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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANGI GABB,
Plaintiff,

V. CaséNo. 12-2597-JWL/IPO

INTERNATIONAL BROTHERHOOD OF )
BOILERMAKERS, IRONSHIP BUILDERS, )
BLACKSMITHS, FORGERS & HELPERS, )
AFL-CIO,

)
)
Defendant. )
)

)

MEMORANDUM AND ORDER

Plaintiff filed a damages claim againker former employer alleging sexual
harassment and retaliation irolation of Title VII of theCivil Rights Act of 1964, 42
U.S.C. 88 2000e-2, 2000e-3The matter is presently beéthe court on defendant’s
motion for partial judgment otine pleadings on plaintiff’'sdalitional claim of intentional
spoliation of evidence (doc. 18). For the masset forth below, defendant’s motion is

granted.

FACTS
At this stage, the court accepts as tilue well-pleaded factdlaged in plaintiff's
complaint. Plaintiff was aemployee of defendant fromIyul8, 2008 to October 31,

2011. Beginning in 200&nother employee, who is alsousin to plaintiff's supervisor,
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attempted to pursue a sexual relationship wigantiff. Plaintiff repeatedly asked the
other employee to stop pursuing her, and atgmly complained ther supervisor about
the harassment. In Julg011, plaintiff received hasaing text messages from the
employee and showed these text messages to her supemhsosame month, plaintiff's
boyfriend accompanied her on a business tipere he encountered her supervisor and
threatened legal action if the harassment m@sstopped. Shortly thereafter, defendant
informed plaintiff trat she was being investigated for her expenses. She met with
defendant’s legal counsel about that irigggion on September 22011. During the
time plaintiff was in that meeting, pldiffs mobile phone was remotely “wiped”
including the evidence of harassing textssages from the employee. On October 31,
2011, defendant termiret plaintiff's employment. Ther#ar, plaintiff filed a charge of
discrimination, received her right-to-sustice and, in September 2012, filed her

complaint in federal court.

STANDARD

A motion for judgment on the pleadings mauasuant to Federal Rule of Civil
Procedure 12(c) is treated as a motiondismiss for failure to state a claim made
pursuant to Rule 12(b)(6)Atlantic Richfield Co. vikarm Credit Bank of Wichita226 F.
3d 1138, 1160 (10th Cir. 2000) (citidgock v. T.G. & Y. Stores CA71 F.2d 522, 528
(10th Cir. 1992)). The Courtilvgrant a motion to dismiss when a plaintiff's factual
allegations fail to “state a claim telief that is plausible on its faceBell Atlantic Corp.

v. Twombly 550 U.S. 544, 570 (2007). The cdmpt need not coain detailed factual
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allegations, but a plaintiff's obligation farovide the grounds oéntitlement to relief
requires more than labels and conclusiongrenulaic recitation ofthe elements of a
cause of action will not doSee Twomb|y550 U.S. at 555. EhCourt must accept the
facts alleged in the complaint &sie, even if doubtful in factsee id.,and view all
reasonable inferences from thoset$ain favor of the plaintiffsee Tal v. Hogan453
F.3d 1244, 1252 (10th Cir.2006). Viewed agh, the “[flactual allegations must be

enough to raise a right to relief above the speculative ledeldmbly 550 U.S. at 555.

DISCUSSION

Kansas has not previously recognized thiedbintentional spliation of evidence.
However, the Kansas Suprermurt has not foreclosed ehpossibility that it would
recognize the claim in an appropriate factual situatiocbee Koplin v. Rosel Well
Perforators, Inc. 241 Kan. 206, 2155uperior Boiler Works, Inc. v. KimbaR92 Kan.
885 (2011). Koplin was the first time Kansas considdrrecognizing t new tort. In
answering the question certified frome U.S. District Court, theKoplin court
distinguished between first-gig spoliation, in which a dendant or potential defendant
destroys evidence to its own advantage, aimd-fharty spoliation, irwhich a nonparty to
the underlying lawsuit destroys evidencékoplin, 241 Kan.at 213. It declined to
recognize third-party intentiohapoliation of evidence, butfteopen the question of first-
party intentional spoliation claimsld. In Superior Boiler Worksthe Kansas Supreme
Court declined to recognizedhort for claims between atefendants or potential co-

defendants, but left opendtguestion of whether it would be recognized when filed by
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the plaintiff in the underlying action agairtee defendant in the underlying action. 292
Kan. at 909.

The window that remains ep for an intentional spiation of evidence claim
under Kansas law is for a claim by theaaiptiff in the underlying action against a
defendant in the underlying action, where tthefendant destroys evidence to its own
advantage. Plaintiff's claimtg within that windw. Plaintiff alleges that her employer
destroyed text message evidence of sexuaskaent by a fellow employee in order to
gain an advantage imny potential litigation. Defendawontends that judgment on the
pleadings is appropriate because plainti hat and cannot allegy duty on the part
of defendant to preserve the evidengées.explained below, the court agrees.

It is fundamental that befe there can be any recovery tort there must be a
violation of a duty owedby one party to the pgon seeking recoveryKoplin, 241 Kan.
at 212 (citingMalone v. Univ. of Kan. Med. Ctr220 Kan. 371, 374, 552 P.2d 885
(1976)). “The existence of a legal duty is a question wf tla be determined by the
court.” Foster v. Lawrence Memorial HosB09 F. Supp. 831, 838 (D. Kan. 1992)
(quotingMcGee v. Chalfant248 Kan. 434, Syl. 1 3, 80®%.2d 980 (1991)). At issue in
spoliation claims is whether there is an ‘&firmative duty to preserve evidence, which
can arise from an independeait, contract, agreement, woitary assumption of duty, or
special relationship of the parties.Superior Boiler Works292 Kan. at 896 (citing
Koplin, 241 Kan. at 215).

In Koplin, plaintiff asserted a claim of inteonal spoliation of evidence against
his former employer for dispognof a T-clamp involed in plaintiff's on-the-job injury.
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Plaintiff claimed the employer intentionallgestroyed the clamp to interfere with
plaintiff's products liability sut against a third party, presably a manufacturer of the
T-clamp. The former employa&vas not a party to the litigan. The court concluded the
employer had no affirmative duty to “presemié possible physical evidence that might
somehow be utilized in a third-party action by an injured employee” and that imposing
such a duty would be too burdensom€oplin, 241 Kan. at 213. “The answer to the
certified question of whethekansas would recognize a common-law tort action for
intentional interference with prospective civil action by spotian of evidence is in the
negative under the facts of this casdd. at 215. TheKoplin court directed the tort
should not be recogred “absent some independent tadntract, agreement, voluntary
assumption of duty, @pecial relationship of the partiedd.

Magistrate Judge Gale red¢gnaddressed the issue Nkemakolam v. St. John’s
Military Schoo| No. 12-cv-2132-JWL, @2 WL 3583593(D. Kan. Aug. 20, 2012).
There, Judge Gale recognizéde defendant had a “spakirelationship” with the
plaintiffs, who were students of the prigaboarding school defendant, and that that
relationship included a statutory duty toeperve certain documents relating to the
education of its students. However, th@sal relationship and the resulting duty to
preserve records did not give rise toyaaffirmative duty topreserve the evidence
plaintiffs sought—photographs and video stomedthe phones of other students at the
school. The court acknowledged the “irttenal destruction ofevidence should be
condemned. . . That alone, however, is noughdo justify creatingort liability for such

conduct.”’ld. at *5 (quotingSuperior Boiler Works259 P.3d at 688-89). Instead, a “jury

5



instruction regarding spoliatioof evidence (and the resulting inferences to be drawn
against the party allegedly destroying teeidence) would adequately redress any
damage to Plaintiffs."d. at *6.

As explained by Judge Galegthature of the duty to @serve evidence that must
be demonstrated to state a claim for an independent tort of spoliation is distinct from the
duty necessary to obtain an advarderence instruction at trialSee id at *5-6. To state
a separate cause of action, the duty togmesmust stem from one of the circumstances
enumerated irKoplin—a contract, agreement, voluntaassumption of duty or some
special relationship between the parti&ee id at *5-6. Awareness of the potential for
litigation (or the onset of litigation itself) isot enough to establisthe “kind of duty
necessary to create an indepemidcause of action for spoliati. If it was, the cause of
action would be available tartually all litigations.” 1d. at *5. However, in attempting
to obtain an adverse inference instructiotriat, a party satisfies the “duty to preserve”
element by showing only that the party “kneor should have known, that litigation was
imminent.” Schlumberger Tech. Corp. v. Greenwich Metals,, IB809 WL5252644, at
*5 (D. Kan. Dec. 31, 2009).

While plaintiff alleges in hecomplaint that defendafiknew of a potential claim
against it” by plaintiff at the time it destrayehe evidence, she does not contend in her
submissions that this alleged knowledge edhe requisite duty fgurposes of stating
an independent cause aftion for spoliation. If shelimately proves this allegation,
plaintiff may yet convince the court that she is entitled tadrerse inference instruction

at trial or some other appropriate sancti@ut for purposes of establishing the requisite
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duty to preserve evidence for stating a causactibn for spoliation, plaintiff alleges in
her submissions only that a special relaship existed between her and defendant by
virtue of the employer-employee relationshi Plaintiff correctly asserts th&uperior
Boiler Worksrecognized that the employer-employeatienship is a special relationship
within the law for some purposgbut it also immediately paied out that this special
relationship does not create a per se duty to preserve evid&emSuperior Boiler
Works 292 Kan. at 898 (noting thétoplin rejected the argument that the employer-
employee relationship created a duty to presezvidence). Plaintiff also correctly
asserts that in the context @ftle VII claims an employefhas a duty toinvestigate
whenever it becomes awe of harassment.Meritor Sav. Bank, FSB v. Vinsofi77 U.S.
57 (1986). However, a duty to investigaten® synonymous with a duty to preserve
evidence. Plaintiff does not explain anatbasis for a duty to preserve evidence.
Because there can be no reexy in tort without bredt of a duty, and defendant
had no duty to preserve theigence in question, defendant’s motion for partial judgment

on the pleadings is granted.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendant’s motion

for judgment on the pleadings (doc. 18) is granted.

IT1SSO ORDERED.

Dated this # day of March, 2013, dtansas City, Kansas.
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s/ John W. Lungstrum

bhn W. Lungstrum
United States District Judge



