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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DORAN LAW OFFICE,
Plaintiff,
V. Case No. 2:14-2046-JAR-GLR
STONEHOUSE RENTALS, INC.,

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court on PldirgiMotion for Order Confirming United States
Marshal's Sale of Real Estatieoc. 46). Defendant objectedd¢onfirmation of the sale, and the
Court held an evidentiary hearing. After cioiesing the argumentsyidence, and testimony
presented by the parties, the Gasrmrepared to rule. For theasons set forth below, the Court
denies confirmation of the sale.

l. Factual and Procedural Background

Patrick Doran, d/b/a Doran Law Office (“Darg, filed this lawsuit against Stonehouse
Rentals, Inc. (“Stonehouse”)rfanpaid legal fees. In Ju@@14, this Court granted Doran
default judgment in the amount of $133,024.30, plus post-judgment inteiregtpril 2014,
Stonehouse moved to set aside the entry oluttgtadgment and after an evidentiary hearing,
this Court denied Stonehouse’s motfoithe Tenth Circuit Courtf Appeals affirmed this

Court’s findings?

Doc. 8.
’Doc. 19.
3Doran Law Office v. Stonehouse Rentals,, 168 F. App’x 733 (10th Cir. 2017).
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After Doran obtained judgmeagainst Stonehouse, he registethe judgment in various
state courts, including Dougl&@ounty, Kansas District CouttDoran proceeded to file a
request for Writ of Specific Execution for a safghree parcels of real estate in Lawrence,
Kansas owned by Stonehouse, and a U.S. Marshal sale was set for May 22, 2017, at the Douglas
County Courthouse, Lawrence, Kan8aStonehouse filed an Emerggridotion to Stay the sale
on behalf of the intests of non-party T & A Rentals,iw is purchasing the property on a
contract for deefl. Magistrate Judge Gerald Rushfelt heard the motion by telephone
conference, and denied Stonehossabtion for lack of standing.

The Marshal published a Notice of Saldghie Lawrence Journal-World once a week for
four consecutive weeks prior tioe date of sale, as provided lay, offering the property for
sale at the front door of the Douglas Cqu@burthouse, Lawrence, Kansas, on May 22, 2017.
The sale was held as scheduled. There wefgidders for two of the three properties; the
second property, Unit 15-B on North Michigame®tt in Lawrence, solfibr the only bid of
$10,000.00. Stonehouse objected to confirmation of the Yaid.the evidentiary hearing,
Stonehouse offered the testimony of two witnesses.

Cheri Hayes

Hayes is the contract property managerStonehouse Rentals. Her responsibilities

include showing and leasing propes, maintenance issues, and interaction with tenants. Hayes

“Doc. 18-2, Ex. 68.
Docs. 27, 35.
%Doc. 38.

Doc. 41.

8Doc. 50.

°Doc. 46.

0Doc. 47.



testified that Stonehouse Rentals owns priggem sixteen countiein Kansas, including
Douglas County. Hayes has a general knowledgeeofeal estate market in the areas where
Stonehouse owns properties. In her role witin€house Rentals, she has been involved in the
sheriff's sale process, and was presetih@imarshal’s sale in this case.

Hayes testified that in Douglas County, thisran “old” courthouse and a newer judicial
center that are adjacent to each other in Lawrdf@asas. She testifigdat in her experience
with sheriff's sales, the sales take place mllhsement of the Judicial and Law Enforcement
Center (the “Judicial Geer”), which faces 11th Street. Bpntrast, the marshal’s sale was
noticed for and took place on the front stepthefold Douglas County Courthouse, which faces
Massachusetts Street. Hayeditiesl she arrived thirty minutesarly for the sale, and went to
the clerk’s office in the Judicial Center to dgamwhere the sale would be held; no one in the
district court clerk’s office was aware of thale, however, which had been ordered by the
federal district court. Hayes then met up watlunsel and Ash and Nancy Ahmmed, owners of
T & A Rentals, and they proceeded to the toamse, where they found a marshal waiting on the
front steps. The marshal identified himdelHayes and the others, but did not have on a
uniform and wore a jacket that covered his badfjfeere was one othperson at the sale, who
ultimately was the only bidder on the Michigane®gtrproperty at issue; the other two properties
for sale did not receive any bids. No représeves of Stonehouse Rentals or Doran made any
bids or credit bidsit the sale.

Hayes testified that the Ahmmeds, who oiv& A Rentals, were the owners of the
Michigan Street property, havimirchased the property on a cactrfor deed in April 2012 for

$65,000' On cross-examination, however, Haylmitted that Stonehouse Rentals was

11Defendant’s Ex. 803.



correctly identified as the ownef the property in the Notice &ale published in the Lawrence
Journal-World.

Hayes testified that she was familiar witie tax appraisal for the Michigan Street
property, which she obtained from the DagyCounty Appraiser’s website, which was
approximately $70,000. Hayes is not &tised realtor or appraiser.

Nancy Ahmmed

Nancy Ahmmed is the co-owner of T & A Rals, Inc., which purchased the Michigan
Street property from Stonehouse a contract for deed in Ap2012. She owns that company
with her husband, Ashfaque Ahmmed. A portiom & A Rentals, Inc.’sbusiness is dedicated
to residential rental properties, many of whtbe company purchased from Stonehouse Rentals
starting in 2012. Ahmmed testified tha&TA Rentals has purchased approximately ten
properties from Stonehouse Rentétst she was not awarearfy lawsuits pending against
Stonehouse, and that there was natioa that the propertseewere sold in relation to a lawsuit or
legal proceedings. On cross-examination, Ahmmed admitted that she did not do any
investigation prior to @ering into the contract, and did riatow when the instant lawsuit was
filed against Stonehouse Rentalsmren the judgment was enteriedederal district court or
registered in Douglas County.

Ahmmed testified that the contract fidbeed on the Michigan Street property was
executed on April 1, 2012, and contained a ballpgyment provision on April 1, 2014, whereby
T & A Rentals was to make a good faith effortéfinance the property and pay the balance in
full.'2 Ahmmed testified that T & A Rentals makesgular monthly payments to Stonehouse

Rentals instead of the balloon payment, but tirtcontract for deed had not been modified.

12d.



Ahmmed testified that the $65,000 purchase pricéh®property was the asking price, and that
she believes the value of theoperty is around the same as tlurchase price in 2012. There
was no testimony about the amount of monthlynpents or amount paid thus far by T & A
Rentals toward the purchagece of the property.

Ahmmedfurthertestifiedthatshe found out about the markdaale the morning of the
sale when she went to a meeting with Cheryé$a Ahmmed met Hayes at the sale in the
parking lot between the cohduse and the Judicial Centiren attended the sale on the
courthouse steps. She confirmed that the Insennounced the sale and that there was one
bidder. Ahmmed also confirmed that Stonehouse Rentals was the owner of record for the
Michigan Street property, as Was the other properties T & Rentals purchased, and that she
had not recorded any ofdltontracts for deed.

Patrick Doran

Doran did not call any withesses. Insteadasieed the Court to takedicial notice of a
number of returns from execution salemducted by the Marshal in unrelated cdset each
of these execution sales, the sale took placesdtdint door of the resptiee county courthouse.
Doran also asked the Court to take notictheflow sale prices in the returns.

. Applicable Law

Federal courts “have certain inherent authority to protett gnoceedings and judgments

in the course of discharging their traditional responsibilittésGenerally, the first step in

enforcing a money judgmentts obtain a writ of executiot?. Doran properly sought, and this

13pJaintiff's Ex. 1.

YRMA Ventures of Cal. v. SunAmerica Life Ins, 686 F.3d 1070, 1074 (10th Cir. 2009) (quotidegen
v. United States517 U.S. 820, 823 (1996)).

155eeFed. R. Civ. P. 69(a)(1).



Court was within its authoritio issue, a writ of executionlaling Doran to collect on his
money judgment. Once a federal district cissties a writ of execution, a judgment creditor
must follow the procedure on execution “establishythe law of the state in which the district
court sits.’® Thus, as required by Fed. R. CiveB(a)(1), Doran used the method of execution
prescribed under Kansas law.

K.S.A. 60-2202(a) provides that a judgmhé a civil action becomes a lien on the
debtor’s property located within the countyevl the judgment is “rendered.” The statute
provides a vehicle for the judgment creditor tedister” its judgment ithe district court of
another county, at which time the judgment becomes a lien onlther’'deeal property in the
registering county. The statutercludes that “[e]xecutions shak issued only from the court
in which the judgment is renderet.”"Here, Doran registeredshjudgment obtained in federal
district court in Douglas CountKansas; the writ of executiomas issued by this Court, and
directed the sale to be hetdDouglas County, Kansas.

As Doran notes, the issue here involves ateton sale as distingined from a judicial
sale. As the Kansas Supreme Court explained,

The chief differences between execution and judicial sales are that the
former are based on a general judgment for so much money, while the
latter are based on an order tdl specific property; the former are
conducted by an officer of the law in pursuance of the directions of a
statute, while the latter are madethg agent of a court in pursuance of

the directions of the court; in the former the sheriff is the vendor, in the
latter the court?

19g.
7K.S.A. 60-2202(a).

18Aguilera v. Corkhil) 439 P.2d 93, 96-97 (Kan. 1968) (quotiragnbert Lumber Co. v. Petrié83 P.2d
518, 519 (Kan. 1963)).



In other words, “[ijn an execution sale in pdriatisfaction of a mongydgment, the sheriff is
the seller, and he or she aptgsuant to statutory autlityr particularly K.S.A. 60-2410%
Although Kansas statutes draw a distinctiotween judicial salesral execution sales, the
district court’s “equity powers” outlineith K.S.A. 60-2415(b) apply to bofH.

K.S.A. 60-2410(a) sets out the noticgui#ements for sale of real property under
execution:

Notice Lands and tenements taken on execution shall not be sold
until the officer gives public notice of the time and place of sale once
each week for three consecutive wegkior to the day of sale, by
publication in the county in which the judgment was rendered and
in the county in which the land and tenements are located. Each
such publication shall be irm newspaper which meets the
requirements of K.S.A. 60-101 aadchendments thereto and which

is designated by the party ordering the sale. The last such
publication shall not [be] less tharvea days nor more than 14 days
prior to the day of sale.

K.S.A. 60-2410(b) states thdt sales of lands or tenements undgecution “shall be held at the
courthouse located in the coursigat of the county in which the judgment was rendered.”
K.S.A. 60-2415 controls the confirmatioha sheriff's sale and states:

(a) Certificate of purchaserhe sheriff shall at once make a return of
all sales made under this artide the court. All taxes due or
delinquent shall be noted on the sheriff's return. If the court finds the
proceedings regular and in conformity with law and equity, it shall
confirm the same, direct the dieto make such entry upon the
journal and order the sheriff to k®to the purchaser the certificate
of sale or deed providefor in this article.

(b) Equity powers of courfThe court may decline to confirm the sale
where the bid is substantially inadexde, or in ordering a sale or a

%Cent. Nat'l Bank v. Estate of Webd08 P.3d 494, *3 (Table) (Kan. Ct. App. Dec. 22, 2017) (citing
Aguilera 439 P.2d at 96).

20d. See also Cimarron Feeders v. Bollg P.3d 957, 966 (Kan. Ct. App. 2001) (declining to confirm
execution sale when bid was substantially less than the full amount of the judgrertt hearing was held to
determine whether the sale amount was adequate); K.S.A. 60-2410(d) (stating the sheriff shak exetfitate
to the purchaser “upon court order in adamce with K.S.A60-2415").



resale, may, in its discretion, ibaditions or circumstances warrant
and after a proper hearing, fix ammum or upset price at which
the property must be bid in if the sale is to be confirmed; or the court
may, upon application for the confirtian of the sale, if it has not
theretofore fixed an upset pricegnduct a hearing to establish the
value of the property, and as@ndition to confirmation require the
fair value of the property be exited upon the judgment, interest,
taxes and costs shall be deemed adequate.
[I1.  Discussion
As a preliminary matter, Doran contendatthy not appealing éhMagistrate Judge’s
order denying its motion to stay the sale, Shase waived any objectis to confirmation of
the sale. As Doran noted at the hearing, howerer such waiver wodlbe with respect to
objections to the notice or lawfulness of #ade as opposed Stonehogseght to contest the
resultsof the sale. Clearly, Stoneh@s objection to confirmation ige latter and thus there
was no waiver stemming from the Magistrate Judge’s denial of the motion fét stay.
Stonehouse objects to confirnmatiof the sale of the Michigan Street property on the
grounds that the bid price of $10,000 is grossigdequate and the circstances of the sale
amounted to “chilled bidding.”In Kansas, a party that objettsconfirmation a sheriff's sale

bears the burden of proving thaetsale should not be confirm&dlf the objection is based on

the price, the objecting party musdtow that the price was stdequate that it shocks the

21See RMA Ventures Cal. v. SunAmerica Lifg B%&6 F.3d 1070, 1076 (10th Cir. 2009) (declining to
consider plaintiff's arguments attacking lawfulness of akiea sale where plaintiff did not appeal court’s previous
decision allowing the ecution to proceed).

2Barnett v. Oliver858 P.2d 1228, 1239 (Kan. Ct. App. 1993). Stonehouse correctly notes that in the Tenth
Circuit, “it is well settled that a judicial sale regularlydeawith notice and in the manner prescribed by law will not
be denied confirmation or be set aside for mere inadeduarice unless the price is so grossly inadequate as to
shock the conscience of the coantd is coupled witllight additional circumstances indicating unfairness such as
chilled bidding.” Smith v. Juhan311 F.2d 670, 672 (10th Cir. 1962) (discussing standards for setting aside
confirmation of bankruptcy trustee’s sale of real estate) (emphasis added). The sale in this case is governed by
Kansas law, however, which articulates a slightbgIstringent standard for objecting to or setting aside
confirmation of a sheriff's 4@, as discussed above.



court’s conscience: “[ijnadeqgacy of the sale prican insufficient ground unless it is so gross as
to shock the consciea of the court, warranting amference of fraud or impositior®

Stonehouse devotes much of its objection ¢gmiag that holding the sale at the front
door of the Douglas County Coudthse instead of the adjacentlitial Centeccaused confusion,
which negatively impacted the bidding. Thigument is not well t&n. Section 60-2410(b)
clearly regulates that an executiofesa to be held at the countpurthouse. In this case, the
front door of the courthouse is clearly desigiald'Douglas County Courthouse,” and the marshal
and the sole bidder were itiag on the front steps whetiayes and her party arrivét. The
Court does not find Hayes’s testimony credibletia issue, and it appears any purported
confusion about the location ofelsale was limited to hers.

Stonehouse next argues that the $10,000 bidgvessly inadequate. Kansas courts have
held that facts supporting confirmation of @sff's sale must be supported by the rectrdn
Olathe Bank v. Manrthe Kansas Supreme Court explained,

The facts and circumstances surround#agh sale must be considered in

determining the fair market value at@firmation hearing . . . [T]his means

the trial court shall consider thechl, long-term economic conditions; the

type of property involved; its unique dits, if any; its intrinsic worth;

and other characteristicfecting the property’s valu.

The Kansas Supreme Court described the “faire/adfi real property, athe term is used in

K.S.A. 60-2415(b), as “the intrinsic value” thfe property, taking intaccount all of the

2*Barnett,858 P.2d at 123@iting four leading treatises and reiterating that “mere inadequacy of the
foreclosure sale price will not invalidate the sale”).

2Defendant’s Ex. 802.

25Citifinancial Mortg. Co., Inc. v. Clarkl77 P.3d 986, 990 (Kan. Ct. App. 2008) (citfFeym Credit Bank
of Wichita v. Zery915 P.2d 137, 143 (Kan. Ct. App. 1996)marron Feeders v. Bolld7 P.3d 957, 966 (Kan. Ct.
App. 2001)).

260lathe Bank v. Manrg45 P.2d 639, 646 (Kan. 1993) (internal citation omitted).



circumstances bearing on its iloat the time of the safé. “Fair value’ is not market value,
fair market value, reconstruction or replacemexitie alone, nor is it thhighest and best price
that the property would bring in cash. ‘Fa#ue’ means value of the property which will
produce a fair and equitable result between the paffies.”

In this case, the sole bidder purchased thehian Street property for an apparent “fire
sale” price substantiallgss than the full amount of the judgment, leaving a deficiency balance
of over $123,000 plus interest. The record befloeeCourt, however, offers limited evidence
supporting the fair value of thdichigan Street property atsge or whether the $10,000 bid is
low enough to shock the consaienof the Court. On one ihd, Stonehouse offered testimony of
Cheri Hayes, who testified that she was famivéh the tax appraisal for the property, which
she obtained from the Douglas County Appraserebsite, and that the tax appraisal was
approximately $70,008%. Nancy Ahmed also stified that she anHer husband purchased the
property on a contract for deed for $65,000e timing and circumstances surrounding the
contact for deed, however, coupled with the latikformation about any actual payments by
T & A Rentals to Stonehouse, offers the Cdittte to no evidence tsupport the actual fair
value of the property. Significantly, neither vass provided an appraisany photos of the
property or information about its condition, or any documentary information showing the
property was rentechd at what rate.

On the other hand, Doran did not call any wisessat all, instead @uing that execution
sales such as this one often result in low lielying on sales in unrelated cases without any

context or information about the propertiesdsoDoran suggests that confirmation standards for

27d. at 647.
28d.
29Doc. 47, Ex. 2.
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an execution sale are different than for agialisale. But as Kansas case law makes clear,
execution sales are subjecthe Court’'s equity powers setit in K.S.A. 60-2415(b), which
requires the Court to base its d#on on a record that supporte tlair value of the property at
issue®® Applying Kansas law, the Court finds thmainfirmation of the sale based on the record
before it would constitute an abuse of disameti Accordingly, the Court has no choice but to
decline to confirm the sale.

This leaves the Court with two options: arderesale of the property, or give Doran the
option of crediting fair value of the propgtb the judgment or reselling the propetty.
Because Doran did not bid on the property, howdherg is little incentive for him to credit his
judgment with the value of th@operty over the successful $10,880. Accordingly, the Court
opts to order the resale of the property, upon Berapplication for a second writ of execution.

IT ISTHEREFORE ORDERED BY THE COURT that Plaintiff Doran Law Office’s
Motion for Order Confirming United States Mhed's Sale of Real Estate (Doc. 463enied;
the Court orders resale of the property, upomiéis application for writ of execution; the
clerk’s office shall return the paymieio the successfbidder.

IT 1SSO ORDERED.

Dated: March 23, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

30See Cent. Nat'l Bank v. Estate of Weld@8 P.3d 494, *3 (Table) (Kan. Ct. App. Dec. 28, 2016);
Cimarron Feeders v. Bolld7 P.3d 957, 966 (Kan. Ct. App. 20019i¢ting trial court erred by failing to hold
evidentiary hearing to determine if sale price was adequate).

310lathe Bank845 P.2d at 643 (citation omitted).
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