Harvey v. D

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

THE ESTATE OF RACHEL M. HAMMERS,
DECEASED, et al.,

Plaintiffs,
Case No. 15-7994-CM
V.

DOUGLAS COUNTY, KANSASBOARD OF
COMMISSIONERS, et al.,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the courtdafiendants Douglas County, Kansas Board of
Commissioners, Sheriff Kenneth MicGovern, and Kenneth L. Masse Motion to Partially Strike
Plaintiffs’ 2nd Supplemental Rule 26(a)(1) Disalioes (Doc. 195). Defendts argue plaintiffs’
supplemental Rule 26(a)(1) disclosures are untimelyreatdhe court shouldrdte any new individualg
or documents includeid these disclosures.

l. Background

parties had filed their initial dismsures. In the revised schedgliorder, the court ordered that:

Supplementations of those [initial] disclosuoesler Fed. R. Civ. P. 26(e) must be served
at such times and under sughcumstances as required bwthule. In addition, such
supplemental disclosures must s$®rved in anyevent 40 daybefore the deadline for
completion of all discovery The supplemental disclossreerved 40 days before the
deadline for completion of all discovery must identify all withesses and exhibits that
probably or even mightde used at trialThe opposing party and cowishould be placed

in a realistic position tanake judgments about whethertale a particular deposition

or pursue follow-up “written” discovery before the time allowed for discovery expires.
Should anything be included the final disclosures under &eR. Civ. P. 26(a)(3) that
has not previously appeared in the initial R2é¢a)(1) disclosures or a timely Rule 26(e)
supplement thereto, the witness or exhilbdabably will be excluded from offering any
testimony under Fed. R. Civ. P. 37(c)(2).

A revised scheduling orderrfthis case (Doc. 106) waddd on May 10, 2016—well after the
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(Doc. 106, at 2.) (Emphasis added.)
On September 16, 2016, United States Magisthatige Kenneth G. Galganted a motion tg
amend the revised scheduling orded suspended the final discovelgadline for the sole purpose

allowing the depositions of plaiffs’ rebuttal experts and a Rule 30(b)(6) deposiof a witness o}

witnesses to be produced by defendants Visiting iNgrassociation (“VNA”). Judge Gale noted thiat

the order only suspended the final discovery deaditknot the written discovery deadline, which had

already passed. A supplemental scheduling offiled on January 9, 2017, instructed that “[d]ll

discovery in this case is complete except for depositions of Plaintiff’'s rebuttal experts. That discovery

shall be completed by March 31, 2017.” (Doc. 179, at 1.)

Plaintiffs served their 2nd Supplemental R26£a)(1) disclosures on February 17, 2017. These

supplemental disclosures included 44 witnesses and 17 documents not previously included in plaintiffs

26(a)(1) disclosures. Defendantgwae the court should strike the nestnesses and documents as they

were previously undisclosed and were only discladest the originadiscovery deadline had passed.

Plaintiffs claim that they timelyiled their 2nd supplemental disclosuras,they servethem within 40

days of the March 31, 2017 deadline for all discoverginfffs also maintain tht regardless of whether

the disclosures were timely, the additions to their disclosures are harmless as all the witne
documents were previously known to defendants.

. Analysis

5SES a

Under Rule 26(a)(1) of the FedeRules of Civil Procedure, a party must provide (i) the name,

address, and telephone number (if known) of “eadlvidual likely to have discoverable information{—

along with the subjects @hat information—that the disclosingrpamay use to suppbits claims or

defenses,” and (ii) “a copy—or a description by gatg and location—of all dasnents, electronically




stored information, and tangible tgmthat the disclosing party hiasts possessiomustody, or contro
and may use to support its claims or defenses.” .Under Rule 26(e), a party must supplement
correct its disclosures “ifthe party learns that isome material respect tlisclosure or response
incomplete or incorrect, and if the additionalamrrective information hasot otherwise been mad
known to the other parties dag the discovery processiorwriting . . ..” FedR. Civ. P. 26(e)(1)(A).

The mandatory disclosures requirey Rule 26 are “intended fwrovide sufficiemh detail and
clarity to permit each party ‘to make informed dgmns about the discovery necessary to addres
specific claims directed against tipatrty, and to prepare for trial.’Estate of McDermed v. Ford Motd
Co., 14-cv-2430-CM-TJJ, 2016 WL 1298096, at *3 (D. Kapr. 1, 2016). Disclosures also ser
several purposes include “eliminating surprisenpoting settlement, and giving the opposing p4
information about the idenidfation and locations of persons with kriedge so as to assist that party
contacting the individual and determgiwhich witnesses should be deposethina v. City & Cnty of
Denver 304 F.R.D. 289, 295 (D. Colo. 2014)herefore, a party’s “abilityo order its discovery an
select its witnesses for depositioprejudiced by another party’s failui@make sufficient Rule 26(a)(1
disclosures.”Wilkins v. Kmart Corp 487 F. Supp. 2d 1216, 1224 (D. Kan. 2007).

Under Rule 37(c)(1), if a party fails in its dutydisclose under Rule 26, “the party is not allow
to use that information or witngd4o supply evidence on a motion, aalhing, or at a trial, unless th
failure was substantially justified or is harmless.” A court has broad discretion when deter
whether a Rule 26(a) violatias justified or harmlessWoodworker’'s Supply, Ina. Principal Mut.
Life Ins. Co, 170 F.3d 985, 993 (10th Cir. 1999). A cosinbuld consider the following factors

decide whether a Rule 26 violation is justifiedharmless: 1) the prejudice or surprise to the p
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against whom the testimony is offered; 2) the abilityhef party to cure the prejudice; 3) the extent to

which introducing such testimomyould disrupt the trial; and 4the moving party’s bad faith or




willfulness. Id. The alleged Rule 26 violatdrears the burden to demonstrate “substantial justification

or the lack of harm.”Estate of McDermed016 WL 1298096, at *3.

Here, the court must first determine if pl#fiist 2nd supplemental disclosures were untime

ly.

Plaintiffs argue that the plain language of May 10, 2016 revised scheduling order set a deadling for

supplemental disclosures at 40 days prior to the cdioplef all discovery. Plaintiffs claim that wheg

n

the deadline for the completion of all discovergs extended to March 31, 2017, they were entitled to

serve supplemental disclosures 40 days priah&b deadline. Defendants argue any supplemd
disclosures were due 40 days before the origirsalodiery deadline as discayavas only extended t
accommodate the deposition of pliEifs’ rebuttal experts.

It is true that the revisedaer set a deadline for supplemental disclosures for 40 days prior
“completion of all discovery” which plaintiffs haviaterpreted to mean literally the completion of
discovery—including the depositionsathwere taken after the origindiscovery deadline had pass¢

However, in regard to supplemehtisclosures, the revised schedgliorder also noted that “[t]h

opposing party and counsel should be placed in sstiegdosition to make judgments about whethey

take a particular deposition pursue follow-up ‘written’ discoveryefore the time allowed for discove

expires.” (Emphasis added.) As mentioned aptwe discovery deadline was extended only for

deposition of plaintiffs’ rebuttal experts. Judge Gatpressly noted that theitten discovery deadling

had passed. It would be fundamentally unfair to allow a party tbdesaew withesses or documel,
after the time for written discowe had closed—as the revisedheduling order made clear th

supplemental disclosures should be made so thattties would be in a “realistic position” to purs
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further discovery, including written discovery. Because discovery was extended only to accommodat:

depositions of specific witnesseise court finds the only disclosures allowed after the original dea

would be those relatdd those witnesses.
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The court, however, is not convinced thatngnaf these supplementdisclosures were eve

n

necessary. As Rule 26(e)(1)(A) states, the plaintifly had the duty to supplement their disclosurgs if

the additional information “has not otherwise beenelanown to the other pgaes during the discover

/

process or in writing.” Plaintiffmote in their response that defiants had been “made known” abgut

the information in the 2nd supplemental disclosufiest because in their initial disclosures th

included a catchall provision for “[ay witness identified in the documentferred to in these Initial

Disclosures and subsequent dissgvresponses, [alny witnessesgjuiged for foundation, and [a]n
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witnesses identified by any otherpg’ and second, because mostlad withesses and documents were

either previously disclosed by defendants or wdiselosed/produced by pldifis in the course of
discovery.

The court has reviewed the additions to thiéal disclosures included in plaintiffs’ 2n
supplemental disclosures and conchitieat a large nparity of the newly-added witnesses had alred
been disclosed by defendants or plaintiffs in their previous disclosures or were included in dog

disclosed by defendants. Thesénesses and documents fall undex datchall provisionsicluded in

plaintiffs’ initial disclosures. lis important to note that defendaatso included nearly identical catchall

provisions in their disclosures and have not arguatitktiese catchall provisions are prejudicial.

The only exception the court finds is numbers four, Andrew Harvey, and five, Elijah Harv
plaintiffs’ 2nd supplemental discloms. Plaintiffs argue these wasses should have been known
defendants because a witness had testified they widhreéhe decedent on the day she was taken
custody. The court is not convinced that “the nmeation of a name in a pesition or interrogatory’
is sufficient to satisfy Rule 26(a)See Am. Steel Erectors v. LocalidinNo. 7, Int'l Ass’n of Bridge
Structural, Ornamental & Reinforcing Iron Worke&l5 F.3d 43, 57 n.2 (1st Cir. 2016). The ta

disclosure of these witnesses, however, may belbssiif the other party was well aware of the iden
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of the undisclosed witness atiet scope of their relevant kntedge well before trial.”"Wilkins, 487 F.
Supp. 2d at 1224.

Defendants have not specificaflypressed why the inclusiontbese witnesses, Andrew Harvg
and Elijah Harvey—or any of the additions iret@nd supplemental disclosures—are prejudig
Considering the factors articulated by the Tenth@ir¢he court does not finghy prejudice, surprisg
or bad faith to justify a Rule 37 sanction. If defentddrave a specific objection to the inclusion of th
two witnesses—beyond the fact they were discla@dtat the deadline—the court would consider t
objection in a pretrial motion in limine.

IT IS THEREFORE ORDERED that defendants’ Motion to Rally Strike Plaintiffs’ 2nd

Supplemental Rule 26(a)(1) Disslares (Doc. 195) is denied.

Dated March 16, 2018, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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