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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

THE ESTATE OF RACHEL M. HAMMERS,
DECEASED, et al.,

Plaintiffs,
Case No. 15-7994-CM
V.

DOUGLAS COUNTY, KANSASBOARD OF
COMMISSIONERS, et al.,

Defendants.

MEMORANDUM AND ORDER

On May 12, 2012, Rachel M. Hammers died in her cell at the Douglas County Corrections
Facility (“DCCF”). Her estate and three minor children, through her father Joseph M. Harvey, the
administrator of the estate and conservator efdhildren, bring this adn against Douglas County,
Kansas Board of Commissioners (“BOCC”), andce®h Kenneth M. McGovern and Undersher|ff
Kenneth L. Massey in their individuahd official capacities. Plaifs claim that Hammers’s death was
the result of inadequate polisier practices implemented by defendants and because of inadequate

training as to the proper implementation of poli@esl practices. The matter is currently before |the

4]

court on defendants’ Motion for Summary Judgmerdq[208). For the reasodsscussed below, th
court grants defendants’ motionpart and denies it in part.

l. Background

a. Hammers'’s Death

The following facts are summarizeddaviewed in the light most favable to plaintiff. There is
little dispute as to the general et®that took place leading upttammers’s death. Hammers suffered

from alcoholism and had a history of seizures, biglod pressure, and alcohol withdrawal. On February
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24, 2012, Hammers pled guilty to two counts of Digvistnder the Influence iDouglas County District
Court and was sentenced to 12 momthsupervised parol@ lieu of six monthsncarceration. She wa
also ordered to serve 48 hours on each charge. tBtiois incarceration, Hamers consulted with hg

primary care physician, Dr. Mollymber, regarding her concerngith alcohol withdrawal ang

hypertension. Hammers was afraithaving another seizure whilecarcerated. Dr. Imber prescribg

a tapering course of Librium for alcohol withdralvand faxed Hammers’s medical records to DCCF.

When Hammers arrived at DCCF on Mar2B, 2012 to serve her r#ence, DCCF staf
conducted a Booking Initial Assessment (“BIA”) in which Hammers reported a history of deprg

daily alcohol use, a history of alcohol withdrawa&lated seizures, and high blood pressure. She

reported taking medications for depsion and high blood pressure arlofium to prevent seizures.

While Hammers was incarcerated during this time, ekxperienced both modézaand severe alcoh

withdrawal. She was released on March 27, 2012.

On April 5 and April 12, 2012, the Douglas Copmistrict Court issed bench warrants far
Hammers’s arrest due to parolehations. On April 19, 2012, Hamnsechecked herself into Lawreng

Memorial Hospital for alcohol intoxication, depressiand suicidal thoughtsShe was arrested agajn

on April 22, 2012 and during her BIA sheported a history of depressiononthly alcohol use, a histor|
of alcohol withdrawal-related eires, and high blood pressur&he reported taking medication f
depression and high blood pressure and Librium to prevent seizures. Hammieisanegerated at DCC
until April 30, 2012 without any incidestelated to alcohol withdrawal.

On May 3, 2012, the Douglas County District Cassuied a third bencharrant for Hammers’s

arrest for failing to appear am parole violation charge. Qhe morning of May 11, 2012, Hamme|

called her mother, Mary Harvey, requesting help \Weh children because tipelice were at her doot.

Mary Harvey picked up Hammers’s daughter, drbee to school, and then ran errands. When
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arrived back at Hammers'’s apartment around 18:60, she found Hammers intoxicated. Later {hat

afternoon, Mary Harvey and Rachel’s father, Dr. Joseph Harvey, decided to call the police. Aroynd 4:3(

p.m., police arrived and noted iretlarrest report that Hammers was “drunk” but cooperative. At

p.m., Officer Troy Miller condued Hammers’s BIA. lthe BIA, Officer Miller noted that pursuant t

his observation, Hammers was notaddlol intoxicated and did not shlay withdrawal symptoms.

Hammers reported to Officer Millehat she had depression and Hidod pressure and had a seiz
in 2010. She reported that she drank alcohol dailyhaddher last drink at 10:00 a.m. that day. Ba
on his observations, Officer Milletid not see any indication Hammedrad any mental or physici
problems before he transferrégr to the housing unit. Pursuato DCCF policy, Hammers wa
scheduled to see timairse the following day.

At approximately 6:45 p.m., Hammers ardva the women’s housing pod. Officer Meg
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Walker briefed Hammers and provided her lamate Handbook. She did not notice Hammers

displaying any symptoms of alcohwithdrawal. Hammers was placeda cell with another inmatg
Ashley Dubree, who also did not notice Hammersalestrating any signs or syptoms of withdrawal
and did not consider Hammers to be drunk.

The overnight officer who performed “wethecks” throughout the women’s pod every

minutes did not reportrg issues of concern involving Hammert approximately 7:15 a.m. on Mg
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12, 2012, Dubree and Hammers left their cell to obtaiea tray. After 15 or 20 minutes, they returned

to their cell and went back &leep. Dubree noticed Hammersswanoring and sounded like she W

congested and having a hard timedihing, but otherwise did not tRianything was wrong with hef.

At some point, Officer Walker #ad Dubree and Hammers to tell them to take a shower and cle
their cell. Dubree eventually finished cleaning thé aed left to take a shaw. Officer Walker useq

the intercom system to ask Hammers if she wattt¢ake free time. When she did not respond, Off
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Walker opened the door to the cell to ask Hamrnfieslse wanted free time, and Hammers appeargd to

be sleeping. Officer Walker contadt another officer for back-up, badécided to enter the cell alon
She shook Hammers to try to wake her, and wherdghnot respond, Officer Vikeer called a code 90

medical emergency. After determining Hammers didhaoe a pulse, Officer Walker began CPR.
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At

10:04 a.m., EMTs from the Lawrence Douglas Cypurtre and Medical entered the cell and tgok

Hammers to Lawrence Memorial Hospital, wherewhe pronounced dead at 10:46 a.m. The cause of

death on Hammers’s death certificate listed suddsthddue to seizure disorder probably relate
ethanol withdrawal due tohronic ethanolism.

b. DCCF Operations

1 to

Because plaintiffs’ claims focus on policieadaprocedures at DCCF, it is necessary| to

summarize any relevant police and ggdures for purposes of this ordePrior to Hammers'’s death

Douglas County acknowledged a high incidence obtal dependency among DCCF inmates. |
response to a Request for Propssasued by the City of Lawrence for 2009 Alcohol Tax Funds

Douglas County Sheriff’'s Office — @@ctions Division, requested fundor substance abuse therap

and care for inmates. Year-ergports in 2009, 2010, 2011, and 204uied by DCCF note that many

times arrestees are brought to jail unither influence of alcohol and drugs.

Defendant Sheriff McGovern and defendant UsHeriff Massey (who served as the Correcti

Division Undersheriff) were respeible for the safety of DCCF igpners. The Corrections Divisign
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Policy and Procedure Manual contains departmegméities that pertain to the operations of the

corrections division. This includes policies and procedures for the booking, house, and medic
The BOCC was responsible for developing medamaitracts for DCCF. On January 10, 2011,
BOCC approved and executed contracts with Dmride Sale and the Visiting Nurses Associat

(“WVNA”) to provide medical services for DCCF. Botlontracts are between the practitioners and
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BOCC and are signed by the chairthe BOCC. The contracts outline the duties of the provig
including providing comprehensives&lth care to inmates and to provide policies and procedurg
health services specifically developed forJOF] in accordance with American Correctiorn

Association (“ACA”) standards. Ehcontract also spe@k the hours of servicdsr the providers.
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According to the contracts, Dr. Sale was to pilevén on-call physician 24 hours a day, 7 days a week,

and a licensed physician on-site tdays per week for a minimum tifree hours a day. Under the VNA

contract, VNA was to provide a 24/7 on-call systemmiarsing staff and the following on-site schedy

- 3. Hours of Services. VNA shall provide the Services during the following days and
28,

A. On Monday through Friday, VNA shall provide on-site staff (at the Facility
and not elsewhere), as follows: '

One R’_EQisterad Nurse Supervisor from 8:00 a.m. to 4:00 p.m, .
One Licensed Practical Nurse from 8:00 a.m. to 12:00 p.m.
One Certified Medication Aide from 6:00 a.m. to 2:00 p.m. (subject to changes in

schedule, but not total hours, to accommodate Jail physician's
scheduls).

One Licensed Practical Nurse or Registered Nurse, at VNA's option, from 3:00
p.m. to 11:00 p.m. '

B. On Saturday and Sunday, VINA shall provide on-site staff (at the Facilit
and not elsewhere), as follows: ( y

One Certified Medication Aide from 6:00 a.m. to 10:00 a.m. and from 6:00 p.m.to
10:00 p.m.

One Licensed Practical Nurse or Registered Nurse, at VNA’s option, from 10:30
a.m. to 5:30 p.m.

(Doc. 221-21, at 2.) Therefore, at the time Hamnaerised at DCCF until the time she was taken
the hospital, the personnel scheduled to be at DCCF were:
e One Licensed Practical Nufs¢gLPN”) from 3:00 p.m. -11:00 p.m. on Friday May 11

e One LPN from 10:30 a.m. — 5:30 p.m. on Saturday May 12

L An LPN can provide nursing services under the directianrefistered nurse or a phgiain, but does not have the
authority to diagnose. An LPN can provide basic clinical examination such as blood pressdng er palse, but a
registered nurse is the only one who daesissessment and develops a plan of ¢®@ec. 222-35, at 4; Doc. 222-5, at 8.
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e One Certified Medication Aidefrom 6:00 a.m. — 10:00 a.m. on Saturday May 12

Therefore, during Hammers's incarceration frébay 11 until her death on the morning of May 1

there was no medical staff on-site that was qualifiedevelop a plan of care or diagnose her with
ailments. If, however, an inmate required medicadtment when medical $tavas not present or th
medical staff on-site was not qualified to make diagepthe inmate would be transferred to Lawre
Memorial Hospital.

The Douglas County Sheriff’'s Office CorrectioDssision Policies andProcedures, Policy 7.
Arrestee Admission Procedures outlines the pioces for arrestee arrival and the booking/int
process. According to Policy 7.1, the Booki@dficer will “conduct Arrestee Health Assessme
(mental/physical), refer to 7.1 A for diversion of intake due to medicalental health concerns. T}
Booking Officer is responsible for determining the incoming arrestee requires any spe
considerations such as: significant s or illness or significant impanent due to influence of alcohg
and/or drugs. According to Policy 7.1 A “Arrestéealth Assessment Diversion Procedures,” the {
supervisor is responsible for diverting arrestees medical/mental healtprovider if the arresteq
appears to have obvious significant injuries requinmeglical attention or extreme incoherence du
influence of alcohol and/or drug®reliminary screening proce@s; promulgated by the Sheriff
Department and VNA, direct the ik corrections staff to ask tlaerestee upon awal the medical
guestions on the medical admit form. If the inmatéound to have an urgent medical problem,
inmate is to be sent for immediate medical care to see the licensed nurse on duty or to the ho
copy of the medical admit form is to be placedha nurse’s file during booking, and the nurse ig

review the forms the next working day are$he inmate for urgent health concerns.

2 A certified medication aide cannot make medical decisions, and can only dispense prescribed med@atiop22-35,
at4.)
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DCCEF utilizes the “Spillman Jail Management 8yst to track inmates. When arrestees arfive

for booking, as part of the medical assessmeat Bboking Officer conducts a BIA, which

incorporated in the Spillman system. The BIA uti#s medical and mental health questions that the

officer reads to the arrestee and thguts the arrestee’s ansig. If an inmate tsapreviously taken thg

A1”4

BIA, their previous answers shoudghpear under each question. Thstasn then generates red flags,

including medical alert flags, toeat users of a potentially dangeransates or special care that needs

to be taken. When the BIA is complete, two comiethe form are printedyne copy is set aside for

nurses, the other goes into the In-Custody Inmate Miedical alert flags do not appear on the prin
forms and there is no written policy instructing officetsat to do if a medical alert flag appears in

Spillman system.

ted
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Policies and procedures promulgated by therifits Department and the VNA also address

detoxification. According to these policies, if thereation staff notices someone he/she feels is coming

off drugs and alcohol and ghowing symptoms, the inmate shouldréferred to the nurse. In two of

the policies, a follow up call to the docis required. In onpolicy the call to the physician is permissiy
The polices also do not definayaclinical symptomatology wouldigiger the policy and leaves th
discretion up to the corrections officer to decide étlieel the inmate is detoxifying. DCCF also |
standing orders with protocols related to alcohitharawal which include multiple versions of alcoh
withdrawal assessment scales. According to onthefscales, a score of “5” should be given fqg
previous history of withdrawal,nal a score of “5” should be givenrfa history of atohol-withdrawal
seizures. This scale also includes scoring vasgugptoms the person is experiencing. Any scor
10 or above indicates moderate severe withdrawal. Anothesissessment notes that “[p]uls
temperature, and B/P will increasétwwithdrawal” and td‘[a]lways check their cart. If they have

been on Librium in the past for alcohol withdravitaty may need it again.” (Doc. 222-34, at 2
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According to plaintiffs, based on these assessmelatmmers should have been given a score of |10”
based on her past history.

. Legal Standards

Summary judgment is appropriatethe moving party demonstes that therés “no genuine
issue as to any materiadt” and that it is “entitled to judgmeat a matter of law.” Fed. R. Civ. P.
56(c). A “genuine” factual dispute requires more than a mere scintilla of evidénderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247 (1986). The party seekimgnmary judgment bears the initial burden of
showing the absence of any gamiissue of material facCelotex Corp. v. Catretd77 U.S. 317, 323
(1986). Once the moving party demonstrates annalksef evidence in support of an element of the
case, the burden then shiftgli@ nonmoving party who “must set fortpecific facts showing that thefe

is a genuine issue for trial.Anderson477 U.S. at 248. The nonmovipgrty “may not rest upon th

(1%

mere allegations or denials of his pleadintd’

In making the summary judgment determination, the court must view the evidenge and
reasonable inferences in the lightshéavorable to the nonmoving partdler v. Wal-Mart Stores
Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiMgtsushita Elec. Indus.aCv. Zenith Radio Corp475
U.S. 574, 587 (1986)). Ultimately, the court evédga‘whether the evidence presents a sufficient

disagreement to require submission to the jury aetivr it is so one-sidedahone party must prevaj

as a matter of law.’Liberty Lobby 477 U.S. at 252.

1. Analysis
Plaintiffs bring multiple claims against the and against McGovern and Massey in their
official and individual capacitiesThe claims are as follows:
e Deliberate Indifference to Serious Mediddeed and Failure to Provide Access|to

Medical Personnel for Evaluationdiireatment under 42 U.S.C. § 1983




e Failure to Train/Inadequaferaining under 42 U.S.C. § 1983
e Failure to Supervise/lnadequate Supervision under 42 U.S.C. § 1983
e Wrongful Death
¢ Negligence
a. Official Capacity 8§ 1983 Claims

Plaintiffs bring three claims under 42 U.S.C. § 188ainst defendants in their official capaci

The claims, however, all relate defendants’ munigal liability underMonell v. Dep’t of Soc. Serys

436 U.S. 658 (1978). INlonell, the United States Supreme Court htelat a municipality can be liabl

under § 1983 for violations of civil rights if the violati is the result of a “policy statement, ordinan

regulation, or decision officialladopted and promulgated by that ¥sdofficers.” 436 U.S. at 690,

This “official policy” requirementistinguishes thact of the municipality sim acts of the employegs

of the municipality, as municip&@f liability cannot derive from a@heory of respondeat superiogee

Pembaur v. City of Cincinnat#75 U.S. 469, 479-80 (1986). A governmémerefore, cannot be sued

under § 1983 for injuries caused by its employeeseraliability only attacks “when execution of
government’s policy or custom, whether made byawamakers or by those whe®dicts or acts ma

fairly be said to represent official policy, inflict the injuryMonell, 436 U.S. at 694.

Municipality liability may be imposed “for aingle decision by munigal policymakers” wher

that decisionmaker “possesses final authority tobééstamunicipal policy with respect to the acti

ordered.” Pembauy 475 U.S. at 480-8Kee alscCity of St. Louis v. Praprotnjikd85 U.S. 112, 123

(1988) (“[o]nly those municipalfGcers who have ‘final policymakig authority’ may by their action
subject the government to § 1983 liability.”). Whetha official has final policymaking authority is

guestion of state lawPraprotnik 485 U.S. at 123.
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Official capacity suits “generally represent pminother way of pleadingn action against a
entity of which an officer is an agentRentucky v. Grahap¥73 U.S. 159, 165 (1985) (citindonell,
436 U.S. at 690 n.55). An offal capacity suit is naigainst the official persotg, “for the real party

in interest is the entity.'ld. at 166.

Here, plaintiffs’ § 1983 claims arased on three policies or giees: 1) policies and practices

that resulted in a deliberate indifference to seroadical needs and failure to provide access to me

personnel for evaluation and treatmeé)tileliberately indifferent training, and 3) deliberately indiffer

supervision. SeeSection 1983 Litigation Second EditiorQaB WL 6983697 (noting that deliberately

indifferent training and deliberateiydifferent supervision or disciplare a type of policy and practi

that may give rise to § 1983 liability.)

It is necessary first to determine who the proparties are for the official capacity clains.

Plaintiffs list the BOCC, Sheriff McGovern andhtdersheriff Massey as defemds in their official
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capacities. In official capacity suits under §1983—ehhare claims against the governmental entity

itself—the court must determine, as a matter of lahich defendants are “fah policymakers,” looking
to state law for guidance. Under Kansas law, thaféieean independent elected official of the coun

SeeKan. Stat. Ann. § 19-801&lume v. Meneley283 F. Supp. 2d 1171, 1174T(e sheriff is an

ty.

independently elected officer whose office, dutiesl authorities are established and delegated by the

legislature. The sheriff is not a subordinate of the board of county commissioners . . . .”) (Bdoting

of Cnty. Comm’rs of Cnty. afincoln, Kan. v. Nielander62 P.3d 247 (Kan. 2003))). “The Board
County Commissioners has no authotitgupervise, discipli or remove the sheriff or his subordina
. . . [aJccordingly, the conduct of the sheriff and Bubordinates cannot be attributed to the co
commissioners.” Lee v. Wyandotte Cnty, Karb86 F. Supp. 236, 238-39 (D. Kan. 1984).

undersheriff, according to Kansas law, ssnat the pleasuid the sheriff. SeeKan. Stat. Ann. 8§ 19

-10-
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803. In regard to jail managemetitlhe sheriff shall have the charge and custodyhefjail of his

county, and all the prisoners in thergg and shall keep such jail hinfselr by his deputy or jailer, fof

whose acts he and his suretiealshe liable.” Kan. Stat. Ann. §9-811. Therefore, the court fing
Sheriff McGovern, in his officiakapacity, is the final policymaker when it comes to policies
procedures within the jail. Clais against Undersheriff Massey irs lifficial capacity are dismissed.

Because decisions regarding medgtaff at the jail are also &sue, the court finds the BOC
is the final policymaker regardirthe contracts made with Dr. Salad VNA. Evidence in the recor]
shows that the contracts between the BOCC@ndsale and VNA were drafted and signed by
BOCC. Therefore, the BOCC is thadi policymaker and liable entityrfany injuries cased by policies
in place regarding medical staff at the jail.

i.  Count | - Deliberate Indifference to Serious Medical Need

Having decided the appropriate parties, tbart must now determine whether defendants
entitled to summary judgment on plaifg official capacity § 1983 claims Plaintiffs first allege tha
Hammers’s constitutional rights uerdthe Eighth and Fourteenth Anagnent were violated because t
BOCC and Sheriff McGovern promulgated policigsactices, and customs that were delibera
indifferent to the medical needs of DCCF irtes including access to medical personnel.

The government has an obligation to providalive care for “those whom it is punishing |
incarceration.” Estelle v. Gamble429 U.S. 97, 103 (1976). Because an inmate must rely on g
officials to treat his medical needs, “if the authorities fail to do so, those needs will not bddnat.’
104. Therefore, a deliberate indifience to serious medical needb prisoners “constitutes th
‘unnecessary and wanton infliction of pain’. . . proscribed by the Eighth AmendnhéntVhether the
indifference is through a prison doctor&ssponse to an inmate’s neeaat through an intentional delg

or denial of access to medical care, the deliberatiéférence to a prisoner’s serious illness or inj
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states a claim under § 1988l at 104—-05. Under the dpeocess clause in the Fourteenth Amendm

a pretrial detainee is Bthed to the samelegree of protection regardirmedical care as a convicte

inmate under the Eighth Amendmeritohmader v. Wayné58 F.2d 1024, 1028 (10th Cir. 1992).
is uncontroverted that Hammesss a pretrial detainee.

To grant summary judgment for defendants, ¢bart must find that # evidence regardin
defendants’ deliberate indifferenceewied in the light most favorable pdaintiffs, is so one-sided thd
they are entitled to judgment as a matter of |&eliberate indifference Ige“somewhere between th
poles of negligence at one end gnaotpose or knowledge at the otheFarmer v. Brennan511 U.S.
825, 836 (1994). Deliberate indiffereniethe serious medicaleeds of prisoners is more than m
negligence in diagnosing ortiting a medical conditionld. at 835. Rather, “acting or failing to a
with deliberate indifference to a substantial risksefious harm to a prisoner is the equivalen{
recklessly disregarding that riskld. at 836. Therefore, a prison official can only be found liablg
deliberate indifference to prisoners’ medical needs if the official “lsnofrand disregards an excess
risk to inmate health or safetyld. at 837.

For that reason, finding deliberate indifferenceatoinmate’s serious medical needs invol

both an objectiveand subjective requirementSealock v. Colorada218 F.3d 1205, 1209 (10th Cifr.

2000). To meet the objective component, the prisonest produce evidence ththe medical need wa
“sufficiently serious.” Mata v. Saiz427 F.3d 745, 751 (10th Cir. 2005).n#edical need is sufficiently
serious if “it is oe that has been diagnosieyl a physician as mandating th@&nt or one that is s
obvious that even a lay person would easilyogeize the necessity for a doctor’s attentiohd. A

delay in medical care is only a cdifitional violation where the prisoner can show the delay resultg
“substantial harm” which may be sdiggl by “lifelong handicap, permaneiots, or considerable pain

Id.
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To meet the subjective prong of the deliberateffiedince test, the prisoner must have evidence

of “the prison official’sculpable state of mind.”ld. This test is met if the official “knows of an
disregards an excessive risk tonate health or safety; the officilust both be aware of facts fro
which the inference could be drawratlra substantial risk of seriobharm exists, and [s]he must al
draw the inference.”ld. Whether an official has the requiskaowledge of a substantial risk “is
guestion of fact subject to demonstration in tiseal ways, including inference from circumstan
evidence. . . ."Farmer, 511 U.S. at 842.

Defendants argue they are entitled to sunymadgment because no Douglas County emplo
was deliberately indifference to Hammers’s serimeglical needs. Defendantlaim no official was
aware of Hammers’s medical neddring her incarceratioand therefore plaintiffs cannot meet t
subjective component of the delib&zly indifferent test Defendants emphasizke fact that wher
Hammers arrived at DCCF, no official noticedr hdemonstrating any signef intoxication or
withdrawal.

Plaintiffs, however, argue there is evidence i thcord to show officials knew that many
their inmates come to DCCF intoxicated and thatdfore they should haveqgmer procedures in plag
to monitor detoxifying inmates, including havingoper medical staff on-site They also claim
defendants knew of Hammers'’s priastory with alcohol withdrawahnd alcohol withdrawal-relate

seizures because of the records flmm prior incarcerations, and theyef were deliberately indifferer]

because the policies in place did rexjuire any immediate assessment, aaregferral to medical staff.

The court finds there are factual disputessati¢ as to whether defendants had the requ
knowledge and whether the policiespiace were deliberately indiffent to Hammers’s medical nee

and ultimately caused her death. The court believes there is sufficient evidence in the record, i
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expert testimony, that a reasonable jury may fodplaintiffs. Defendants’ motion for summa
judgment on Count | is denied.
ii.  Counts Il & lll — Inadequate Training, Failure to Supervise

Plaintiffs also claim tat defendants are liable werdg 1983 for inadequatetning and failure tg
supervise. The United States Supreme Court has recognized that a mtyigifsallire to provide
training to employees, which causadiolation of constitutional gihts, is actionale under § 1983 i
“that city’s failure to train reflects deliberate indiffae to the constitutional riggof its inhabitants.’
City of Canton, Ohio v. Harrigt89 U.S. 378, 392 (1989). @aintiff claiming inagquate training unde
§ 1983 must show a specific trainidgficiency that, “in light of theluties assigned to specific office

or employees, the need for more or different traimsrgp obvious, and the inadequacy so likely to re

y

r

I's

sult

in the violation of constitutionalghts, that the policymakers of thigyccan reasonably be said to haye

been deliberately indiffence to the need.Id. at 390. It is not sufficient teimply show that an injury
or accident could have been avoidfean officer had better trainingd. at 391.

Plaintiffs claim Sherff McGovern had the authority to traicorrectional officers at DCCF t
recognize non-emergent serious nsatliconditions that daot require immediatdiversion to an off-

site health care providdout that do require prompt medicaare, including therisk of alcohol

withdrawal, and that theaming program at DCCF was inadequateain officers to do so. Defendants

argue that this deficienayas not “so obvious” that rises to the level of diberate indifference unde
§ 1983. In reviewing the evidencethme record, however, the court fintthere are issues of fact as
whether the lack of training was abus. Both parties have presehterious versionsf policies and
assessments in place at DCCF used for etratpanmates’ medical anditions, including alcoho

withdrawal. A jury may reasonabfind, for example, that all the poles in place and the lack of
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consistent and comprehensive strategy for evaluating inmates’ medical needs is a violation of{ § 198:
Defendants’ motion for summary judgmeon Count Il is therefore denied.

Plaintiffs also claim that Sheriff McGoverndhthe authority to supeise all persondessigned
to DCCF, including the cordcted doctor and nurses, to enstompliance with policies and contracts,
and he failed to do soPlaintiffs, however, have not providedyaevidence to show that any officials
failed to comply with specific policies or contract piiens. To the extent plaintiffs are arguing that
Sheriff McGovern failed to ensurdficials were executing proper procedures to protect inmate health,
that claim is sufficiently covered in Count Il,aidequate training. Defendants’ motion for summiary
judgment on Count Il is granted.

b. Individual Capacity § 1983 Claims

“Personal-capacity suits seek to impose @easliability upon a government official for actions
he takes under color of state lawGraham 473 U.S. at 165. Unlike official capacity claims—which
require the entity itself be a “moving force” behihé deprivation—a personal-capacity claim requires
only that an official, who is actingnder the color of state law, causkd deprivation o& federal right.
Id. at 166. Officials in personal-capicsuits may assert personal imnityrdefenses such as absolute
or qualified immunity.ld. at 166—67 (finding that while absolute or qualified immunity is available|in a
personal-capacity suit, the only defense available wffemal-capacity suit is sovereign immunity.). A
judgment in a personal capacity suit is against dméyindividual defendant and not the entity that
employs him.Id. at 168.

While supervisors may be liable for a subordirsat®nstitutional depriations under certain
circumstances, generally § 1983 does nobgaize “strict supeigor liability.” Fogarty v. Gallegos

523 F.3d 1147, 1162. Individual gty claims must be based on “panal involvement in the alleged
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constitutional violation.”ld. Supervisory liability only applies &n affirmative link exists between “the
supervisor’'s personal participationshxercise of control or direoti, or his failure to superviseld.

Plaintiffs bring the same § 1983 claims agafiseriff McGovern andJndersheriff Massey i
their individual capacities. Plaiffs have not shown Sheriff McGorewas personally involved in the

constitutional violations at issuor shown an “affirmative link” taender him liable for failure to

[92)

supervise. Summary judgmteas to any claims against Sheriff Glavern in his individual capacity i
therefore granted.
i.  Qualified Immunity

Plaintiffs seem to claim Unddrsriff Massey is liable in his indidual capacity bsed on his rolg

as Corrections Division Undersheriff. Plaintiffs provide evidence that Undersheriff Massey was

responsible for developing, approving, implementiagd overseeing any polisieor procedures g

—

DCCF dealing with inmate medical care. Plaintiftssze not shown any other conduct that would make
Undersheriff Massey personally liadler Hammers’s death. Defendardrgue Undersheriff Massey fis
entitled to qualified immunity, because the law wasctesrly established thahg of his actions violated
the constitution.

Qualified immunity recognizes “the need to protefficials who are requéed to exercise theiy
discretion and the related public interest in encdogathe vigorous exercise affficial authority.”
Harlow v. Fitzgerald 457 U.S. 800, 807 (1982). It protectsl falit the plainly incompetent or those
who knowingly violate the law.'Malley v. Briggs475 U.S. 335, 341 (1986).

When a defendant has moved summary judgment based on Giied immunity, the court
must “view the facts in the ligmost favorable to the non-moving paand resolve afiactual disputeg

and reasonable inferences in its favdeState of Booker v. Gomez5 F.3d 405, 411 (10th Cir. 2014).

—_— N

A defendant is entitled to qualified immunity unless gaintiff can show “(1) a reasonable jury could
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find facts supporting a violation ofcanstitutional right, which (2) wadearly established at the time
the defendant’s conductld. The Supreme Court has held a céxas the discretion toonsider “which
of the two prongs of the qualified immunity anasyshould be addressed first in light of t
circumstances in the garular case at hand.Pearson v. Callaharb55 U.S. 223, 236 (2009).

In distinguishing between muaipal and individual liability the United States Supreme Co
has held that it is possible to find municipal liabilithile still granting qualifiedmmunity to an official
for the same conduct because:

The innocent individual who is harmed byaiyuse of governmental authority is assured

that he will be compensated for his injury. The offending offisiallong as he conducts

himself in good faithmay go about his business sedarthe knowledge that a qualified
immunity will protect him from personal lialty for damages that are more appropriately
chargeable to the populace as a whole. Angtitdic will be forced to bear only the costs

of injury inflicted by the “execution of a gor@ment’s policy or custom, whether made
by its lawmakers or by those whasdicts or acts may fairly beaid to represent official

policy.

Owen v. City of Indep., Mo445 U.S. 622, 657 (1980) (emphasis addétis therefore reasonable {
find Undersheriff Massey is entitled to qualified immunity for his personal actions as Correg
Division Undersheriff so long d& was acting in good faith.

The court therefore wilirst address whether the law wasanlly established that Undersher
Massey violated Hammers’s constitutional rights by implementing allegedly inadequate g
regarding inmatenedical care.

The relevant, dispositive inquiry in determiningetier a right is clearly established is whet
it would be clear to a reasonabléicer that his conduct was unlawful the situation he confronted
Saucier v. Katz533 U.S. 194, 202 (2001). For a right todiearly established, the “contours of t

right must be sufficiently clear thatreasonable official @uld understand that whie is doing violateg

that right.” Id. Determining when a law is clearly estabéd ordinarily require&a Supreme Court of

Tenth Circuit decision on point, or the clearly established weightthfority from other courts mus
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have found the law to be as plaintiff maintainB3doker 745 F.3d at 427. The TénCircuit has adopte(

a sliding scale approach to determine when law is clearly establishedJnder the sliding scal

D

approach, “the more obviolysegregious the conduct in light ofgmailing constitutional principles, the
less specificity is required from prioase law to establish the violationd.

While there is an affirmative duty to provide gdate medical care to inmates, this duty requjres
only that government “make available to inmatésval of medical care which is reasonably desighed
to meet the routine and emergency health care needs of inmR@s6s v. Lamnp639 F.2d 559, 57%
(10th Cir. 1980). Where a prisas providing “an adequate level of medical care by its own chpsen
means, the court should not impose its own matio'enlightened,” preferred medical policySmith v.
Bd. of Cnty. Comm’rs of Cnty. of Lydil6 F. Supp. 2d 1209, 1224 (D. Kan. 2002).

While it is indeed clearly esthghed that correctional facilitiemust provide adequate medidal
care to its inmates, it is not “clearly establishedd+gurposes of qualified immunity—that Undersheriff
Massey'’s policies and procedures vieththis right. Qualified immunity is designed to protect officials
who exercise their discretion—and while adequatalth care is mandatethere is no indicatior
Undersheriff Massey knowingly viokad the law while approving amtiplementing medical procedures
and policies for DCCF or acted imad faith when doing so. Fahese reasons, the court grapts
Undersheriff Massey qualified immunity for any o against him in his individual capacity.

c. State Claims

Plaintiffs also bring claims undstate law for Wrongful Death amkgligence. Plaintiffs claim
defendants caused Hammers’s death by failing toceseereasonable and ordinary care, skill, and
diligence in devising an adequate health care delisystem, in arranging for the provision of adequate
medical/nursing services and medli record-keeping systems, in ensuring that Dr. Sale and VNA

complied with the terms of their contracts, anamplementing adequate DCCF policies and procedures
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to protect inmates and facilitatzcess to care. Plaintiffs alstaim defendantsvere negligent by
deviating from generally accepted and recoghizerrectional practices and customs.

Defendants move for summary judgment oe 8tate claims on various grounds includ
immunity under the Kansas Tort Claims Act. Ridis did not respond talefendants’ argument
regarding the state law claims.

Under the Kansas Tort Claims Act, “a governmental entity generally is liable to the same
as a private person ‘for damages caused by thigeag or wrongful act oomission of any of itg
employees while acting within the scope of their employrheidastendieck v. Bd. of Cnty. Comm’rs
Morris Cnty. Kan, 934 F. Supp. 387, 391 (D. Kan. 1996) (cititan. Stat. Ann. § 75-6103(a)). The
are several statutory exceptions to the general rule of liab8i&gKan. Stat. Ann. § 75-6104.

Defendants argue the “discratary function” exception and ¢h“personnel policy” exceptiol
immunize them from liability in this cas&eeKan. Stat. Ann. § 75-6104(e),(d). Under the discretior]
function exception, a partis immune from liability if the @im is “based upon the exercise

performance or the failure to exercise or perform a discretionary function or duty on the pg

governmental entity or employee, whether or not tkerdtion is abused andgagdless of the level of

discretion involved.” Ka. Stat. Ann. 8§ 75-6104(e). The persdrpaicy exceptionexempts liability
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for damages due to the “adoption or enforcement dgilure to adopt or enforce, any written personpel

policy which protects persons’ heatihsafety unless a duty of carej@pendent of such policy, is owg
to the specific individual injusk” Kan. Stat. Ann. 8§ 75-6104(d).

Whether a function is “discretionary” depends on the nature and quality of th@aatt. City
of Overland Park, Kan 65 F.3d 866, 871 (10th Cir. 1995"“Discretion’ requires more than ‘the mer
exercise of some judgment,” because judgmenéxsrcised in nearly all endeavors; instead

discretionary function ‘must involve s element of policy formation.fd. The discretionary function
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however, is not applicabla situations where a legal duty exists, if the duty was established by c3
or statute. Conrad v. Bd. of Johnson Cnty. Comm'237 F. Supp. 2d 1204, 12¢D. Kan. 2002).
Therefore, a governmental entity cannot claim imityuifi the conduct complained of violates a leg
duty.” 1d. The personnel policy, on its face, also matktear that immunity daenot apply when a dut
of care exists. Kan. Stat. Ann. § 75-6104(d) (“. . easla duty of care, independent of such policy
owed to the specifimdividual injured.”).

Kansas law recognizes that atmty maintaining a jail owes a guif care to the inmates houst
there.” Estate of Belden v. Brown Cnt261 P.3d 943, 961 (Kan. Ct. App. 2011). A county owes a
of reasonable care to inmatéhecause they are not at liberty to meet their own needs and, thug
depend upon those who hold themd. This reasonableness standard “allows individual facilitig
necessary flexibility in adopting pcedures and practices to meeitiobligations without undue burdg
or cost.” Id. at 962. Importantly, no blanket immunity for penal institutions exists, signali
“legislative determination that thedacilities should be subject t@bility for otherwise actionablg
negligence.”ld. at 962—-63 (“Had the legislature meant tgpose no greater duty or obligation than {
constitutional minimum, it would have adopted adfic tort claim exception. . immunizing jails ang
prisons for their treatment of inmates.”).

Because correctional facilities owe inmatedudy of care, the court finds the discretiona
function or personnel policy exceptions do not immunize defendantdi&ioifity. And because a legad
duty exists, the court finds thatargh evidence exists that a reasonable jury could find defen
breached their duty to “exercise reasonable and ordazaeyfor the life and héh of the prisoner” ang
to “furnish medical attention ta prisoner in custody who is meed of medical attention.Thomas v.

Cnty. Comm’rs of Shawnee Cnt§62 P.3d 336, 347 (Kan. 2011).
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Defendants also argue thatipltiffs’ negligence claim is barred by the statute of limitati

because it is not “substantially siar” to the original action and is therefore not preserved undef

Kansas saving statute. UnderrK&tat. Ann. § 60-518, a claim brougtiter the statute of limitation
is barred unless a second suit is filed Hredsaving statute, applies which requires:

1) The first action was commenced within due time,

2) The first action failed “othevise than upon the merits,”

3) And the new action was commenceithin six months of the failure.
Taylor v. Caseyl82 F. Supp. 2d 1096, 1102 (D.rK&2002). Defendants concede that these factor
met, but argue that the saving statute only appliiseiforiginal action anthe subsequent action a
substantially the sameSee Taylor v. Int'l Union of ElecSalaried, Mach., &urniture Workers 968
P.2d 685 (Kan. Ct. App. 1998) Where the parties and thelief sought in the e action are different

from those in the original actiothe actions are not sutastially the same, and the saving statute d

not apply

death claim but not a claim for neggnce. Defendants argue the negligence claim is not similar er]
to the wrongful claim. The court disagrees. The elements of the two claims are substantially
and originate from the same conduct. The savirggatstapplies and the fdggnce claim is not barre
by the statute of limitations.

Finally, defendants argue that plaintiffs aret entitled to punitive damages as there is
evidence that they acted toward Hammers in awiif wanton manner. upitive damages may b
awarded if a plaintiff shows by clear and convintcievidence that “the defendant acted toward
plaintiff with willful conduct, wanton conduct, fua, or malice.” Kan. StalAnn. § 60-3702(c). Th{
term “wantonness” under Kansas law means “alesskdisregard of the rights of othersAliman v.

Bird, 353 P.2d 216, 219 (Kan. 1960). “[T]o constitutenteaness the acts complained of must sk
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not simply lack of due care, but that the actor nbestieemed to have readthe imminence of injury

to others from his acts and to haedrained from taking steps to pext the injury because indifferept

to whether it occurred or notId. Because the court hakeady found a questionrfthe jury exists ag
to whether defendants acted with “reckless disregardthe constitutional claims, the court finds

appropriate for a jury to determine whetpéintiffs are entitled to punitive damages.

For these reasons, the court denies defendants’ motion for summary judgment on plaintiffs’ stats

law claims of wrongfubeath and negligence.

IT ISTHEREFORE ORDERED that defendants’ Motion for Summary Judgment (Doc. 2
is granted in part and deed in part. Defendants’ motion as@ounts | and Il against the BOCC a
Sheriff McGovern in their officiatapacities is denied. €motion is granted as @ount Il against thg
BOCC and Sheriff McGovern in thebfficial capacities. The motion is granted as to Counts I, I,
Il against Undersheriff Massey in his official capacity. The motionastgd as to Counts |, I, and |
against Sheriff McGovern in his individual capgciSummary judgment on Counts I, I, and Il agai
Undersheriff Massey in his individual capacity is geah Defendants’ motion as to Count IV, Wrong

Death and Count XI, Negligence is denied.

Dated March 28, 2018, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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