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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RANDALL W. FOSTER,
Plaintiff,
V. Case No. 16-2174-CM
USIC LOCATING SERVICES, LLC,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the court on defahd#SIC Locating Services, LLC’s Motion fg

=

Partial Summary Judgment (Doc. 11®B)laintiff Randall W. Foster brgs this action against defendgnt

for negligence after hevas injured when he stk a buried and unmarked pemline with a shovel

—J

Defendant moves for summary judgment on plaintiff's spouseisnciar loss of consortium, of

plaintiff's claim for punitive damages, and on claiarsd measures of damage that depend on expert

testimony that defendant has sought to exclude. thereasons set for thelbe, the court grants

defendant’s motion in padand denies it in part.
l. Background

iff

Plaintiff is employed by Rylie Equipment & Coatting Company. On March 26, 2014, plaint
and his co-worker were working anproject to run underground fibeptic cable into a State Farm
office at 6011 Nieman Road in Shawnee, Kandasor to beginning work othe project, plaintiff's
supervisor contacted the Kansas One-Call systehave the underground utilities in the area located
and marked. The locating work was performed by defendant’s employee Randy Phienthamkarn.

Upon arriving at the scene to begin the projpletintiff conducted a wakthrough of the jobsitg

and reviewed an AT&T map of the area showingdaliutilities, includig an underground power line
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in the general area where the accident occurrekintiff observed three streetlight poles and
markings that indicated a buried electric power fizne between the first and second poles. There
no markings in between the secam third poles, which, according paintiff, meant Phienthamka
had determined no underground servieese buried in that area.

Plaintiff began work in the unmarked areangsan underground boring machine or horizor|
directional drill. While plaintiff was operating theilirthe machine’s striker alert system sounded

alarm. Plaintiff did not call th®©ne-Call center, defendant, or thdityt operator. Instead, plaintifi
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withdrew the drill and began digging by hand with @ahshovel in the area where the drill was located

when the alarm sounded. The hole plaintiff was digging was filled withrwaatk mud, and plaintiff

could not see far into the hole. As he was digginginpff struck a live wire and suffered an electri¢

shock. He was thrown back and briefly lost consciousness.

Plaintiff filed this suit on March 18, 2016 for gleggence based on defendant’s failure to log
and mark the live electrical wire in the area he wasking. He also made claims for punitive dama
and loss of consortium for his spouse. Defendamnt moves for partial summajudgment on the issu
of loss of consortium, punitive damages, and anyesselating to expert testimony that defendant
moved to strike.

. Legal Standards

Summary judgment is appropriafethe moving party demonsted that therés “no genuine
issue as to any materiadt” and that it is “entitled to judgmeas a matter of law.” Fed. R. Civ.
56(c). A “genuine” factual dispute requires more than a mere scintilla of evidénderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247 (1986). The party seekimgnmary judgment bears the initial burden
showing the absence of any gamiissue of material facCelotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). Once the moving party demonstrates annalsef evidence in support of an element of
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case, the burden then shiftdhe nonmoving party who “must set fokpecific facts showing that thefe

is a genuine issue for trial. Anderson, 477 U.S. at 248. The nonmovipgrty “may not rest upon th

(9%

mere allegations or denials of his pleadintd”

In making the summary judgment determination, the court must view the evidenge and
reasonable inferences in the light shéavorable to the nonmoving partdler v. Wal-Mart Sores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiMgtsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 587 (1986)). Ultimately, the court evédga‘whether the evidence presents a sufficlent

disagreement to require submission to the jury asthdr it is so one-sidedahone party must prevaj
as a matter of law.’Liberty Lobby, 477 U.S. at 252.
1. Analysis
Defendant moves for partial summary judgmentthree issues: (1) 48 of consortium, (2
punitive damages, and (3) on any claims and measof damage that depend on excluded expert
testimony. Defendant filed three motions to are expert testimony (Docs. 109, 111, 113), and asks

this court to grant judgment on any claims or damages that depend on this testimony. The cpurt wi

—+

issue more detailed orders on these three motionsyibuiriefly discuss howthose decisions affeq
defendant’s current motion.

a. Lossof Consortium

The court will first address defendant’s motion jimfgment on the issue of loss of consortiym.
Defendant argues that judgmengafgpropriate because plaintiff did nuioperly plead a claim for loss
of consortium for his spouse. the complaint and amended conipla plaintiff included loss of
consortium for his wife as part dfis claim for damages, rather thas a separate cause of actipn.
Defendant claims that under Kansas law, lossooortium must be pleadesd an entirely separate

action rather than a type of damage sought as # cdswegligence. Plaintiff listed loss of consortiym




for his spouse as a claim in the pretrial ordBefense objected to thisclusion, arguing it was naqt
properly pleaded. Defendant now argtieat it would be @judicial to let suclelaim continue becausg
plaintiff's spouse was not lisd in his initial discleures and no discovery svaonducted on these issues
because it was unclear whether this was a claimtgfantended to pursue. Defendant also maintdins
it was unclear whether plaintiff intended to pursus igsue because there wagdence that he and hjs
wife had separated.

In response, plaintiff concedes thiel not originally plead loss @onsortium as a separate cauise

of action, but argues defendant had been on notice #ive original complairttad been filed that h
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intended to pursue a loss of conserticlaim. Plaintiff also notesdhthe loss of consortium claim was
referenced in his initial disclosures and in intertogaanswers. Plaintif€laims defendant was on
notice of the issue but chose not to address it ilintias too late for plaintiff to remedy the problepm,
stating, “[a]pparently Defendant has chosen untilv to ignore the issue, relying on a strained
interpretation of th&arson decision, to create a ‘got@hargument at a point in this case when Defendant
can argue that it is toot&afor Plaintiff to fix the problem.” (Doc. 131, at 10.)

Defendant’s argument is based a 2012 District oKansas decision iwhich the court found
that the language of K.S.A. § 23-268&ggests that “the legislature inted that loss of consortium be
an entirely separate action and not merely an additiiype of damage thaain be included in a claim
for negligence.”Larson v. Wal-Mart Sores, Inc., No-12-2056-JTM, 2012 WR449848, at *2 (D. Kan
June 27, 2012). Ilharson, the court found that the plaintiff dlinot preserve her claim for loss pf
consortium under the Kansas saving statute becdgsenly sought damages foss of consortium ir
the original action and did nproperly plead it as a separate cause of actidrat *3.

Plaintiff directs the court t&hsan v. Patel, No. 06-2174-CM, 2007 WL 496861 (D. Kan. Feb.

13, 2007) in which this court alieed a husband, who brought a losscohsortium claim in his own




name, to substitute his wife’s estate as the plaadtiéi the statute of limitations had expired. This cg
found the plaintiff's failure to name the real party in iett was an “understdable mistake of law,’

and it was reasonable to allow the amendment becdjséendant was put on notice of the loss

urt

of

consortium claim and knew the real party in inséreefore the statute of limitations expired,” and

plaintiff had “requested to substituthe real party in berest as soon as it learned of its mistake. at
*2.

Plaintiff claims that like irEhsan, defendant was on notice of the loss of consortium claim,
therefore, it was properly brougas a claim in the pretrial order. However, unlikéhsan, plaintiff

here did not attempt to remedy the issue even aftieaneed of the mistakén correspondece attached

and

to defendant’s reply to the motion for partiahsuary judgment (Doc. 141), defendant mentioned to

plaintiff that Kansas law requirdgss of consortium to be pleadsdparately and not just listed ag

component of damages. (Doc. 141-3.) Thisieex@hange occurred onuyust 10, 2017. Plaintiff didl

not attempt to remedy the issue until he added t® db consortium claim to his list of claims in the

pretrial order, which was filed on December 7, 2aft@r the pretrial hearing on October 26, 2017. And

further, plaintiff was made awacod the issue long before the @ber 16, 2017 discovery deadline. Had

plaintiff moved to amend the complaint to corregilgad a claim of loss of consortium, defendant wqg

uld

have had time to conduct discovery on the claimil®\defendant may have been on notice that plaintiff

intended to pursue a loss of consortium claireeéms plaintiff was equally on notice—long before the

pretrial conference—that a loss of consortium claim edéd be pleaded as a separate cause of aqg

Instead of moving to amend, plaintiff added the fsonsortium claim to his list of legal clain

tion.

S

in the pretrial order. Becaufiee loss of consortium claim hadvee been pleaded properly, defendant

argues this addition was the same as seeking leave to amend the congemnith v. Aztec Well

Servicing Co., 462 F.3d 1274, 1285 (10th Cir. 2006) (“Becattse pretrial order is the controlling




document at trial, a plaintiff's ‘attempt to add a new claim to the pretrial order [is] the equival
asking leave to amend his complaint, and must bkiated by the court under the standards set for
Rule 15(a).”) Under Rule 15(a), leave to amend lidbwagiven when justice so requires,” however,
there has been undue delay on the part of the plamtiising the claim, the district court may prope

deny the motion as untimely.”ld. The Tenth Circuit focuses primarily on the reasons for the d

and has affirmed denials of leave to amend “whemptrty filing the motion has no adequate explanat

for the delay.”Id.

Plaintiff argues that there was no delay becdhsdoss of consortium claim “was asserted
simply was not denominated ‘Count IV.(Doc. 131, at9.) Itis true plaintiff included loss of consorti
amongst the claimed damages in the complaidtaanended complaint. But under the rulé&anson,
“the legislature intended &l loss of consortium ban entirely separate actiand not merely an
additional type of damage that can be included in a claifor negligence.” 2012 WL 2449848, at
(emphasis added.) And plaintiff @g@ut on notice of this rule ithe August 10, 2017 email exchan
with defense counsel. But agapiaintiff did not attempt to remedye issue. The court finds th
plaintiff's delay in seeking an amendmenjustification for denying leave to amend.

Kansas law requires loss of cortsam to be pled as a separataise of action, and plaintiff wg
on notice of that requirement when he still had timattempt to correct his pleadings while discov
was still open. But plaintiff did not attempt to properly plead the loss of consortium claim until he
it to the pretrial order. Becauséthe undue delay in seeking to amend his complaint, the court
that summary judgment on the issue of loss of caisois appropriate and grants defendant’s mot

b. Punitive Damages

Defendant next moves for summary judgment @npf’s claim for punitive damages. Undg

Kansas law, “punitive damages are awarded to punish the wrongdoer for his malicious, vindi
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willful and wanton invasion of another’s rights, witie ultimate purpose being to restrain and d
others from the commission of similar wrong$?&karek v. Sunbeam Products, Inc., 672 F. Supp. 2(
1161, 1192 (D. Kan. 2008). A plaintiff rmuprove he is entitled fmunitive damages by providing “cle:
and convincing evidence that a dedant acted toward the plaintiffith willful or wanton conduct.”ld.

In the pretrial order, plaintiff claims he entitled to punitive damages based on the loca
Randy Phienthamkan’s, “deliberate failure to seekstesie to resolve the inconsistency between v
he saw on the scene and what was represente@ ¢tCfR&L print in a manner most likely to preser
human life and safety . ...” (Doc. 120, at 10.) mitialso claims punitive damages due to “the faily
of [defendant] personnel to locate the buried eleditree north of the middlstreet light pole on thre
occasions, each time hooking their equipment to a ligktqat connected to the circuit neutral, [whid
reflects a level of gross incompetence jysti§ punitive damages.” (Doc. 120, at 10.)

Defendant argues that plaintififas not included any allegations that defendant authorizg
ratified the alleged negligent conduct of its eoygles. Under Kansas law, punitive damages may
be assessed against an employer for the acits @mployee “unless the questioned conduct
authorized or ratified by a person expressly empowereld so on behalf of the employer.” K.S.A
60-3701(d)(1). The Kansas Supreme Court has heldditiadrization “may beither express or implie
and generally is accomplished beforedaring the employee’s questioned condu@ith v. Printup,
866 P.2d 985, 1003 (Kan. 1993). Further, ratificatiomyrbe either express or implied and may

accomplished before, during, or after the employee’stqpreed conduct. It may be based on an exp

ratification or based on a courseconduct indicating the approvaknctioning, or confirmation of the

guestioned conduct.Td. The fact that an employee caused a foreseeable injury alone is not eng
support a punitive damage claim agaian employer under Kansas laSge Stallingsv. Werner Enters.,,

Inc., 598 F. Supp. 2d 1203, 1215 (D. Kan. 2009).
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Plaintiff argues there is evidence of defendardtffication of Phienthamkan’s conduct, noti
that defendant did not digptine Phienthamkan for failing to loeathe electric wirand that defendan
continues to defend Phienthamkan’s methods and decisions. Plaintiff also claims punitive dam
justified because defendant’s employees failed to Idbatesame wire on threeffdirent occasions, eac
time hooking their equipment to a lighble not connected to the circuit neutral,iethreflects a leve
of gross incompetence justifying punitive damages.

But, as defendant points out, plaintiff did not include in his claithérpretrial order that he wg
entitled to punitive damages because defendant ratified Phienthamkan’s, or any employee’s,
Any “claims, issues, defense, or theories of damagemclated in the pretrial der are waived . . . .
Wilson v. Muckala, 303 F.3d 1207, 1215 (10th Cir. 2002). Pldimtven failed to combvert defendant’s
claim that “the Pretrial Order does not include aogtention, allegation or clai that USIC authorize(
or ratified the conduct of the locator in failingresolve a purported discrepancy in the course of
locating process,” in its atement of uncontroverted facts. (D6, at 3.) Simply, plaintiff failed tg
state a claim for punitive damages against defaindbhe employer, whickvould require pleading §
claim for punitive damages based authorization or ratification See A.H. ex rel Hohe v. Knowledge

Learning Corp., 09-2517-DJW, 2011 WL 2084143, at *3—4 (D. Kistay 24, 2011) (finding the plaintif

sufficiently pleaded punitive damages by showing (1¢m@ployee of the defendant acted with willful

or wanton conduct, fraud, or malice towards plaintiff, and (2) the employee’s wrongful condu
authorized or ratified by the defendant.) For these reasons, the court grants summary judgme
issue of punitive damages.

c. Expert Testimony

1S

conduc

d

i

his

D

D

Ct was

nt on tl




Finally, defendant moves for summary judgmentissues related to its motions to exclu

certain experts designated phaintiff. Defendant filed three matins to exclude expert testimony and

asks this court to grasummary judgment on any issues supbhg expert testimonthat this court

excludes through those motions. More detailed oreepgaining the court’s rationale for denying for

granting those motions will follow, but for purposedits motion, the court grants or denies summ
judgment on the following issues:

(1) Defendant’s motion for summary judgmentdisnied on plaintiff's claim that he suffe
nerve pain in his right arnmand, and right side, which isgalicated on the medical opinic
of Dr. Bernard Adams that plaintiff's syngims are caused by the electrical strike.

(2) Defendant’s motion for summary judgment is deahon plaintiff's theory of liability base
on the opinion of Boyd Smith.

(3) Defendant’s motion for summary judgment isugped on plaintiff's claims for future log
income based on the expert testimonyiathael Dreiling and Dr. Gary Baker.

(4) Defendant’s motion for summary judgment is @ehon plaintiff's claims for lost value ¢
household services based on the exigstimony of Dr. Gary Baker.

IT ISTHEREFORE ORDERED that defendant USIC Locating Services, LLC’s Motion
Partial Summary Judgment (Doc. 11&granted in part and deniedpart. Defendant’s motion as |
loss of consortium and punitive damages is grantec mdtion as to the theory of liability based
the expert testimony of Boyd Smithgsanted. The motion as to theus of future lost income basg
on the expert testimony of Michael&ling and Dr. Gary Baker is grakte The motion is denied as
any issues related to the medicglinion of Dr. Bernard Adams and &s claims for lost value o

household services based on the exigstimony of Dr. Gary Baker.

Dated July 25, 2018, at Kansas City, Kansas.
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¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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