Mann v. Co

Way Freight, Inc. Do

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANTHONY MANN, DANA MOYE, & KATINA
MCGEE,

Plaintiffs,
Case No. 16-2196-CM
V.

XPO LOGISTICSFREIGHT, INC., f/k/a CON-
WAY TRANSPORTATION SERVICES, INC,,
f/lk/a CON-WAY FREIGHT INC.,

Defendants.

MEMORANDUM AND ORDER

Plaintiffs Anthony Mann, Dana Moye, and KatiNeGee filed the present action against th
former employer, defendant XPO Logistics Freight,, for employment digonination. The matter i
now before the court on plaintiffs’ Motion for Leate File Exhibit #34 Out of Time (Doc. 221) arn
Motion for Sanctions (Doc. 223).

a. Motion for Leave

Defendant filed its motion for summary judgméboc. 202) on June 2018. Plaintiffs filed
three requests for extensions of time to respotitetgummary judgment motion. The first two requg
were granted as unopposed; however, the court gridreedird request over tBndant’s objection. All
three of plaintiffs’ extension requests were duelantiffs’ need for more time to procure witne

affidavits. The third request, granted on Auglis?2018, extended plaintiffs’ deadline to respond u

August 10, 2018. The court instructed plaintiff thatauld not grant any furtmeequests for extension

of time.
On August 10, 2018, plaintiffs filed their responsBlaintiffs’ counsel emailed chambers

report that a technical error prevented her from upfgathe exhibitsn support of the response.
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August 14, 2018, plaintiffs filed a motion for leaveite bne exhibit under seal, which the court granted.

Plaintiffs filed the sealed exhibit on the same d@y August 15, plaintiffsifed the remainder of their

exhibits. Defendant claims that upon review @& #xhibits, it was discoverdtat Exhibit 34 had not

been filed or served. Defendant contacted pfsntnd, on the following day, plaintiffs responded that

they intended to supplementthecord with Exhibit 34.

On August 16, 2018, plaintiffs filed the presembtion, claiming they were unable to provige

Exhibit 34—Affidavit of AnthonyMann—because plaintiff Mann had been out of town on a shipping

route during the days leading tgthe August 10 deadlindJpon his arrival in Missouri on August 1
2018, Mann returned his execdtaffidavit to counsel.

Plaintiffs argue that the coushould grant their motion to fildhe exhibit out of time becaus
they had a legitimate reason for the delay and bedausuld not substantially prejudice defendant

the exhibit was provided onlywie days after the deadline.

Defendant, however, argues that plaintiff knew atladduine that plaintiff Mann was out of town

and would not be able to returrethaffidavit, and therefore, plaiff8 should have informed the parties{—

on or before the deadline—that one exhibit was oulstgn Further, defendamiotes that plaintiffg

were granted three #nsions of time, amounting to more tham months, to prepartheir response tp

defendant’'s motion for summary judgnt. Their failure to obtaithe needed affiavit does not
therefore, amount to excusable negteatarrant a leave talé the exhibit out of the. Defendant infer
that plaintiff simply chose to giegard the August 10 deadline, raetyion an assumption the court wol
allow them to file the exhibit out of time.

Under Rule 6(b)(1)(B) of the Federal Rules ofifRrocedure, a districtourt has the discretior]
when good cause is shown, to extend the time “onteommade after the time has expired if the p3

failed to act because of excusable neglect.” elciding whether a party has shown excusable neglg
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court may consider “1) the danger of prejudicéhi® opposing party, 2) the length of delay cause
the neglect and its impact on jadil proceedings, 3) the reason titglay, and whether it was in th
reasonable control of the moving party, and 4)dkistence of good faith onehpart of the moving
party.” Hamilton v. Water Whole Intern. Corp., 302 Fed. App’x. 789, 798 (10th Cir. 2008). “The rea
for delay is an important, if not the mastportant, factor in this analysis.Id. (citing U.S. v. Torres,
372 F.3d 1159, 1162 (10th Cir. 2004)).

The court believes that, considering the amafntime that was granted to respond to
summary judgment motion, plaiff§’ counsel should have been moforthcoming regarding th
affidavit issue. If plaintiffs’ counsel knew aheadtfie that there was going to be a delay in fili
Exhibit 34, they should have made twurt aware either on or befaitee deadline. R#es should not
assume or rely on the court grantangost-deadline motion for leave.

The court, however, finds that defendant waspmejudiced by the delay, as they were grar
an extension of time to file their reply, which galkrem time to consider the late-submitted exhibit. A
the exhibit was submitted six days after the deadline, which is not an unreasonable length of tir
court therefore grants plaintiffenotion but with the forewarning that missed deadlines will not
tolerated as this case proceeds.

b. Motion for Sanctions

Plaintiffs also filed a motiorfor sanctions against defendawctaiming defendant failed t
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produce and/or disclose adversarial withess setesn unlawfully paid money to these adversarial

witnesses for their testimony, and took the advakavitnesses testimony undéalse pretenses.

Plaintiffs argue that when also considering defetiddustory of withholding enence, this court shoul

sanction defendant by striking the pleadings emgring default judgment on plaintiffs’ behalf.




—

At issue are witness declaxais taken by defendant’s counséllaintiffs claim that defendan

issued subpoenas to two of defendant’'s employdes were identified by plaintiffs as potentigl

witnesses. The subpoenas were served to theseitmasses with instructionie appear for a deposition

and with checks for mileage. One of the witnesgddis Tuck, received a check for $53.38. The other

witness, Marlon Brown, received a check for $43.21.

Shortly after the subpoenas were issued, defelsdaminsel, Jack Wallace, went to defendant’s

office to interview both witnesses@prepared declarations for thé&mwesses to signWallace testified

in a declaration submitted as part of this motion tistandard practice is to ensure that all withegses

are aware they are under no obligation to talk with,@nd that all withesses have the opportunity

review the prepared declarationetiosure its accuracy. He claimed that standard practice is to isspe

a mileage check for each witness when they abp@enaed, and that if the deposition does not

forward, he does not attempt to recover the check.

Plaintiffs, however, claim that the witnessedidwed they were legally required to talk to

to

go

Wallace and that they felt the content of the aextlons was misleading. Further, both witnegses

testified in affidavits that Wallace told them thengre not required to show up to the deposition, and,

when they tried to return the check, he told therketep it. Plaintiffs argue that this was an improper

act designed to compensate the witnesses for themeest. Plaintiffs go so faio suggest tis type of
conduct is a violation of the Model Rules of Rrsdional Conduct and evidence of bribery unde
U.S.C. 8§ 201(d). Plaintiffalso claim that defendant failed to d&s®e these declarations in responsg

several discovery requests and tie privilege log provided by deidant was “wholly insufficient.”

)

In response, defendant argues thatdbclarations were not respondiwelaintiffs’ discovery request

1%

and were privileged work product. Wallace providemtigilege log to plaintiffs‘out of an abundanc

of caution.”
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Under Rule 37(c) of the Federal Rules ofildRrocedure, a court may sanction a party for phot

obeying a discovery order or failing to discloseup@ement an earlier respondexamples of possiblg
sanctions include:

() directing that the matters embraced ie tnder or other designated facts be taken as
established for purposes of the agtias the prevailing party claims;

(ii) prohibiting the disobedient party frosupporting or opposing designated claims or
defenses, or from introducing signated matters in evidence,;

(iii) striking pleadingsn whole or in part;

(iv) staying further proceedingstil the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient party; or

(vii) treating as contempt of court the failupeobey any order eept an order to submit

to a physical or mental examination.

Fed. R. Civ. P. 37(b)(2)(A)Here, plaintiffs ask theourt to sanction defendatuir its alleged impropef

conduct and failure to disclose biriking defendant’s pleadings aadtering default judgment in favg
of plaintiffs.

“A default judgment is a harsh sanction thall Wwe imposed only when the failure to comg

with discovery demands is the result of ‘willfulnelsad faith, or [some] fault of petitioner’ rather than

inability to comply.” F.D.I.C. v. Daily, 973 F.2d 1525, 1530 (10th Cir. 1998 also, M.E.N. Co. v.

U

-

Control Fluidics, Inc., 834 F.2d 869, 872 (10th Cir. 1987) (notingttdue process requires that before

entering default judgment, the party must show theriaita comply is willful). A “willful failure” is
an “intentional failure rather than involuntary noncompliandel.”

The court has reviewed the parties’ positions and has concluded that any failure by defe
comply with discovery requests does not rise¢h® level that would justify imposing the harsh
sanction provided by the Rules of Civil ProcedurefeDéant’s counsel claims that he did not discl
certain witness declarations because of his belietllegtwere (1) work prodacand (2) non-responsiv
to the discovery requests. The court does not neexhalyze each alleged discovery request

plaintiffs claim as the basis for their sanctionsdaatude that any failure to disclose by defendant
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not the result of willfulness, bad faith, or some ofheit. Plaintiffs have not provided any affirmatiye
evidence—beyond circumstantial speculation—that deferataad intentionally and with bad faith |n
its failure to disclose the witness disclosures.

Further, the court is unpersuaded by plaintiffs’ allegationsdisi@ndant paid the witnesses for
their testimony. Wallace téfed that issuing mileagychecks with a subpoenasiandard practice, and

it is not his standard practice tollect the checks shalithe depositions be ceglled. There is ng

evidence that these mileage checks were an attempt to compensate the witnesses, and it certainly is

evidence of bribery. The cduwwould caution plaintiffs’ counselgainst making unflmded accusations
of criminal conduct against defense counsel.

The court finds plaintiffs have not made a shaythat would justify default judgment. Further,
plaintiffs have not shown thatriting defendant’s motion for summajydgment would be a reasonahle
sanction. Plaintiffs have not showhat they were prejudiced their ability to defend against the

summary judgment motion due to thkkeged failure to disclose.

D

The court also declines to award defendantatorney’s fees incurreid defending against th
motion for sanctions. Defendant admits this reqisgegttended to punish aintiffs for their second
attempt at falsely accusing defendant’s counsel ofioaye The court has warnguaintiffs to exercise
caution when making such serious allegatidwos will not sanction them at this time.

IT ISTHEREFORE ORDERED that plaintiffs’ Motion for Leave to File Exhibit #34 Out of
Time (Doc. 221) is granted.

IT ISFURTHER ORDERED that plaintiffs’ Motion for Sactions (Doc. 223) is denied.

Dated March 20, 2019, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA




United States District Judge




