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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTOPHER ANASAZI and
JOHN DOE A,

Plaintiffs,
V.

Case No. 16-2227
UNITED STATESOF AMERICA,
ROBERT MCDONALD, and
MARK WISNER, P.A.

Defendants.
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MEMORANDUM AND ORDER

Plaintiffs Christopher AnasatiAnasazi”) and John Doe A (“D&J) bring this case against
defendants United States of Aneaj Robert McDonald (Secretanfthe Department of Veterans
Affairs), and Mark Wisner, pursuant to the Fedldi@t Claims Act (“FTCA), 28 U.S.C. 88 1346(b),
2671 and 38 U.S.C. § 7316(a), (f), alleging \asner conducted an improper and/or unnecessary
physical examination on Doe and elicited unnecegzavgte information from and made offensive
comments to both plaintiffs. Plaintiffs claim thie court has supplemehjarisdiction over their
state claims under 28 U.S.C. § 1367(a). This mattesfsre the court on deidants United States off
America and McDonald’s Amended Maon to Dismiss. (Doc. 40.) Dendants argue that plaintiffs’
Second Amended Complaint should be dismissedafiir bf subject matter jurisdiction and becausg
fails to state a claim under Federal Rules of Civildedure 12(b)(1) and (6). For the reasons set fq
below, the court grants defendants’ motion in pad denies it in part. Plaintiffs do not oppose
defendants’ request to dismiss Dnald (Doc. 41, at 1 n.1) andaptitiffs’ claims against him are

dismissed.
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l. Factual Background

Doe is a disabled veteran who sought medical care and treatment at the Dwight D. Eisenhower

VA Medical Center (“VA”) located in Leavenwth, Kansas. Anasazi—Doe’s friend and/or

caregiver—accompanied Doe to his appointnoenMay 15, 2014. The VA assigned Wisner as Dde’s

primary care physician. Wisner was a physician’sséasi (“PA”) for the VA, but represented himse

to the public as a medical doctor.

In Count I, plaintiffs clainthat Wisner practiced and poebed medicine, including the

performance of physical examinations, under the dapervision of a VA physician. Plaintiffs allege

that Wisner conducted an inappropriate physeamination of Doe, made improper sexual
comments, and elicited unnecaggaersonal information.
Doe claims that Wisner was negligent whervindated the standarof care by conducting

improper and/or unnecessary examinations of mggea and by failing to wear gloves during thess

f

examinations. Doe claims that Wisner faileddoagnize his own impairment and refer him to another

practitioner. Anasazi alleges that Wisnexusdly harassed him during Doe’s appointment. And
plaintiffs claim that Wisner’s negligent aascurred during business hours at the VA hospital and
were reasonably incidental to his employment—mgkiefendant vicariouslydble for his acts.
Plaintiffs state that Wisner admitted to violating the Physician Assistant Licensure Act
(“PALA"), Kan. Stat. Ann. 8 65-28a01, by making inappriate sexual comments to his patients, n
meeting the appropriate standarccafe, failing to keep accuratgitten medical records, performing
unnecessary testicular and genital exams and other unnecessary contact of his patients for no

medical purpose, and oveedicated patients.

egitime




Plaintiffs bring claims of negligent supenas, retention, and hiringgainst defendant in
Count Il. Plaintiffs allege thatefendant—via the VA—violated ittuty to exercise reasonable care
when it employed, supervised, and retained Wisiidey state that defendant knew or should have

known that Wisner was unable to provide competent medical care to Doe and that Wisner victir

and was dangerous to other patierfdaintiffs also claim that dendant possessed reason to believe

that employment of Wisner would rdsin undue risk of harm to plaifit and other patients. Plaintiff
allege that defendant had knowledge of Wisngrisr misconduct, impairment, and propensities to
provide improper medical care andlate patient boundaries, but failextake appropriate action to

correct his misconduct.

Plaintiffs claim that Wisner ltebeen convicted of a sex-related crime that could have beer
discovered by the VA had it approprigtevestigated Wisner’s record?laintiffs list incidents where
Wisner was reported for misconduct and mispresomptif medications. Plaintiffs also claim that
defendant failed to monitor Wisner’s clinical activitiesensure that they were within the authorized
scope of practice and medically appropriateeggiired by VHA Directive 1063 and/or PALA.
Plaintiffs allege that defelant failed to perform acns required by VHA Handbook 1100.19; and
VHA Directive 2012-030.

Plaintiffs also claim negligent infliction of estional distress, outragbattery, and invasion of
privacy — intrusion upon seclios against all defendants.

. Legal Standards

A. Rule 12(b)(2)

Dismissal pursuant to Federal Rule of Civil &dure 12(b)(1) is appropriate when the court
lacks subject matter jurisdiction over a claim. Ri#fiolaims that subject matter jurisdiction exists

and has the burden of establishingRbrt City Props. v. Union Pac. R.R. C618 F.3d 1186, 1189
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(10th Cir. 2008). Because federal courtsamarts of limited jurisgttion, there is a strong

presumption againstderal jurisdiction.Sobel v. United State§71 F. Supp. 2d 1222, 1226 (D. Kan.

2008).

Motions to dismiss for lack of subject matter galiction generally take one of two forms: (1)
facial attack on the sufficiency dfe complaint’s jurisdictional alig@tions; or (2) a challenge to the
actual facts upon which subject ttea jurisdiction is basedHolt v. United Statest6 F.3d 1000,
1002-03 (10th Cir. 1995). For a facial challenge cthat accepts the plaifits factual allegations
regarding jurisdiction as trudd. at 1002. But for a factual attadkge court does not presume that th
plaintiff's allegations are trueld. at 1003. Rather, “[a] court hasdei discretion to allow affidavits,
other documents, and a limited esdiary hearing to redee disputed jurisdictional facts under Rule
12(b)(1). In such instances, aucts reference to evidence outside the pleadings does not conver
motion to a Rule 56 motion.Td.

B. Rule 12(b)(6)

To the extent this court has subject mgtiesdiction, the court mat determine whether
plaintiff's action is subject to dismissal becaiidails to state a claimpon which relief could be
granted. The court grants a motion to dismiss ukrdderal Rule of CivProcedure 12(b)(6) only
when the factual allegations fail to “state aiwl to relief that is @usible on its face.Bell Atl. Corp.
v. Twombly550 U.S. 544, 570 (2007). Although the facaligations need not be detailed, the
claims must set forth entitlement to relief “thrbugore than labels, conclusions and a formulaic
recitation of the elements of a cause of actidn.te Motor Fuel Temperature Sales Practices Ljtig.
534 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The allegatirss contain factsufficient to state a
claim that is plausible—not merely conceivabld. “All well-pleaded facts, as distinguished from

conclusory allegations, muke taken as true.Swanson v. Bixlef750 F.2d 810, 813 (10th Cir. 1984

e

t the




see also Ashcroft v. Ighd56 U.S. 662, 681 (2009). The court damss any reasonable inferences
from these facts in favor of the plaintiff:al v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).
IIl.  Discussion

Under the FTCA, the United States has waivedavereign immunity for injuries caused by
the “negligent or wrongful act or omission” ofederal government employee while that employee
“acting within the scope of his office or employmemtder circumstances whehee United States, if
private person, would be liable to the claimant in ed@oce with the law of the place where the act
omission occurred.” 28 U.S.C. § 1346(b). Ati@atunder the FTCA is the exclusive remedy for a
plaintiff claiming personal injuriearising out of the negligecbnduct of a federal employee, 28
U.S.C. § 2679(b)(1), and federaurts have exclusive jurisdioti over such actions, 28 U.S.C. §
1346(b)(1).

A. Count |

1. Scope of Employment

Defendant characterizes Wisner’s condagtsexual misconduct.” Applying this
characterization, defendant arguest titne court lacks jurisdiction because Wisner’s conduct was 1
within the scope of his employment. Sexudtdry and/or inappropria touching and sexual
harassment are not within the dutieatth PA is hired to perform, fimdant argues, and did not furth
the VA’s business.

Under the FTCA, the United States is liabtdy for tortious acts committed by employees
“acting within the scope of [thdipffice or employment.” 28 U.S.C. § 1346(b)(1). “Scope of
employment” is determined by the lawtbe place where the accident occurrédwler v. United
States647 F.3d 1232, 1237 (10th Cir. 2014¢e als®8 U.S.C. § 1346(b)(1). In Kansas, an

employee acts within the scopelhi$ employment when (1) he penns services for which he has
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been employed, or (2) he does anythingarably incidental to his employmen®’Shea v. Welch
350 F.3d 1101, 1103 (10th Cir. 2003) (citidgttern Instructions Kansas 3d 107.96tliams v. Cmty.
Drive-In Theater, Ing.520 P.2d 1296, 1301-02 (Kan. 1974)). Tl ienot whether the employer
expressly authorized or forbid the condulet. Instead, the court aslkhether the employer should
have fairly foreseen the conduct from the natifrhe employment and the duties relating tddt,
see also Commerce Bank of St. Joseph, N.A. v, 8&#d>.2d 996, 999 (Kan. 1992).

Plaintiffs claim that scope of employment is a factual determination. Generally, this is cg
but the court may resolve this question as a mattleww when only one reasonable conclusion can
drawn from the evidenceSee Wayman v. Accor N. Am., Jit51 P.3d 640, 646 (Kan. Ct. App. 201]
(citing O’Shea 350 F.3d 1101).

a. Slight Deviation Analysis

Plaintiffs claim that Wisner’s conduct was witlihe scope of his employment because it wa
“slight deviation” from his duties. I®’'Shea v. Welchthe Tenth Circuit reewed the Kansas jury
instruction on scope of employment, and determthatlit is compatible with the slight deviation
analysis.O’'Shea 350 F.3d at 1106. “Applicatioof the slight deviation alysis allows for more
flexibility and accuracy in the appation of the law to each factestario. The Kansas pattern jury
instruction[] . . . does not express a bright-line ruleibstead illustrates a type of slight deviation ru
which requires a determination of what is readuy incidental to employment and what conduct
should have been fairly foreseend.

Under the slight deviation analysis, an eoygle could pursue dual pugmventures without
the conduct amounting to an entire déy@ from the scopef employment.ld. at 1107. “An
employee does not cease to be aatitin the course of his employent because of an incidental

personal act, or by slight flections for a personal or private posse, if his main purpose is still to
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carry on the business of his employer. Suchat®ns which do not amount to a turning aside

completely from the employer’s business, so as tmdensistent with its psuit, are often reasonably

expected and the employer’s agsmay be fairly assumed.id.

The court reviews the followinfactors to determine whether an employee has engaged in
slight or substantial deviation: (1) the emmess intent; (2) the nature, time, and place of the
deviation; (3) the time consumedtime deviation; (4) the work for which the employee was hired,;
the incidental acts reasonably expected by thel@rar; and (6) the freedom allowed the employee
performing his job reponsibilities.|d. at 1108 (citing~elix v. Asaji 192 Cal. App. 3d 926, 237 Cal.
Rptr. 718, 722 (1987)).

b. Wisner’s Conduct with Respect to Doe

Doe claims that Wisner’s tortious conduct vaas far removed in time, distance, or purpose
from his normal duties and thus, incidental to his eyplent at the VA. In Isiadministrative claim,
Doe states that Wisner began the appointméhtavstandard introduction and obtained a verbal
history from Doe. Wisner outlined a treatmentpldhen Wisner elicited personal information abo
Doe’s sex life, plaintiffs’ riationship, and made inappropriate sexual comments.

Doe alleged that Wisner used his stethosd¢opisten to his heart and lungs, and then
instructed Doe to lower his shisrand under-garments. AccorditogDoe, Wisner began a physical
examination of his genitals without gloves,iathwas inappropriately performed and lasted
approximately a minute. Doe claimed thatsWér made inappropriate comments during this
examination.

Doe references several of Wisner’'s admissions in his complaint. Wisner admitted to ma

inappropriate sexual comments tg patients. Wisner also admitted that he performed unnecessg
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testicular and genital examinations and unnecessartact of his patients for no legitimate medical
purpose.
At this stage, Doe has presented a plaasielgligence claim that is supported by facts

consistent with the allegations in the complaMfisner combined his own personal interest with th

117

VA’s business interests—obtainingpatient history, developing aetitment plan, and listening to
Doe’s heart and lungs. Arguably, $der was furthering the VA'’s intests in treating and examining
Doe, even though he slightly deviated to his owrspeal agenda. Some Wfisner’s duties included
performing physical examinatios patients. There is no dispuhat performing improper or
excessive examinations without gloves—to the exteatt\Wisner gained pgonal satisfaction from
these examinations—was a deviation from his duti4. it is plausible that ik deviation was not an
entire departure from the scopeWifsner’'s employment and was within the parameters of the dutigs
he was hired to perform. At this time, the caamnot resolve this questias a matter of law. The
improper examination occurred during Doe’s appoiminrehen he sought medical treatment from the
VA. And Doe does not allege that the examinatiocsurred after businessurs or outside of the
VA'’s building.

Moreover, full physical examinations (includingaemination of the VA patients’ genitalia) ar¢

1%

not necessarily unexpected. The failure to wgawes during a physical examination might be
improper, but this conduct in general is not uagaeable or unexpectedaoPA hired to treat VA
patents. Likewise, obtaining personal inforroatfrom a patient for diagnosis and treatment is
expected and often necessarydtfective treatmentWhile Wisner’s conduct may have been
unprofessional or forbiddethat is not the testSee O’Shea350 F.3d at 1103.

C. Wisner's Conduct with Respect to Anasazi




Anasazi is Doe’s friend and/or caregiver. isl@ot a patient of the VA and was not persona
seeking treatment from Wisnertae May 2014 appointment.

Anasazi claims that Wisner asked him if hesvMoe’s sex partner and also if he would expo
his penis so Wisner could see who the biggerd” was. (Doc. 36, at 4.)

Wisner’s inquiry and sexual comments werematle in the context of Anasazi’'s own medig
care, but instead while Wisner was treating Doe. Hvére court uses Anasazi’s role as caregiver
a nexus to determine that Wisner had a legienma¢dical purpose to interact with Anasazi during
Doe’s examination, Wisner's comments amount to sexual harassment.

The court finds that Wisner’s inquiries aseikual comments made to Anasazi served no
legitimate medical basis and did not further the VA'’s business.ngskpatient’s friend or caregiver
directly—as opposed to the patient—if he is thegod's sex partner and to expose himself is not
foreseeable nor within the duties a BAypically hired to performWisner was not acting within his
scope of employment and defendant cannot beiwicsly liable for his acts against Anasazi.
Therefore, the court lacks juristin over Anasazi’s claims againstfeedant in Counts I, 1ll, IV, and
VI

d. VA Immunity Statute for Intentional Torts

Defendant argues that 28 U.S82680(h) bars Doe’s claims because the FTCA does not 3
to claims arising out of a battery. The FTCAempts from the waiver of sovereign immunity “[a]ny
claim arising out of assault, batgefalse imprisonment, false arrestalicious prosecution, abuse of
process, libel, slander, misrepret#ion, deceit, or intéerence with contragights.” 28 U.S.C. §
2680(h). Under the FTCA’s general provisions, thé&t¢hStates remains immune for claims arisin

out of these enumerated intentional toi$ge id.
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Another exception may apply the instant case, however: the WAmunity Statute. This law

allows for a remedy against the United States utiadeFTCA for damages arising from the provisio

]

of medical services by healtlare employees of the VA und# U.S.C. 8 7316(a)(1), (fingram v.

Faruque 728 F.3d 1239, 1245-46 (10th Cir. 2013) (citationtiaa) (“‘[Section] 2680(h) does not bg

-

application of the FTCA to [intgional] tort claims arising out dhe conduct of VA medical personngl

within the scope of 38 U.S.C. § 7316(f).”). Defentlargues again thatithexception does not apply

174

because (1) Wisner was not actinghiwn the scope of his employmenhen he sexually battered Do¢
(2) Wisner’s unnecessary or improper touching m@tselated or incidental to Doe’s medical
treatment; and (3) Doe characterized theduct as sexual assaults or harassment.

For the reasons previously set forth, defendartgsiments fail at this stage of the litigation.
Doe has presented a plausible claiat the VA Immunity Statute applies.

B. Count |1

The court resolves questionsliability under the FTCA in accoahce with the law of the state
where the alleged tortious activity took pladeanklin v. United State®992 F.2d 1492, 1495 (10th
Cir. 1993). Kansas recognizes thagligent hiring and retention or supervision are separate and
distinct torts from respondeat superidiller v. Dillard’s Inc., 47 F. Supp. 2d 1294, 1299 (D. Kan.

1999) (citingMarquis v. State Farm Fire & Cas. G&61 P.2d 1213, 1223 (Kan. 1998)). Liability fq

-

negligent hiring, retentionna/or supervision is nqiredicated on a theory wicarious liability, but
instead, liability runs directly frorthe employer to the person injureBeam v. Concord Hosp., Inc.
873 F. Supp. 491, 503 (D. Kan. 1994).

“Negligent supervision includetot only the duty to supervidrit also includes the duty to

control persons with whom the defendant hapexial relationship including the defendant’s

-10-




employees or persons with dangerous propensitiarquis 961 P.2d at 1223. To subject an

employer to liability on a néigient supervision claim,
plaintiff must show “some causal relatibis between the dangerous propensity or
quality of the employee, of which the ployer has or should have knowledge, and the
injuries suffered by the third person; thepoyer must, by virtue of knowledge of [its]
employee’s particular quality or propensityybaeason to believeahan undue risk of
harm exists to others as a result of thetmued employment dhat employee; and the
harm which results must be within the rigleated by the known propensity . . . ."

Kan. State Bank & Trust Co. 8pecialized Transp., Servs., 819 P.2d 587, 596 (Kan. 1991)

(quotingHollinger v. Stormont Hosp. & Training Sch. for Nursg&g8 P.2d 1121 (Kan. Ct. App.

1978)).

Kansas recognizes a cause of@ctor negligent hiring, which is parate and distinct from th

tort of negligent supervisiorL.owe v. Surpas Res. Cor@53 F. Supp. 2d 1209, 1245 (D. Kan. 2003).

“The employer is negligent in g or retaining such an emples when the employer knew or shoy
have known of the employee’s incompetence or unfitndss.(quotingPrugue v. Monley28 P.3d
1046, 1049 (Kan. Ct. App. 2001)).

Plaintiffs allege that th#A knew or should have known thelisner was dangerous and
further that he had a propensitydommit inappropriate acts agaipiintiffs and other VA patients.
Wisner was an employee of the VA and the VA wesponsible for supervising him. Defendant,
however, argues that the discretionary function etxae@pplies to bar theoart’s jurisdiction over
plaintiffs’ negligent supervisioand hiring and retention claims.

1 Law: The Discretionary Function Exception

The discretionary function exception limits th€CA’s waiver of sovereign immunity when
the governmental conduct at issue involaaslement of judgment or choic8ee28 U.S.C. §
2680(a);Franklin Sav. Corp. v. United Stafets80 F.3d 1124, 1130 (10th Cir. 1999). “[T]he

discretionary function exception witlot apply when a federal statutegulation, or policy specificallyj
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prescribes a course of actifor an employee to follow.Franklin Sav. Corp 180 F.3d at 1130
(quotingBerkovitz v. United State486 U.S. 531, 536 (1988)). Ifdlemployee has no rightful optior]
but to adhere to the directiviien sovereign immunity is waiveohd the court has jurisdiction to

consider the casdd.

If a jurisdictional question is intevined with the merits of the case, the court converts a Ry
12(b)(1) motion to one under Rule 12(b)(6) or Rule Sée Franklin Sav. Corpl80 F.3d at 1129-30.
Whether the discretionary functionaeption applies isuch a questionld.

To avoid dismissal under Rule 12(b)(6), pldfistmust allege facts that place their FTCA
claims facially outside the sttretionary function exceptiorid. at 1130. The court performs a two-
pronged analysis in determining whether defnt’'s conduct falls ithin the exceptionld. First, the
court decides whether the govermta conduct “is a matter @hoice for the acting employee,”
because without an element of judgmenttosice, conduct cannot be discretionald. Specifically,
the court considers if e is a federal statute, regulationpolicy “sufficiertly specific [and
mandatory] to remove decision[-Jmaking underfjifm the discretionary function exceptiorElder
v. United States312 F.3d 1172, 1177 (10th Cir. 2002¢g also Franklin Sav. Cord80 F.3d at 1131
Second, if the conduct does invojuelgment or choice, thcourt determines “whether that judgment
is of the kind that the discretionamyriction exception was designed to shielBranklin Sav. Corp.

180 F.3d at 1130Congress’s intent in maintaining governnanmmunity for discretionary function

UJ

was to “prevent judicial ‘second-guessing’ ajildative and administtae decisions grounded in
social, economic, and political policy trgh the medium of an action in tortd. (quotingBerkovitz
486 U.S.at 536-37).

2. Application: The Discretionary Function Exception

-12-
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Plaintiffs allege that VA superass failed to monitor Wisner’s clical activities to ensure tha
they were within his authorized scopepoéctice and medically appropriate under both VHA
Directives 1063 and 2012-030; and/or PALA, Kan. SAain. 8 65-28a01. They also claim that the
VA failed to adequately superésand control Wisner, given tkeown propensities toward harming
VA patients. Plaintiffs furtheallege that the VA failed to perform the credentialing requirements
applicable to PAs under VHA Handbook 1100.19.

To overcome the discretionary function exceptia plaintiff must show that the federal
employee’s discretion was limited byealeralstatute, regulation, or policySydnes v. United States
523 F.3d 1179, 1184 (10th Cir. 2008) (emphasis addEak.court will not consider the state of
Kansas PALA.

a. NegligenSupervision

VHA Directive 1063 mandates specific supervisacyions by Wisner’s supervising physicial
At a minimum, VHA Directive 1063 required Wisnesapervising physician to be in weekly contag
to discuss clinical management issues and refimwrandomly selected patieencounter notes each
guarter. Plaintiffs allegthat this was not done. At this stagf the litigation, Doe has sufficiently
placed his negligent supervision claim outsidedrscretionary function exception. Conversely, VH
Directive 1063 does not mandate adfic review or method of supasion for a PA’s encounter with
a patient’s friend and/or caregiveYHA Directive 1063 defines a PA & credentialed health care
professional who provides patient centered medicaltoamssigned patients as a member of a heal
care team.” (Doc. 41-1, at 6Anasazi was not an assigned patigintVisner, and VHA Directive
1063 does not independently apply to Anasazi. cthet retains jurisdiatin over Doe’s negligent
supervision claim, but Anasaziclaim is dismissed.

b. Negligent Hiring and Retention

-13-
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Plaintiffs also allege that tendant failed to adequately irsteyate Wisner’s background and
was negligent in hiring and retaining Wisner as a Bfecifically, plaintiffs allege that the VA failed
to perform specific actions requiregt VHA Handbook 1100.19 and VHA Directive 2012-030, whig
apply to the “credentialig” of health care professionals, including PABoth polices outline certain
actions to be taken as part oéttredentialing process, which is aefil as “the systematic process o
screening and evaluating qualificaticarsd other credentials . . . SeeVHA Handbook 1100.19 88 1
2(d). For example, “[p]roper screening through the [National Practitioner Data Bank-Health Inte
and Protection Data Bank (“NPDB-HIPDP”)] is rempd for applicants” and the information receive
should be “considered together wadther relevant datia evaluating a practitner’s credentials.’ld.

8 13(I)(2). If the screening “shows adverse acbo malpractice reportan evaluation of the

circumstances and documentation” is required and must follow certain guidelines outlined in the

handbook.ld. 8 13(1)(6). The provisions iIWHA Handbook 1100.19 and VHA Directive 2012-30
identified by plaintiff, however, do not mandatsgeecific hiring or employm# retention decision.
The policies require VA personnel to complete cerspiecific and mandatory actions, but ultimately
leave the hiring or employmentteation decisions to the distian of VA personnel based on their
review and evaluation of the informatioallected during the credentialing process.

VHA Directive 2012-30 and VHA Handbook 1100.19 wesgued on October 11 and 15, 20
respectively. In plaintiffs’ complaint, theyledje that in 2011, a VA pant reported Wisner’s
inappropriate conduct to a VA Mawil Center case manager. Wisner was employed by the VA pi
to these policies’ enactments; thus, the requiresnamtained within were not mandated on the VA

the time it hired Wisner. Plaintiffs do not provide tourt with a specific federal policy applicable

! The VHA Handbook 1100.19 and VHA Directive 2012-30 also apply to the “privileging” of health care professiona
(clinical privileging is “the process by which a practitioneensed for independent practice. , is permitted by law an
the facility to practice independently . . .."). VHAhtibook 1100.19 § 2(e). However, only the credentialing
requirements apply to PAsd. § 3(a).

-14-
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the time the VA hired Wisner, and therefore lfaled to meet their burden to overcome the
discretionary function exceptiorSee Sydne$23 F.3d at 1184.

On the other hand, both VHA Diréa¢ 2012-30 and VHA Handbook 1100.19 require
credentialing and verification wittespect to reappointment of a PAoth of which relate to the VA’
retention of Wisner after @aber 2012.

Although neither party has brieféloe issue, there is dividedrcuit precedent as to whether
plaintiffs can “avoid the discti®nary-function bar by alleging that” defendant breached certain
specific duties, even thoughetliltimate decisions “were themselves discretionaBeé Franklin Sav,
Corp., 180 F.3d at 1132 n.11 (citing divitiprecedent from other cirigsi on this issue generally,
under which some courts barred such claims absg|uvhile other courts barred the claim, but
foresaw exceptions, and oneuct allowed such a claimyge also Johnson v. United Sta@49 F.2d
332, 339-40 (10th Cir. 1991) (rejectiptpintiff's argument that certaiallegedly non-discretionary
tasks of gathering and mwmnunicating information about an accident should be separated from thg
discretionary decision by the National Park Service of how to conduct the rescue of an injured
mountain climber, as the formesks were “inextricably tied” tthe latter discretionary decision,
leaving “[nJo meaningful way . .to consider the nature of [th@ermer non-discretionary] acts apart
from the total rescue decision”). Fmanklin Savings Corpthe Tenth Circuit acknowledged the issu

but expressed no opinion on the legal viability aftsa claim because the plaintiffs’ “complaint did
not attribute any harm to the breach of a spenifindate to draft memoranda, as opposed to a fail
to perform the discretionary function of weighing optionkl” at 1132 n.11, 1133. Here, plaintiffs
allege that had defendant followed the
specific, non-discretionary regaments [in VHA Handbook 1100.19 and VHA
Directive 2012-30], [it] woul have discovered Wisner's sex-related criminal

conviction. As a result, the VA. . negligently retained [Wier] each time it failed to
properly evaluate him prior to reappointments.

-15-
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(Doc. 41, at 24 (citation omitted).)

The court finds the analysis dJohnsorpersuasive. While the VA policies mandate an
investigation, documentation, and rewi of the circumstances, the \&ill retains discretion to (1)
continue employment with no chand®) restrict clinical privilegespr (3) deny reappointment and/o
terminate. See, e.g.VHA Handbook 1100.19 8§ 13k(4), m(4)(e), andAlthough plaintiffs’ retention
claims are tied to specific, non-discretionary regmients of evaluating the circumstances, the VA'Y
ultimate decision with respect to retainimigterminating Wisner was discretionary.

Even though plaintiffs fail unddderkovitz’sfirst prong, he may still overcome the
discretionary function exception by demonstratirgt the nature of the actions taken does not
implicate public policy concerns, ori®t susceptible to policy analysiSee Sydne$23 F.3d at
1185. With respect tthe second prong @erkovitz the court considemshether the judgment
exercised by the government official is of #ied that the discretionary function exception was
designed to shield. 486 U.S at 53Becisions regarding employment and termination are precisel
types of administrative actions the discretioy function exception seeks to shiefsydnes523 F.3d
at 1185-86 (“[E]Jmployment and termirat decisions are, as a clags kind of matters requiring
consideration of a wide range of policy factangjuding ‘budgetary consints, public perception,
economic conditions, individual backgrounds, office diitg, experience, and employer intuition.™)
(citation omitted).

The court is mindful that plaintiffs’ retention issis a close call, but the case law is clear: th
court applies an objective tes$ee Franklin Sav. Corpl80 F.3d at 1141 (“The inquiry necessary tq
decide whether this case involveegligent, good-faith conservati’ or ‘intentional, bad-faith
liquidation’ would entail the type giidicial second-guessing which led GaubertCourt to hold that

courts need not consideffioials’ actual decisionmakig in FTCA cases.”) (quotingnited States v.
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Gaubert 499 U.S. 315, 325 (1991)). The purpose of tkerdtionary function eseption to the wavier
of sovereign immunity is to dismiss a FTCA claatithe earliest possibleagfe of the litigation and
spare the government fromsdbvery and trial expens&ee generally Franklin Sav. Cord80 F.3d
at 1138 (comparing FTCA claims to qualifiedmunity claims). Under the guidanceBérkovitzand
Franklin Sav. Corp.the discretionary function exception t@ tivaiver of sovereign immunity applieq
to plaintiffs’ negligent hiring and retention claimpsesented in Count Il. Bhcourt lacks jurisdiction
over this portion of Count II.

C. Count |11

Doe brings a claim of negligent infliction of etional distress against defendant. Doe alled
that Wisner’s examination was committed with reckless disregard for Doe. He also alleges that
Wisner’s conduct was extreme and outrageous #saw/éhe direct and proximate cause of Doe’s
foreseeable mental distress. Doe’s injuriesuidel past, present, and future shame, humiliation,
medically significant emotional distress, lost enjoynwdnife, lost sleep, andrger. Doe alleges that]
his mental distress was extreme, severe, medicatyndsable, and significant such that no reason
person should be expected to endure it.

Defendant claims that Doe has failed to shayualifying physical injuryto support a claim fol
negligent infliction of emotionalistress under Kansas law.

“In Kansas, the elements of a claim for negtiginfliction of emotbnal distress include a
qualifying physical injury.” Majors v. Hillebrand 349 P.3d 1283, 1285 (Kan. Ct. App. 2015).
However, the “physical injury rule is inapplicabidere the injurious conduis willful or wanton, or
the defendant acts with intent to injurdd. (citing Hoard v. Shawnee Mission Med. Cent2 P.2d

1214, 1219-20 (Kan. 1983)).
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Doe acknowledges that he must show a qualifpimgsical injury, but responds that he plead
that Wisner’s conduct was willful and wanton—spefly, Wisner acted with reckless disregard fo
Doe. If Doe’s theory is to be accepted, it is clear how the negligenceatin would be anything but
a reiteration of Doe’s outrage claim, which assertslitg on the basis of Winer’s reckless disregard
of Doe’s well-being.

Generally, negligence has no applicatto willful or wanton wrongsAnspach v. Tomkins

Indus., Inc, 817 F. Supp. 1499, 1509 (D. Kan. 1993) (cifdwyvman v. Doherty686 P.2d 112, 114

(Kan. 1984). “Wanton conduct is digguished from a mere lack of daare by the fact that the actor

realized the imminence of injury tthers from his acts and refrathom taking steps to prevent thg

injury. This reckless disregard or complete indéfece rises substantially beyond mere negligence.

Bowman 686 P.2d at 118.

Doe does not take the positioratidefendant is liable for simple negligent infliction of
emotional distress (arising out of conduct that was not wanton). To the extent Doe’s negligencs
are not based upon Wisner’s inienal or wanton conduct, in the absence of contemporaneous
resultant physical injury, hisegligent infliction of emotioralistress claim cannot stan&ee Patton
v. Entercom Kansas City, L.L.QNo. 13-2186-DDC-JPO, 2014 WL 253 at *10-12 (D. Kan. Jun{
6, 2014) (rejecting plaintiff's negligent supervisioaioh where plaintiff alleged she felt upset, shak
embarrassed, humiliated, and insulted, and that she experienced sleeplessness, anxiety, short
breath, and feeling more emmtial and irritable) (citinggchweizer-Reschke v. Avent, |i83.4 F. Supp.
1187, 1196-97 (D. Kan. 1995) (rejecting plaintiff's claim fiegligent inflictionof emotional distress
where plaintiff alleged she suffet@omiting, diarrhea, anxiety, shoetss of breath, rapid heartbeat,

and tightness of breath). The court therefdismisses Doe’s claim in Count 111
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D. Count IV

In Kansas, the court determines two threshadghirements for the tort of outrage: “(1) wheth
the defendant’s conduct may reaably be regarded as so extreme and outrageous as to permit
recovery; and (2) whether the etiomal distress suffered by the plaintiff was of such extreme degn
the law must intervene because the distress inflwtsiso severe that no reasonable person shoul
expected to endure it.Smith v. Welch967 P.2d 727, 733 (Kan. 1998). Doe must show: (1) the
conduct of Wisner was intentionad in reckless disregard of Do@) the conduct was extreme and
outrageous; (3) there was a causalnaxtion between the Wisner’s coatland Doe’s mental distres

and (4) Doe’s mental distress was extreme and selere.

Defendant argues that Doe’s claims are stanblaitdrplate allegations amalso that Doe nevef

claimed his mental distress waddating. But Doe claims that Wisner's conduct was extreme ar
outrageous. He alleges that Wisner acte@akless disregard of Doe’s well-being resulting in
medically significant, extreme, and severe emotidisifess. In his invasion of privacy claim, Doe
states that as a result of Wisner’s conducsuféered long-lasting, medically significant emotional
distress that required medidetatment. Plaintiff also claintkat “Wisner’s conduct was extreme an
outrageous by any reasonable standard . . Jitammunity of America, and goes beyond the boul
of decency[,] so as to be regarded as atrociousiti@dy intolerable in civilzed society.” (Doc. 36, a
15.) Itis plausible from the @adings alone that Dadbtained medical treatment for the emotional
distress he suffered as a result of Wisner’s recklesduct. At this stage, the court assumes that tf
pleadings are true and makes all inference in fav@rogf. Doe’s claim of ouhge is plausible.

E. Count V

Under Kansas law, a medical examinatiomhef body of a person istachnical invasion of

privacy, battery, or trespass, regardless of galteunless the person or some authorized person
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consents to itSmith 967 P.2d at 732. “Ordinarily, as applieda surgical operain, the distinction
‘between an unauthorized operation amounting toudtssad battery on the ori&nd, and negligence
such as would constitute tpeactice on the other, is that the fams intentional while the latter is
unintentional.” 1d. (quotingHershey v. Peak@23 P. 1113, 1114 (Kan. 1924)). In Kansas, assau
battery, and sexual battery are intentional civil igarand are also separatal distinct statutory
crimes. Id.

Doe sufficiently alleges that Wisner performed a technical invasion of privacy, or a battel
when he conducted an improper and unnecegsamination that was beyond the scope of any
legitimate medical purpose. Bdlid not knowingly consent to such an examination.

As addressed above, Doe presenpdausible claim that Wisneras acting within the scope of
his employment at the May 2014 appointment, and thet bas jurisdiction over Ds battery claim.

F. Count VI

Kansas recognizes an invasion of privalaim based upon a defemds intrusion upon
seclusion.Lowe v. Surpas Res. Cor@53 F. Supp. 2d 1209, 1236—-37 (D. Kan. 2003) (ciMogre v.
R.Z. Sims Chevrolet—Subaru, IN€38 P.2d 852, 856 (Kan. 1987)) “[plaintiff must establish the
existence of two conditions: ‘First, something in tiaure of an intentionahterference in the solitud
or seclusion of a person’s physicalrge or prying into his private afii@ or concerns, and second, th
the intrusion would be highly offeive to a reasonable personld. at 1237 (quotingloore, 738 P.2d

at 857. To be liable, the defendamiist place himself physically, or by means of his senses, withi

plaintiff's zone of privacy.Ali v. Douglas Cable Commc’n829 F. Supp. 1362, 1382 (D. Kan. 1996).

“Consequently, it is both the manrddrintrusion as well as the natuséthe information acquired that]

must rise to the level of being hightyfensive to a reasonable persoid:
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Doe claims that Wisner intentionally interfer@ith his seclusion when “he pried into [his]
personal affairs and concerns by asking [him quedtadrsut [his] personalfie, sexual activities],]
and genitalia during [the] medicakamination . . ..” (Doc. 36, at 16.) Doe argues that Wisner’'s
conduct was intrusive such thatesmsonable person would be offendedt Doe also maintains that
Wisner’s offensive inquiries served the VA's irdst because the questioning could have obtained
medically relevant information.

Doe’s position on his claim of invasion of priyais inconsistent with his allegations that

Wisner was acting within the scope of his employméd.previously stated, is reasonable to expec¢

that an initial appointment with physician to determine a tre&mt plan would include questions
about the patient’s personal life and a full physeamination. Doe is correct in that a VA patient
would have a heightened inter@sprivacy concerning his medicatatment and sexual information
however, the fact that Wisner asked Doe about kidifeels not unreasonable. Doe does not allegg
that Wisner publicized Doe’s personal inforroati If Wisner’s inquiries were offensive and
unreasonable, then he would not have been aciihinvthe scope of his goloyment—a position that
plaintiff opposes.See generallp’Shea 350 F.3d at 1107 (a slight deviation does not amount to
turning aside completely from the employer’s businesss to be inconsistent with its pursuit, and
often reasonably expected). The court finds that ®ww/asion of privacy claim is not plausible.
V.  Conclusion

The court has jurisdiction to review Doe’s claifos negligence, battery, and outrage agains
defendant under vicarious liabylit Doe has adequately allegedtthVisner was acting within the
scope of his employment and Doelaims are plausible. But theurt finds that Doe’s claims for
negligent infliction of emtional distress and invasion of privaane not plausible under Kansas law.

The court also has jurisdiction to review Doeégligent supervision alm against defendant.

-21-

—

is




However, the discretionary function exception jpudes the court’s jurisdtion to review Doe’s
negligent hiring and retention claim.

The court lacks jurisdiction to review Anasazlaims against defendant because Wisner w
not acting within the scope of his employment dgrinis inquiry directed ténasazi. Additionally,
the discretionary function exceptipnecludes the court’s jurisdictido review Anasazi's negligent
hiring and retentionrad supervision claims.

IT ISTHEREFORE ORDERED that defendant’'s amended motion to dismiss (Doc. 40) i
denied as to Counts I, IV, and V.

IT ISFURTHER ORDERED that defendant’s motion toginiss is granted as to Doe’s
negligent hiring and retention claim, but the caatains jurisdiction over Das negligent supervision
claim against defendant in Count Defendant’s motion to dismissasso granted as to Counts 11l ar
VI.

IT ISFURTHER ORDERED that defendant’s motion to dismiss is granted as to all of
Anasazi’'s claims against the United States.

IT ISFURTHER ORDERED that defendant Robert McDonakldismissed as a defendant
this case.

Dated this 23rd day of May, 2017, at Kansas City, Kansas.

g/ CarlosMurguia

CARLOSMURGUIA
United States District Judge
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