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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA,

Plaintiff,

V.
CaseNo. 16-2380-DDC-JPO
TEXTRON AVIATION, INC. f/k/a/
HAWKER BEECHCRAFT GLOBAL
CUSTOMER SUPPORT, LLC and
HAWKER BEECHCRAFT SERVICES,
INC.,

Defendant.

MEMORANDUM AND ORDER

Plaintiff brings this action to recover dages that its aircraft sustained during a hail
storm. Plaintiff contends that defendant neglityecaused that damage when it left the aircraft
on a runway (instead of placimgnside a hangar) dung the hail storm. Both parties have
moved for summary judgmenBlaintiff's Motion for Summardudgment (Doc. 105) asserts
that its delivery of the aircrato defendant for maintenanaad repairs created a bailment
relationship that imposed a duty defendant to safeguard the aiftraPlaintiff asserts that the
summary judgment facts establibiat defendant breached tlgatty and negligntly caused the
aircraft to sustain damages amounting to $501,#08intiff thus asks the court to enter
judgment as a matter of law in its favor for $501,000.

In contrast, defendant’s Main for Summary Judgme (Doc. 84) asserts that Kansas law
imposed no duty to put the aircraft in a hanghile it was at defendant’s facility for

maintenance and repairs. And, even if a dutgted, defendant argues, plaintiff's negligence
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claim fails as a matter of law because plairdffers no expert opinion testablish causation, as
Kansas law requires.

For reasons explained below, the court agradsdefendant. So, it grants defendant’s
Motion for Summary JudgmeniThe court also deniesagihtiff’s Motion for Summary
Judgment. The court explains howataches these conclusions, below.

l. Motions to Exclude and Strike

Before considering the parties’ summary jodmt motions, the court addresses two other
motions that defendant has filed. Firstiesiglant filed a Motion to Exclude the Expert
Testimony of Brad Guyton. Doc. 86. Second, ddént filed a Motion to Strike. Doc. 109.
The court first addresses the Motion Stréiel then turns to the Motion to Exclude.

A. Motion to Strike

Defendant’s Motion to Strike (Doc. 109) agke court to strike certain material from
plaintiff's Motion for Summary Judgment (Decl05 & 106) and platiif's Opposition to
defendant’s summary judgmemotion (Doc. 97).

Rule 12(f) provides that “[t{jheourt may strike from a pleading an insufficient defense or
any redundant, immaterial, impertinent, or scamgigimatter.” Fed. R. Civ. P. 12(f). Our court
has refused to apply Rule 12(f) to strikep@sses and replies to motions because this Rule
applies only to “pleadings,” and a response mapdy to a motion “is noa ‘pleading’ that the
[c]lourt may strikeunder Rule 12(f).”Fox v. Pittsburg State Uni\258 F. Supp. 3d 1243, 1251
(D. Kan. 2017) (citing Fed. R. Civ. P. 7(@¥ting documents coidered pleadings)kee also
Williams v. Alpine Banks of ColdNo. Civ. A. 05CV02475WDBIME, 2006 WL 905333, at *2

(D. Colo. Apr. 7, 2006) (denying a motion to strik@cause “[m]jotions, briefs in support of



motions, responses to motions, replies tpoases to motions, and other papers are not
pleadings under the Federal Rules and cannstrioen by the [c]ourt under Rule 12(f)").

Also, our court disfavar motions to strikeLandrith v. Garigliettj No. 11-2465-KHV,
2012 WL 171339, at *1 (D. Kan. Jan. 19, 20H1j'd, 505 F. App’x 701 (10th Cir. 2012);
Semsroth v. City of Wichitdlo. 06-2376-KHV-DJW, 2008 WL 45521, at *2 (D. Kan. Jan. 2,
2008);Nwakpuda v. Falley’s, Inc14 F. Supp. 2d 1213, 1215 (D. Kan. 1998). Courts usually
deny motions to strike absent a shiogvof prejudice against the moving par§emsroth2008
WL 45521, at *2. And, “any doubt [about] the utility thie material to be stricken should be
resolved against the motion to strikd.&ndrith, 2012 WL 171339, at *1.

Here, defendant seeks an order striking aertaterial from plaintiff’'s Motion for
Summary Judgment and its Opposition téeddant’s summary judgment motion. These
documents are not pleadings that the court miégesinder Rule 12(f). Also, defendant asks the
court to strike certain material because, iiteads, the material is inadmissible on summary
judgment. For example, defendant seeks tkestr{1) certain deposition testimony of Nathan
Marcus (Jordache Enterprises, Inc.’s corporapresentative) because he lacks knowledge to
support the testimony; (2) the unsworn expert repbBrad Guyton because it is hearsay; and
(3) certain statements of fact that violatel He. Civ. P. 56 or D. Kan. Rule 56.1, because they
either include multiple allegations in one stagertnor lack specific citations to the factual
record! But, instead of striking this profferedramary judgment evidence, the “better approach

is for the court to consider each [piece offfned evidence] and, to the extent it may assert a

! Defendant repeats these arguments in its sumjumdgynent papers. This tactic puzzles the court.

Our court has discouraged parties from filing motions to strike—particularly superfluous ones—viewing
them as a “disfavored” practic&ee e.g, Nwakpuda 14 F. Supp. 2d at 1215. The court, yet again, urges
parties and counsel to abandon the practice. It mereites more papers for lawyers to write and more
motions for the court to decide. It's utterly inconsistent with Fed. R. Civ. P. 1 which is designed “to
secure the just, speedy, and inexpensive detation of every action and proceeding.”
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fact which is not admissible evidence, simekclude the requested fact from the court’s
ultimate findings.” Murray v. Edwards Cty. Sheriff's Dep453 F. Supp. 2d 1280, 1284 (D.
Kan. 2006) (denying a motion to strika affidavit on summary judgmengee also Jones v.
Barnhart 349 F.3d 1260, 1270 (10th Cir. 2003) (affirmingtdct court’s eviéntiary ruling that
denied a motion to strike an affidavit sammary judgment and instead “relied on the
declarations to the extent that they camali relevant and admibs material, ignoring
inadmissible and irrelevant statement&glson v. Allstate Ins. CaNo. 92-2309-JWL, 1993
WL 105120, at *6 (D. Kan. Mar. 8, 1993) (denyiagnotion to strike an affidavit and holding
that “[i]f the affidavit containgnaterial that is not admissible mlevant, the Court will ignore
it.”). The court follows that approach hexed denies defendantigotion to Strike.
B. Defendant’s Motion to Exclude Expert Testimony

Defendant’s Motion to Exclude Expert Testiny (Doc. 86) asks the court to exclude
Brad Guyton’s opinions about: (e aircraft’s diminution in vakr and (2) defendant’s duty to
keep the aircraft in a hanger while it was deddant’s facility for maintenance. Defendant
makes several arguments supporting its MatioBxclude Mr. Guytors expert testimony under
Fed. R. Evid. 702. First, defentaasserts that the court mestclude Mr. Guyton’s proffered
expert testimony about allegedrdnution because he is not djfiad to value or appraise
aircraft. Second, defendant argues that®ryton’s opinions about alleged diminution are
unreliable because he used a flawed metlogyolo form his opinions. Finally, defendant
asserts that Mr. Guyton’s opinioabout defendant’s duty to ingar the aircraft are neither
relevant nor reliable because they confligtwvhis own testimony about his industry experience

as well as the facts of this case.



To resolve the parties’ pending summargigment motions, the court only needs to
address defendant’s third argent—whether Mr. Guyton’s opinions about defendant’s duty to
hangar the aircraft are admissible under Fed. R. Evid. 702. The court agrees with defendant.
Mr. Guyton’s opinion about defendant’s purported duty of careiikaraelevant nor reliable
under the circumstances here. The court éxatudes Mr. Guyton’s pftered expert testimony
on this subject. But, to resolve the partigsiss motions for summajydgment, the court need
not address the admissibility of Mr. Guyton’s diminution in value opinions. So, the court grants
defendant’s Motion to Exclude part and denies it in part. &ltourt grants defendant’s Motion
to Exclude Mr. Guyton’s opiniorasbout defendant’s duty to hgar the aircraft. The court
denies the remainder of defendamhotion as moot.

1. Legal Standard

The court has a “gatekeeping obligation” to determine the admissibility of expert
testimony. Kumho Tire Co. v. Carmichaeéh26 U.S. 137, 147 (1999) (citim@pubert v. Merrell
Dow Pharm., InG.509 U.S. 579, 589 (1993)When it performs this gaekeeping duty, the court
has broad discretion to decideather to admit expert testimoniieffer v. Weston Land, Inc.

90 F.3d 1496, 1499 (10th Cir. 1996) (quotdgh v. Emerson Elec. C®80 F.2d 632, 637
(10th Cir. 1992)). The admissibility of expéestimony is governed by Federal Rule of
Evidence 702. It provides:

A witness who is qualified as anpett by knowledge, skill, experience,
training, or education may testify ineliorm of an opinion or otherwise if:

(a) the expert’s scientific, technicalr other specialized knowledge will
help the trier of fact to understatite evidence or to determine a fact
in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of raile principles and methods; and



(d) the expert has reliably applied thenciples and methods to the facts
of the case.

Fed. R. Evid. 702.

The court must apply a two-parstdo determine admissibilityConroy v. Vilsack707
F.3d 1163, 1168 (10th Cir. 2013). First, the comut determine “whether the expert is
qualified ‘by knowledge, skill, expence, training, or educatiotd render an opinion.United
States v. Nacchj®55 F.3d 1234, 1241 (10th Cir. 2009) (mg Fed. R. Evid. 702). Second,
the court “‘must satisfy itself that the proposegbert testimony is bothlrable and relevant, in
that it will assist the trieof fact, before permitting a jurtp assess such testimony/ld.
(quotingUnited States v. Rodriguez-Feld60 F.3d 1117, 1122 (10th Cir. 2006)) (further
citations omitted).

To qualify as an expert wigiss, the witness must possess “such skill, experience or
knowledge in that particular field as to makapipear that his opinionauld rest on substantial
foundation and would tend to aid the trier of fact in his search for triiife¥Vise Master
Funding v. Telebank374 F.3d 917, 928 (10th Cir. 2004) (internal quotation omitted). To
determine whether the expert’s testimony Imbte, the court must assess “whether the
reasoning or methodology underlyitige testimony is scientificallyalid and . . . whether that
reasoning or methodology properly candpplied to the facts in issueDaubert 509 U.S. at
592-93.

In Daubert the Supreme Court identified fourctors—though not exbative—that trial
courts may consider when determining religbof proffered expert testimony under Fed. R.
Evid. 702. They are: (1) whether the theory usmd be and has beestied; (2) whether it has

been subjected to peer review and publicaiidnhthe known or pantial rate oerror; and (4)



general acceptance in theientific community.ld. at 593-94. The Supreme Court has
emphasized that these four factors are nokéirfiive checklist or test,” and that a court’s
gatekeeping inquiry into reliability “must lied to the facts of a particular caskpimho Tire
526 U.S. at 150, and thus may invobtber pertinent considerations.

But in some cases, “the relevant relighitoncerns may focus upon personal knowledge
or experience,” rather than tBaubertfactors and scidific foundation. Id. For such testimony
to satisfy the reliability standard, it “milse ‘based on actual knowledge, and not mere
“subjective belief or ungoported speculation.””Pioneer Ctrs. Holding Co. Emp. Stock
Ownership Plan & Trust v. Alerus Fin., N,858 F.3d 1324, 134142 (10th Cir. 2017) (quoting
Mitchell v. Gencorp, In¢.165 F.3d 778, 780 (10th Cir. 1999) (quotDgubert 509 U.S. at
590)). “When expert opinion ‘is not supported by siéint facts to validate it in the eyes of the
law, or when indisputable record facts contcadr otherwise render ¢hopinion unreasonable, it
cannot support a jury’s verdi@and will be excluded.”ld. at 1342 (quotinddrooke Grp. Ltd. v.
Brown & Williamson Tobacco Corgb09 U.S. 209, 242 (1993)).

“The proponent of expert testimony bears burden of showing that the testimony is
admissible.” Conroy, 707 F.3d at 1168 (citingacchiq 555 F.3d at 1241). “[R]ejection of
expert testimony is the excepticather than the rule.” Fed. R. Evid. 702 advisory committee
notes. WhileDaubertunquestionably assigns a gatekeeplerfiar to trial judges, “[v]igorous
cross-examination, presentation of contrary ena®, and careful instruction on the burden of
proof” remain “the traditionleaand appropriate means dfacking shaky but admissible
evidence.” Daubert 509 U.S. at 596 (citation omitted).

The court has discretion to determine how to perform its gatekeeping function under

Daubert Goebel v. Denver & Rio Grande W. R.R15 F.3d 1083, 1087 (10th Cir. 2000). “The



most common method for fulfilling this function iDauberthearing, although such a process is
not specifically mandated.Id. (citations omitted). In this case, the parties do not request a
hearing. And after reviewing the exhibits fileith the motions carefully, the court finds that
the record provides sufficiemformation to render a deston without a hearing.

2. Analysis

Applying the two-part test to determittee admissibility of Mr. Guyton’s expert
testimony, the court first considers whether Mr. Guyis qualified to rendehe expert opinion.
Plaintiff asserts that MiGuyton is qualified to testifyleut defendant’s duty to hangar the
aircraft based on his 30-plus ysaf experience in the aircrafidustry. Mr. Guyton previously
worked for defendant’s predecessor companyerse, different roleencluding Director of
Maintenance. Mr. Guyton now owns and opes&AG Aviation, Inc., a company that provides
consulting services to buyers and sellers ofraitc BAG Aviation, Inc. provides support to its
clients with the pre-buy inspection, working walbroker, aircraft sage and other technical
advisory services. Also, Mr. Guyton was involved in the underlying facts\gpéalthis lawsuit.
Plaintiff hired Mr. Guyton as eontractor to assist with tecital day-to-day maintenance and
repairs on its aircraft while the aircraft waslatendant’s facility. Mr. Guyton worked as a
portable Director of Maintenance, and hergagv the maintenan@nd airworthiness of
plaintiff's aircraft until plaintiff sold it.

The court agrees that Mr. Guyton’s experience—including his 30 years of experience in
the aircraft industry—qualifies him to provide exjpiestimony about the standard of care for
safeguarding aircraft during maintenance. lude® expert witness’s testimony “can rely solely
on experience.”See United States v. Nacchi®5 F.3d 1234, 1258 (10th Cir. 2009). Thus, Mr.

Guyton’s proffered expert testimony satisfibe first step of the two-step test.



But it's the second of the two-part test thatsents the problems. This second step
requires plaintiff to show that Mr. Guyton’s opinioai® relevant and reliable. And as the Tenth

Circuit has explained, an expevitness’s testimony based sol@g experience “‘must explain
how that experience leads to the conclusion rahaliby that experience is a sufficient basis for
the opinion, and how that experienceabably applied to the facts.”ld. (quoting Fed. R. Evid.
702 advisory committee’s note (2000)). The The@ircuit has explained the reason for this
requirement: “The trial court’s gatekeepinmétion requires more than simply ‘taking the
expert’s word for it.” Id. (quoting Fed. R. Evid. 702 advisory committee’s note (2000)).
“[N]othing in either Daubertor the Federal Rules of Evidencgu@es a district court to admit
opinion evidence that is connectiedexisting data only by thpse dixitof the expert.” Id.
(quotingGen. Elec. Co. v. Joingb22 U.S. 136, 146 (1997)).

Here, Mr. Guyton opined that it is “customary withine industry that if an aircraft is at a
facility for maintenance that it's kept insidehanger.” Doc. 85-1 at 36 (Guyton Dep.
140:21-141:1). Mr. Guyton bases tb@nion on his experience the aircraft industry. Yet,
his testimony about that experierarad the facts of this case cradict his proffered opinion.

Mr. Guyton testified, based on his knowledygel his understanding from working with
defendant, that “it's not possibile keep aircraft hangared alktiime.” Doc. 85-1 at 36 (Guyton
Dep. 139:8-12). Also, this statement is caesiswith Mr. Guyton’s testimony about his
previous experience working for defendant’eqecessor. During that employment, Mr. Guyton
helped make decisions about moving aircrafuacbthe facility to ramgpace and hangar space.
Mr. Guyton acknowledged that tifecility, at times, had too marajrcraft to keep them all

inside the hanger. When thHappened, Mr. Guyton decided whincraft to place in a hangar

based on the aircraft's sahde and its release date.



Mr. Guyton recognizes that maintenance ftiesi use different procedures and charge
customers different rates to pfmy hangar space. But, in this case, Mr. Guyton never signed any
authorization to pay for hangar space at defendéaxtity when he wasvorking as plaintiff's
contractor and as its portabler&itor of Maintenance. Als®r. Guyton acknowledged that the
parties’ contract never requirééfendant to store the aircrafta hangar. And Mr. Guyton does
not recall plaintiff—his ultimate boss, in effect—ewesking him to have the aircraft placed in a
hangar.

Throughout the time that pldiff's aircraft was located adefendant’s facility, Mr.

Guyton never directed defendaatplace the aircraft in a hangar. Mr. Guyton also does not
know if defendant had hangar space availabl¢hemircraft on June 5, 2014—the date when the
hail storm occurred. Before the June 5 stdvin,Guyton knew that another storm had occurred
at defendant’s facility. And, durg that earlier storm, the aircrafs parked outside. After he
learned about the earlier storm, Mr. Guyton mesked defendant to put the aircraft in the
hangar. Also, he neither provided any follow-ugtinctions nor gave arspecific directions to
defendant after he learned thia¢ aircraft was outside (and nota hangar) dumg the earlier

storm.

Despite Mr. Guyton’s testimony about industrgretards and the facts involved in this
case—things that directly conflict withshopinion—Mr. Guyton nevertheless opines that
defendant had a duty to place plaintiff's aircrafa hangar. But Mr. Guyton concedes that he
can produce no literature suppogithis opinion. And he knaswof no published authority
supporting his opinion. Also, MGuyton testified that none bis training in the aircraft
industry addressed the issue whether—and whematatenance facility should store an aircraft

inside a hangar.
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In sum, Mr. Guyton’s deposition testimony dentoaites that his opion is not “tied to
the facts” of this particular cas&umho Tire 526 U.S. at 150. Mr. Guyton’s opinion also
conflicts with his own deposition testimony about ithgustry standard for pting an aircraft in
a hangar at a maintenance facility. His opiratso contradicts the fachere—namely, that the
parties’ contract never imposeady duty on defendant to handhe aircraft; Mr. Guyton never
directed defendant to place the aircraft in agea (even after he knew that the aircraft was
outside at defendant’s faciliguring an earlier storm); and he never provided any follow-up
instructions to defendant abduw it should store the airdta Instead, the only connection
between the facts here and.NBuyton’s opinion is “thapse dixitof the expert.” Id. at 157
(quotingJoiner, 522 U.S. at 146).

Such an opinion will not helgne trier of factmaking it inadmissible under Fed. R. Evid.
702. Seee.g, United States v. Fredeft815 F.3d 1235, 1240 (10th C2003) (affirming district
court’s exclusion of expert téistony as unreliable because the expert “never explained why his

personal experience was a sufficient basis feiopinion” and thus hiproposed testimony did

not ‘rest [ ] on a reliable foundation™ and “wouteht have “‘assist[ed] the trier of fact’ as
required by Rule 702.” (first quotingumho Tire 526 U.S. at 141; then quoting Fed. R. Evid.
702)); Davis v. BellSouth Telecomm., Indo. 7:10-cv-02851-LSC, 2012 WL 3637762, at *5
(N.D. Ala. Aug. 16, 2012) (excluding expert opinitbrat conflictedwith the expert’s deposition
testimony about his experience and industry knowleddgd, 541 F. App’x 910 (11th Cir.
2013).

All these considerations comdge the court that it shouekclude Mr. Guyton’s opinion

about defendant’s purported duty to place the airanadthangar. By this Order, it does so.
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Il. Motions for Summary Judgment
The court now turns to consider the pgtMotions for Summary Judgment.
A. Uncontroverted Facts

The following facts are either stipulated fatztken from the Pretrial Order (Doc. 99), or

uncontroverted for purposes of the parties’ summary judgment motions.
Plaintiff’'s Aircraft

Plaintiff acquired a Hawker 4000 airér&C-8, S/N N803SAhrough a voluntary
surrender in lieu of foreclosure. James Magbaintiff's Chief Asset Officer of Commercial
Asset Finance, eventually took over manageroétite aircraft. Mr. Mason’s management
included oversight of the airdts maintenance, its repairand, eventually, its sale.

In May 2011, plaintiff contracted and pdm hangar space for the aircraft with
FlightWorks in Manassas, Virginia. Under theiation Services Agreeant plaintiff entered
with FlightWorks, plaintiff paid $3,600 a month foangar space. Plaintiff paid no rental charge
when the aircraft was not tite storage location.

Plaintiff Delivers the Aircraft to Defendant

In late 2013, plaintiff deliverethe aircraft to defendant asiwichita, Kansas facility for
maintenance and repairs. Plaintiff hired Brad @Goyds a contractor to asswith the aircraft’s
technical, day-to-day maintenarexed repairs while at defendantscility. Mr. Guyton worked
as a portable Director of Maintenance, and he oversaw the maintenance and airworthiness of the
aircraft for plaintiff until plaintiff sold it. Mr Guyton traveled to Wichita regularly to check on
the aircraft. Mr. Guyton neverleed defendant to hangtne aircraft. Also, he never signed any

authorization to pay for hangar space at defersléatility. Mr. Guybn also knows from his
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experience in the aviation industhat it's not possible to keegm aircraft hangared all of the
time.

Between late 2013 through 2015, defendantoperéd all maintenance and repairs on the
aircraft. This work included the maintenance iszplito keep the aircraft in airworthy condition
while it remained at defendant’s facilitppefendant performed onga engine runs on the
aircraft every 15 days to keep the engine moygup to date. Defendant also performed pre-
maintenance and post-maintenance inspesti Plaintiff paiddefendant $275,000 for
maintenance and repair servigegerformed on the aircraft.

Plaintiff Enters Into a Contact to Sell the Aircraft

Defendant knew that plaintiff was trying sell the aircraft. And, on May 27, 2014,
plaintiff entered into an agreement to do so. The agreement provided for plaintiff to sell the
aircraft for $4.85 million, with an allowereduction of $100,000 for non-airworthy “squawks”
(i.e., defects requiring maintenanceélhe potential buyer of the aircraft was an entity owned by
Jordache Enterprises, Inc. (“Jordache”). Talon(Aialon”) served as Jordache’s agent in the
contracted sale.

Mr. Guyton was directly involved in the aircraft’'s sale to potential buyers, including
Jordache, through its agent Talon. Workinggdiaintiff, Mr. Guyon tried to get the deal
completed with Jordache.

Matt Stern served as Jordache’s Director of Aviation. He helped Jordache locate and
purchase Hawker 4000 airplanes. Jordacteavenowledgeable puraker of Hawker 4000
aircraft because it owned three or four arthwhile the company employed Mr. Stern. Mr.
Stern testified that plaintiff’aircraft was an attractive purdebecause Hawker 4000 airplanes

were selling at economical pricefter Hawker’s bankruptcy.
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The Hail Storm

On June 3, 2014, defendant performed necessary work to return the aircraft to service
because Talon wanted to flight test the airalafing the week of June 2 to June 5, 2014. For a
flight test to occur, defendant must release thaadt to service so that it is available to fly
during the test. Defendant never releaseaitueaft permanently, however, because plaintiff
had an outstanding maintenanck thiat it owed defendant. &S defendant only released the
aircraft for the flight test. The flight testwer occurred though because no crew was available to
perform the test.

On June 5, 2014, a hail storm passed over defaisdfacility. During the storm, the
aircraft was uncovered and located on a rampideitdefendant’s factii. While there, it
sustained hail damage.

Defendant had adopted a policy and proceditied Emergency Procedure Manual (the
“Manual”). The Manual was in effect on June 5, 2014, and it applied to all of defendant’s
employees. The Manual recognizes that sevegdtver is “one of the most common hazardous
situations faced by all employees.” Doc. 06at 17. The Manual provides that the only
protection from severe storms is to “maiintan awareness of existing condition&d” at 18.

Also, the Manual acknowledges that: “Generalhgaking, as severe weather approaches, the
following alerts will go out fronthe National Weather Serviceld.

The Manual provides multiple steps to takeing severe weather, including:

1. Service Department will monitor weather activity.

2. Service Department will keep all department managers informed of trends
that indicate the approh of severe weather.

3. At the first indication of impending gere weather the Service Department

will advise all department managers and the front office of the possibility
of severe weather and the exgekcturation of such weather.
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4. Each department should take apprdperection to preparfor the incoming
weatherj.e. store aircraft, (HBC and Basé&tlistomers have first priority)
close hangar doors, secure ground support equipment and other loose items,
etc.

5. Service personnel will immediately cheak aircraft on thdine for proper

tie-down and for internal/external gustks as required oaircraft that can
not be moved inside.
Id. at 18-19.

Despite the Manual’s policies and procedudefendant has notdiked a particular
person to perform the actual weather monitofimgction or receive National Weather Service
alerts because it is not a primary concerrstdad, defendant delegdtiéhe responsibility for
monitoring weather conditions to a comgacalled Signature Flight Support.

In the early morning hours of June 5, 2014,Na¢ional Weather Service issued a Severe
Thunderstorm Watch and Warning—both recogrgzihe possibility of hail—for Wichita,
Kansas. Local news stations also repithe forecast for severe weather.

Defendant never notified plaintiff or Brad Guyton that sewvezather was in the area on
June 5, 2014. After the hail storm passed, Leedlli¢efendant’s customer service manager)
sent an email to Brad Guyton asking when pitiiwas going to flight tet the aircraft. Mr.
Guyton responded that the fliglvould occur on Monday, if Talon didn’t change its plans again.
This communication was the first time that defendeatned that the flightest would not occur
the week of June 2 to June 5. Later in thg tiér. Nickell called Mr. Guyton to inform him that
a hail storm had damaged the aircraft.

The LUMP Contract

In 2013, plaintiff and defendant entered into a Low Utilization Maintenance Program

(“LUMP”) contract. The LUMPcontract contains no provision requiring defant to store the
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aircraft in a hangar while locatet defendant’s facility. Do&5-2 (LUMP contract). Also, no
written agreement existedtiaeen Mr. Guyton—personally—antikfendant to provide hangar
storage for the aircraft. And MGuyton had made no agreement with plaintiff to provide hangar
storage for the aircraft. Mr.yton does not recall pldiff ever asking him to have the aircraft
stored in a hangar while it wasdefendant’s possession.

No Requests Made to Hangar the Aircraft

Before the June 5, 2014 hail storm, Mr. Guyknew about an earlier storm that occurred
at defendant’s facility. Mr. Guyton also knevathduring the earlier storm, plaintiff's aircraft
was outside and not in a hangddr. Guyton never gave defermdaany specific direction to
hangar the aircraft after the earlier storfdso, he never gaveefendant any follow-up
instructions about where to pkathe aircraft, even though he knthat defendant had left the
aircraft outside during a storm.

Jordache Abandons the Contract

Before the hail storm, the aircraft was inmarthy condition. Aftethe aircraft sustained
hail damage on June 5, 2014, it was no longairimorthy condition. Defendant provided
plaintiff a cost estimate of $1.149 million to repaiirreplace the aircraft’s hail-damaged parts.
Plaintiff paid $16,000 for the preliminary analysiseded to provide this cost estimate.

Also before the hail damaged the aircratilon had identified a number of “squawks”
that it wanted repaired before completing the purchase. The patiesaddressed these
“squawks.”

After the hail storm damaged the aircraft, dmtek initially “wanted” plaintiff to replace
damaged flight controls. Doc. 97 at 11; Db67-6 at 7. But, evémally, Jordache abandoned

the contract that Talon haddikered with plaintiff to buy thaircraft. On November 6, 2014,
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Jordache through Talon issued a Notice of Teation, terminating the May 27, 2014 agreement
to purchase the aircraft. Jordache also explptedhasing the aircraftom plaintiff under a
different agreement on an “as is” basis. Syeh agreement ever came to fruition.

Plaintiff Sells the Aircraft to Chad Williams

Plaintiff filed an insurance claim for the hatorm damage that tlarcraft sustained.
Plaintiff eventually received $1.149 million in insurance proceeds. But plaintiff did not use the
proceeds to repair the aircraftistead, plaintiff sold the airaft without repairing the hail
damage.

On November 13, 2014, plaintiff emégl into a contract to sellehaircraft “as is” to Chad
Williams for $3.525 million. The parties to that agresnlater closed the deal at a final price of
$3.275 million. Mr. Williams reduced the price withauty explanation. Plaintiff never asked
and does not recall why Mr. Williams redudbd price below $3.525 million. But plaintiff
agreed to the reduction because diircraft was difficult to mait and plaintiff was incurring
ongoing carrying and maintenance costs.

To arrive at the aircraft’s sale price iretdeal with Chad Williams, plaintiff considered
several factors. They includecethontract price before the airftraustained damage, the cost of
repairs, and the difference between the two ansouBtaintiff also took into account all of the
market conditions based on other aircraft it hacséde at the time. Plaiff decided to sell the
aircraft “as is” based on informationréceived from its broker and others.

Mr. Guyton testified that he “didn’t se@yindication” that Chad Williams “had any
problem with continuing with the purchase]tife aircraft]” following the hail damage and
receipt of the repaistimates. Doc. 85-1 at 35 (GagtDep. at 134:14-135:9). Also, Mr.

Guyton testified that the aircrdifad “a lot of history to go witlt” besides the hail damagéd.
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at 33 (Guyton Dep. 127:25-128:13). The aircraft sizmtained damage on three other occasions
when: (1) a contractor drillea hole through the fuselage; (2hangar door closed on the right-
hand elevator; and (3) a tool box aamto contact with the fuselagereating a groove in it. Mr.
Guyton testified that Chad Williams (the eventual purchaser of the aircraft) compiled a list of
repairs for the aircraft that included hail damagmnes as well as other ndrail-related repairs.
Mr. Guyton recognized that Mr. Williams was tagithe list of repairs ah“using it to reduce
the price he was willing to pay for” the aircraftl. at 33—34 (Guyton Dep. 129:24-130:3). Mr.
Guyton also acknowledged Mr. Williams'’s reasonscampiling such a lis “[A]pparently he’s
trying to make sure that when’selone with these pairs and all these aiidns that he’s not
going to be in the hole.1d. at 34 (Guyton Dep. 128:24-129:5).

Plaintiff admits that a prospective buyeowid consider whether pga of the aircraft
would require replacement in theamduture. Plaintiff also recognizes that the need to replace
certain parts likely affects the value a prospecbuyer would place on an aircraft and, in turn,
affects the prospective buyer’s offer. Potential purchasers of the agcugtit a discount of the
offered sale price. Potential purchasers aldaed for credits fanpgrades and replacements
unrelated to hail damage. These requestduedownork on the thrust reverser, upgrading the
PDA 2 and replacing the brakes. The PDA upgraate$replacing the brakes were expensive
items. The aircraft also had other proposedirg@and replacements una&td to hail damage,
including replacing the brakeapks, new tires, rebuild oféhwheel assembly, and other
problems with the aircraft’s interior. The reaidtimately made to the aircraft did not result

from hail damage. And James Mason (plairdiffhief Asset Officer of Commercial Asset

2 The summary judgment record does not define this acronym.

18



Finance) concedes that these repairs could Héaeted the value of the aircraft “[a]s could any
elective repair of this signdant invoice.” Doc. 85-3 &5 (James Mason Dep. 250:9-21).

Plaintiff does not know whether its decisiongtater a contract with Chad Williams only
10 days after Jordache terminaisdagreement to purchase the aircraft had an effect on the price
plaintiff eventually secured for the aircraft. Plaintiff also never determined whether selling the
aircraft “as is” affected the aiaft's eventual sales pricé?laintiff also never considered
whether the length of time thtte aircraft actively was listed on the market had caused
diminution in the aircraft’s value.

B. Summary Judgment Standard

Summary judgment is apmpriate if the moving paytdemonstrates that “rgenuine
dispute” exists about “any matatifact” and that it is “entitletb a judgment as a matterlafv.”
Fed. R. Civ. P. 56(c). When it applies thisrgtard, the court views the evidence and draws
inferences in the light most\farable to the non-moving partifNahno-Lopez v. House825
F.3d 1279, 1283 (10th Cir. 2010). “An issue of facgenuine’ ‘if the evidence is such that a
reasonable jury could return a verdimt the non-moving party’ on the issueld. (quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)). “Ardue of fact is ‘material’ ‘if
under the substantive law it is essential to the proggodition of the claim’ or defenseld.
(quotingAdler v. Wal-Mart Stores, Incl44 F.3d 664, 670 (10th Cir. 1998)).

The moving party bears “both the initial den of production on a motion for summary
judgment and the burden of establishing that surpo@gment is appropriate as a matter of
law.” Kannady v. City of Kiowa90 F.3d 1161, 1169 (10th Cir. 2010) (citifginor v. Apollo
Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To mtbet burden, the moving

party “need not negate the non-movant’s claim,nagd only point to aabsence of evidence to
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support the non-movant’s claimld. (citing Sigmon v. CommunityCare HMO, In234 F.3d
1121, 1125 (10th Cir. 2000)).

If the moving party satisfiess initial burden, the non-movinggarty “may not rest on its
pleadings, but must bring forward specific fagti®wing a genuine isstier trial [on] those
dispositive matters for which darries the burdeof proof.” Id. (quotingJenkins v. Woqd1
F.3d 988, 990 (10th Cir. 19965¢cord Celotex Corp. v. Catre#t77 U.S. 317, 324 (1986);
Anderson477 U.S. at 248—-49. “To accomplish this, the facts must be identified by reference to
affidavits, deposition trangpts, or specific exhibits incorporated thereitler, 144 F.3d at
670 (citingThomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (10th Cir. 1992)).

The court applies this same standard tesmotions for summary judgment. Each party
bears the burden of estshing that no genuine issue of matefait exists and that it is entitled,
as a matter of law, to the judgment sought by its motith.Richfield Co. v. Farm Credit Bank
of Wichita 226 F.3d 1138, 1148 (10th Cir. 2000). Cnosgtions for summary judgment “are to
be treated separately; the denial of does not require the grant of anotheBlell Cabinet Co.
v. Sudduth608 F.2d 431, 433 (10th Cir. 1979). But whtre cross motions overlap, the court
may address the legal arguments togetBerges v. Standard Ins. C@04 F. Supp. 2d 1149,
1155 (D. Kan. 2010) (citation omitted).

Summary judgment is net“disfavored procedurahortcut.” Celotex 477 U.S. at 327.
Instead, it is an important procedure “desmjfte secure the just, speedy and inexpensive
determination of every action.’Id. (quoting Fed. RCiv. P. 1).

C. Analysis
The court begins by considering plaintsffMotion for Summary Judgment. Doc. 105.

The court then addresses defendant’s Mofor Summary Judgmé Doc. 85.
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1. Plaintiff's Motion for Summary Judgment

Plaintiff seeks summary judgment in its fawor its negligent bailment claim. Plaintiff
asserts that Kansas l2imposed a duty on defendant, agdsaof plaintiff's aircraft, to
safeguard the aircraft whilewas in defendant’s possessidplaintiff contends that the
summary judgment facts establithat defendant breached tHisty, as a matter of law, by
leaving the aircraft outsidend uncovered during the June 5, 20 storm. Thus, plaintiff
asks the court to enter a judgment againstrdiziiet and award plaintiff damages in the amount
of $501,000 (which, according to plaintiff, is tamount of the hail damage that the aircraft
sustained).

In Kansas, a bailment involves the “deliyeaf personal property by one person to
another in trust for a specific purpose, with a cactt express or impliethat the trust shall be
faithfully executed, and the property returnedloly accounted for when the special purpose is
accomplished, or kept until the bailor reclaims itV. Bruenger & Co., Inc. v. Dodge City
Truck Stop, In¢.675 P.2d 864, 868 (Kan. 1984) (quoting 8 Am. JurBilments§ 2). A
“bailee” is the “person who recads the possession or custadyproperty under circumstances
constituting a bailment . . . .Id. (quoting 8 Am. Jur. 2dBailments§ 2). A “bailor” is the
“person from whom the props is thus received.ld. (quoting 8 Am. Jur. 2dBailments§ 2).

The bailee in a bailment made for mutuahéf@ has a duty to use “ordinary care and

diligence in the safeguarding of the bailor’'s prépeand he is answerable for loss or injury

3 The parties agree that Kansas law governs plggntiégligent bailment claim here. Doc. 99 at 2

(Pretrial Order § 1.d.). In diversity cases, like this,dhe court applies the substantive law of the forum
state, including its choice of law rule&orsuch, Ltd., B.C. v. Wells Fargo Nat'| Bank As§'Al F.3d

1230, 1236 n.7 (10th Cir024). Kansas follows the approach of the First Restatement of Conflicts of
Law in negligence cases, applying the ruléeafloci delictiand the substantive law of the state where the
wrong occursi(e., the place of injury).Dragon v. Vanguard Indus., In@B9 P.3d 908, 914 (Kan. 2004).
Here, plaintiff's alleged injury occurred in Kansas whenhail storm damaged the aircraft while situated
at defendant’s facility in Wichita. The court thus ggpKansas law to this negligence claim.
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resulting from failure to exercisaich care, or . . . for any loss or injury due to his negligence, or
ordinary negligence . . . ."Id. (quoting 8 Am. Jur. 2dBailments8 221);see also Jetcraft Corp.
v. Flight Safety Int’] 16 F.3d 362, 363 (10th Cir. 1993) (“Asileas of an aircraft, defendants
owed plaintiffs a duty of ordinary care and, #fere, are subject to liability for any damage
occasioned by their negligence.”).

But “[tlhe mere fact thaa bailee is in possession ofrpenal property belonging to the
bailor does not transfeesponsibility for its sty to the bailee.”Global Tank Trailers Sales v.
Textilana-Nease, Inc496 P.2d 1292, 1295 (Kan. 1972) (citation omitted). “A bailee is not an
insurer of the safety of thegperty of the bailor, regardlesstbie nature of the bailmentid.;
see also Va. Sur. Co. v. Schlegd4 P.2d 772, 778 (Kan. 1967) (“‘A warehouseman is not an
insurer of goods received for stoeagor is he required to priole a building secure against all
danger from outside risks.” (quotingbcke v. Wiley105 P. 11, 13 (Kan. 1909)8trange v.
Price Auto Serv. Cp218 P.2d 208, 211 (Kan. 1950) (“[A] baileeniat the insurer of the bailed
property. He owes the duty to exercise due caly.”). Instead, Kansas law imposes a duty on

a bailee to “exercise due care and reasonalglegoition to protect amateserve property placed
in his custody; that is, such care as an ordingrildent person engagedtiat business is in the
habit of exercising toward propertytinsted to him for safe-keeping.3chlegel434 P.2d at
779 (quotingWiley, 105 P. at 13).

Here, defendant asserts, Kansas law iregas duty requiring defendant to place the
aircraft in a hangar while stationed at defenaafiaicility for maintenance. Thus, defendant
reasons, plaintiff's negligent bailment claim failssamatter of law. Plairffidisagrees. Plaintiff

asserts that Kansas law imposeduty on defendant to safeguard its aircraft which included a

duty to protect the aircraft from the hail storm.
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In Kansas, negligence claims generally pregesstions of fact for a jury to decide, not
legal questions for the court to rulBlstun v. Spangles, In@217 P.3d 450, 453 (Kan. 2009)
(citation omitted). But the question whether &ydof care exists is a legal determination the
court must decideld. (citing Nero v. Kan. State Univ861 P.2d 768, 770 Syl. 1 1 (Kan. 1993));
see also Smith v. Kan. Gas Serv.,@69 P.3d 1052, 1057 (Kan. 2007) (explaining that
“[w]hether a duty exists is a quést of law” (citationand internal quotatiomarks omitted)). If
the undisputed facts establislatla defendant had no duty to ach certain way toward a
plaintiff, the court may grant summary judgmagginst a plaintiff's negligence claim because,
where no duty exists, defendant is not liable for neglige&tstun 217 P.3d at 453 (citing
Sepulveda v. Duckwall-Alco Stores, |08 P.2d 171, 173—-74 (Kan. 198%@e also Conner v.
Oller, 805 P.2d 1260, 1991 Kan. App. LEXIS 62, at *6—7 (Kan. Ct. App. Feb. 1, 1991)
(affirming summary judgment against a neghtybailment claim because the law imposed
neither a duty on the bailee to imsuhe property against theft rmduty to inform the bailor of
an earlier burglary at its locati where the property was stored).

The parties do not cite, and the court'se@rch has not located, any Kansas case
addressing whether an aircraft maintenance fadibiy a duty to proteen aircraft by placing it
in a hangar. As noted, in Kansas, a bailee has a duty to exercise due care to safeguard the

bailor’s propertyj.e., “such care as an ordinarily prudgrgrson engaged in that business is in
the habit of exercising toward property intrusted to him for safe-keepigghilegel 434 P.2d at
779 (quotingWiley, 105 P. at 13). Generally, expertiony is required to establish the
standard of care in cases inviolg professional endeavorSee Schlaikjer v. Kapla293 P.3d

155, 162—-63 (Kan. 2013) (concluding “expert testimonyhe standard of care was necessary

because the appropriate standard of care foopenig a medical treatment was “not within the
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experience, education, or everydanpowledge of thaverage juror’)see also Battenfield of Am.
Holding Co., Inc. v. Baird, Kurtz & Dobsp60 F. Supp. 2d 1189, 1211-12 (D. Kan. 1999)
(concluding that Kansas coussuld require a party to offer “testimony from anyone with
experience or knowledge of the requisite stathaé care for corporations performing due
diligence in the acquisition cont&because the jury was “not a position to determine how
much diligence is due without the assistanceamheone who has that specialized knowledge—
an expert witness.”Bowman v. Doherfy686 P.2d 112, 120 (Kan. 1984) (“Expert testimony is
required with respect to a question an ordirgerson is not equipped by common knowledge
and skill to judge.”).

Although plaintiff does not asseatprofessional negligence cetahere, the court predicts
that the Kansas courts woulelquire plaintiff to presentxpert testimony establishing the
appropriate standard of care &afeguarding an aircraft thatdslivered to a facility for
maintenance. Indeed, Kansas requires a bailestblish that the bailé®d a duty to exercise
such care as an ordinarily prudent person gedan the aircraft maintenance business would
exercise toward an aircraft entrusted toSthlegel434 P.2d at 779. An average juror lacks the
kind of experience, education, or kn@dge to answer this question.

Here, plaintiff offerano expert testimony to establistatiKansas law imposed a duty on
defendant to place the aircraft in a hangar. ddwet recognizes that MGuyton testified that, in
his opinion, it is “customarwithin the industry that iin aircraft is at a facility for maintenance
that it's kept inside a hangérDoc. 85-1 at 36 (Guyton [pe 140:21-141:1). But the court has
concluded that his opinion doest qualify as admissible expéeistimony under Fed. R. Evid.

702 because it is not reliable and relevant to the facts her&ee suprdart 1.B.
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And, even if expert testimony was not requiteestablish the requisi standard of care,
Mr. Guyton'’s testimony—as a lay withess—demaaists that no duty exists for a maintenance
facility to place an aircraft ia hangar under either industry custom or the facts of this case.
Indeed, Mr. Guyton testified, basen his experience in the aiaft industry, that it is not
possible to keep an aircraftéanhangar at all times. Hesalrecognized that maintenance
facilities charge customers foosaige services. In fact, in M2011, plaintiff contracted with
and paid FlightWorks to secure hangar space foattcraft in Manassas, Virginia. In contrast,
plaintiff's contract with defends included no provision requiring fdmdant to store the aircraft
in a hangar while it was aefendant’s facility.

Also, Mr. Guyton does not recall plaintiff evekasy him to have the aircraft stored in a
hangar. Mr. Guyton testified that he never agkeféndant to hangar the@iaft. And he never
signed any authorization agreeitogpay for hangar space at dedant’s facility. Also, Mr.
Guyton knew that defendant did not always keepiitsraft in a hangarMr. Guyton knew that
the aircraft was stationed outsiddiangar when a storm hit defentda facility before the June
5, 2014 hail storm that damaged the aircraft. Eafear this earlier stm, Mr. Guyton never
directed plaintiff specifically tthangar the aircraft. Also, mever gave defendant any follow-up
instructions about where to pkathe aircraft, even though he knthat defendant had left the
aircraft outside during a storm.

Although no Kansas case directly addressegjuestion presented here, the court
predicts that the Kansas Sapre Court would conclude on tlsammary judgment record that
defendant had no duty to hangar plaintiff's aircraft. Instead, defendant owed plaintiff a duty of
reasonable carete., such care as an ordinarily prud@erson engaged in the aircraft

maintenance industry exercises toward air@aftusted to it for maintenance. The
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uncontroverted testimony, when viewed in defendant’s faneglects to establish that industry
custom and practice imposed a duty on deferdasta matter of Kansas law—to place the
aircraft in a hangar during the June 5, 201iftdtarm. Because the court concludes that
defendant owed no duty to plaintiff to hangar dliveraft, plaintiff cannoestablish at least one
element of its negligent bailment claim. T thus denies pldiiff’'s Motion for Summary
Judgment on its negligent bailment claim.

2. Defendant’s Motion for Summary Judgment

Defendant asserts several arguments stipgats motion to grant summary judgment
against plaintiff's negligent bailment claim. Toeurt finds it necessatyp address just two of
those arguments.

First, defendant asserts that it is entitlegtonmary judgment because Kansas law
imposed no duty on defendant to keep plaintiffieraift in a hangar while it was at defendant’s
facility for maintenance. Doc. 85 at 18—-20.r Feasons already explained in Part 11.C.1., the
uncontroverted facts, viewed in defendant’s fataif,to establish that Kansas imposed a duty on
defendant to place the aircraft in a hangdoteethe June 5, 2014 hail storm. Now, on
defendant’s summary judgment tiom, the court views those uncooierted facts in plaintiff's
favor. And those uncontroverted facts, constrimethe light most feorable to plaintiff,
establish that defendant owed no dutylace the aircraft in a hangar.

Mr. Guyton'’s testimony demonstrates thaittmer industry custom nor practice imposed
such a duty. To the contrary, Mr. Guyton redags, based on his experience in the aircraft

industry, it is not possible to kegm aircraft in a hangar at imes. Also, Mr. Guyton was

4 The court recognizes that, on plaintiff’'s summary judgment motion, the court must view the facts

in defendant’s favor. But, even viewing the factgliaintiff's favor—as the court considers in the next
subsection when it addresses defendant’s summagynent motion—plaintiff cannot establish a triable
issue to support this element of its negligence bailment claim.
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aware that plaintiff's aircraft was not alwaysg®d in a hangar, as was true when a storm hit the
facility before the June 5, 2014 hail storm. SMF,. Guyton never instructed defendant to move
the aircraft inside a hangar. The parties’ caxttalso imposed no duty on defendant to place the
aircraft in a hangar. It neveequired defendant to place thecaaft in a hangar, and it never
charged plaintiff any fees for storage. Under ¢hfests, the court predgthat Kansas courts
would conclude defendant had no duty to placatteaft in a hangar. Plaintiff's negligent
bailment claim thus fails as a matter of lamtitling defendant to summary judgment against
this claim.

Plaintiff's Opposition to defendant’s summamggment motion tries to avoid summary
judgment by arguing that defendant owed gpa@ded duty. Plaintifirgues that the duty
imposed by Kansas law is “more general” arguineed defendant “to safeguard bailed items” in
its possession. Doc. 97 at 32. Kansas law doesnpose such a broadly-defined duty as the
plaintiff seeks to impose. To the contrary, Kensas Supreme Court has explained: “The mere
fact that a bailee is in posseassiof personal property belongingtte bailor does not transfer
responsibility for its Sety to the bailee.”"Global Tank Trailers Saleg. Textilana-Nease, Inc.

496 P.2d 1292, 1295 (Kan. 1972) (citation omitted). Afiobilee is not an isurer of the safety
of the property of the llar, regardless of the nature of the bailmerit’ Instead, Kansas law
imposes a duty on a bailee to “exercise due aadereasonable precaution to protect and
preserve property placed in his custody; thasuch care as an ordinarily prudent person
engaged in that business igle habit of exercising towardgperty intrusted to him for safe-
keeping.” Va. Sur. Co. v. Schlegel34 P.2d 772, 779 (Kan. 19€¢)tation and internal
guotation marks omitted). Applying that standardhe uncontroverted facts here, Kansas law

did not obligate defendant to place pléf’s aircraft in a hangar.
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Plaintiff also argues that “[a]t the very least, [defendant] should have informed Plaintiff
of its lack of hangar space to keep [the aircraft] baferethe damage occurred.” Doc. 97 at 32.
Plaintiff contends that defendant “could have at that time affBtaintiff the option to pay for
space, or, as an alternative, to take its busielessvhere entirely, rather than paying [defendant]
some $275,000” for maintenanckel. But plaintiff offers no autority demonstrating that
defendant had a legal dutytake these steps.

Also, plaintiff contends, defendds policies imposed a duty ainto monitor the weather.
Defendant’s Emergency Procedure Manual incdudsious procedures for severe weather,
including monitoring weather aeity. Doc. 106-11 at 18. The uncontroverted facts establish
that defendant complied with this duty bylegating responsibility for monitoring weather
conditions to a company called Signature Flighpport. But, for purposes of the summary
judgment dispute here, the Manual imposes no duty on defendant to hangar each aircraft at its
facility during severe weather. To the congrahe Manual appears tecognize that not all
aircraft will occupy hangar spaaluring severe weather because the Manual directs that certain
aircraft have storage priorityd. (“Each department should takppropriate action to prepare
for the incoming weather.e. store aircraft, (HBC and Based €€omers have first priority)

In sum, plaintiff's arguments against suamy judgment are unpersuasive. The summary
judgment facts, when viewed in plaintiff'sviar, establish that Kansas law imposed no duty on
defendant to place the aircraft in a hangar.

Seconddefendant argues, even if it owed aydwot plaintiff, plaintiff’'s negligent
bailment claim fails because plaintiff has aded no admissible expert testimony establishing a

causal link between defendant’s alleged negligamcethe damages plaifitallegedly sustained
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as a result of it. The court agrees. And it tgalefendant’s summaryggment motion for this
second and independent reason.

In Chapman v. Kansas Basement and Foundation Repaiy,2bh@.P.3d 137, 2009 WL
1911750 (Kan. Ct. App. July 2, 2009) (unpublisheddalginion), the KansaSourt of Appeals
affirmed a district court’s judgment as a mattelagf against a plaintiff®reach of contract and
warranty claims because the pl#imever offered expert testimorg establish that any breach
of contract or warranty by flendant caused the value o&jitiff's home to diminish.ld. at *4.

Like plaintiff's damage claim herethe Chapmarplaintiff's “sole approach to her damages was
diminution in value.”Id. But, the Kansas Court of Appealddiehe record showed “that there
were structural issues that magve diminished the value of [plaintiff's] home separate and apart
from any problems created by [defendant’s] defective performande.The court

acknowledged that these “preexigfistructural defects inherenilypacted the district court’s
ability to determine whether, and to wiextent, it should award [plaintiff] damagedd. As

the court explained: “[W]hen a case involy@gexisting conditions . . . that may complicate

the question of damages, an expert is requoetistinguish and attribute those damages that
may have been caused by the preexisting condition . . . and those damages that may have been
caused by defendant’s breach of the standard of cdcke.(quotingSchwartz v. Abayt3 P.3d

831, 834 (Kan. Ct. App. 2002)). Applying this ruleGbapmars facts, the coudrconcluded that
“[t]he problems existent in [plaintiff's] home ipr to [defendant’s] contract made it virtually
impossible for [plaintiff] to establish the extdantwhich [defendant] diminished the value of her

home without expert testimonylId. The court thus affirmed judgment as a matter of law

> SeeDoc. 99 at 12-13 (Pretrial Order § 5) (“Pldihsieeks to recover based on the reduction in the
sales price of [the aircraft] before and after it simgtd hail damage, and takiimgo consideration the
insurance proceeds received and the amount received when [the aircraft] was sold in “as is” condition,
plus prejudgment interest.”).
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against plaintiff's claim baseah the “absence of evidence ddishing the causal link between
the alleged breach of contract and the alleged diminution of valdedt *5. See also Lowrey
v. Glassman908 A.2d 30, 37 (D.C. Ct. App. 2006) (affirming summary judgment against a
nuisance claim because “damages flowing feonuisance are measured by the diminution of
the property’s value caused by the nuisance’sfarence with the enjoyment of the property,”
and plaintiff could not “provéiis case without expert testimongbout “the causation of the
alleged diminution in value” (citations aimternal quotation marks omitted)).

AlthoughChapmardecided a breach of contract catereasoning is equally persuasive
in a negligence action like this case. Indeedjlbatises of action include a causation element.
The court thus predicts thidite Kansas courts would apgDhapmars reasoning to this case.
Like Chapmanthe undisputed summary judgment fdwse establish that other preexisting
defects “may have diminished the value of iiptiéf's aircraft] separge and apart from any
problems created by [defendant’s] defective performanick.at *4. These other preexisting
defects include the pre-hail damage “squawks” plentiff never repaired and the “history” that
came with the aircraft from three other incidentgere the aircraft sustained damage. Because
these preexisting defects “inherently impact| Jé tfability to determine whether, and to what
extent, it should award [plaintiffl damages,” Kasgequires expertgemony “to distinguish
and attribute those damages that may ha&es lzaused by the preexisting condition . . . and
those damages that may have been caused hyddefies breach of the standard of cardd
(quotingSchwartz43 P.3d at 834).

Here, plaintiff has marshaled no expert testiynto establish the geisite causal link to
support its negligent bailment claim. Indeed, qtiéfis expert, Brad Guyton, testified that he

does not have an opinion about the causeeoélleged diminution of the aircraft’s value:
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Q. But are you offering an opinion asth@ cause of the diminution of value?
A. The cause, no.

Doc. 85-1 at 40 (Guyton Dep. 156:6-8). Mr. Guytwodestified that platiff never asked him

to provide an opinion about the alleged canfSine aircraft's diminution in value:

Q. Were you asked to determine the cause of any diminution of value of [the
aircraft]?
A. No, | was not asked.

Id. (Guyton Dep. 155:20-22).

Without expert testimony to establish thquisite causal link, nceasonable jury can
conclude that defendant waggligent as a matter of lawso, applying the reasoning of
Chapman plaintiff's negligent bailment clea cannot survive summary judgment.

Plaintiff offers two arguments wh@hapmardoesn’t apply here. fAt, plaintiff says
Chapmaronly applies to real property. BGhapmardoesn’t include such a limitation. And
plaintiff offers no otheauthority showing thaChapmanapplies merely to real property. To the
contrary,Chapmarcited a medical malpractice case for thke in Kansas that expert testimony
is required to “distinguishrad attribute those damages that may have been caused by the
preexisting condition . . . and th@damages that may have been caused by defendant’s breach of
the standard of care.’Chapman2009 WL 1911750, at *4 (quotir§chwartz v. Abayt3 P.3d
831, 834 (Kan. Ct. App. 2002)chwartzaffirmed a district cours judgment notwithstanding
the verdict against plaintiff's claim for futureedical expenses. 43 P.3d at 834—35. The Kansas
Court of Appeals held that “there was m@asonable basis on which this jury could have
computed its award of future medical expendesfause plaintiff never offered expert testimony
“to show that future medical treatment wouldtbe result of an improper surgery rather than the

result of his preextsg disc disease.ld. at 834. Schwartzhus applied the same rule invoked
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in Chapmarto personal injury damages. The ddbus rejects plaintiff's argument that
Chapmaronly applies to real property damages.

Second, plaintiff argues th@hapmardoesn’t apply because a presumption of
defendant’s negligence arises in this bailment c&se M. Bruenger & Co., Inc. v. Dodge City
Truck Stop, In¢.675 P.2d 864, 687 (Kan. 1984) (“When the bailor shows that the property was
delivered to the bailee for hire and that the baile®failed to return ithe bailor has made out a
prima facie case of negligence against theeba#énd the burden of going forward with the
evidence to explain the failure to rdider then shifts to the bailee.”See alsdattern
Instructions for Kansas, PIK Civ. 4124.73 (2016) (“When bailed property is destroyed or
damaged while in the exclusive possession and control of the bailee, the law presumes the
bailee’s negligence to be the caa$e¢he loss and the bailee has thurden to prove that the loss
was due to other causes consistent @it care on (his)(her) part.”).

Even if that presumption appéidnere, plaintiff retains the kden to establish causation to
prove a negligent bailment claindetcraft Corp. v. kght Safety Int’] 16 F.3d 362, 363 (10th
Cir. 1993) (explaining that “the presumption effects only a shift ithe burden of production”
but the “burden of persuasion”mains “always with plaintiffs”)Strange v. Price Auto Serv.

Co, 218 P.2d 208, 211, 215 (Kan. 1950) (holding iniareEnt case that “the burden of proof of
negligence is on plaintiff and never shiftaid explaining that defendant may rebut the
presumption of negligence by “furnish[ing] evidenprima facie that the fire was not caused by
its failure to exercise due caretigthen the burden of production shifo “the plaintiff to show

that the fire was caused by thegligence of the defendant”gee also Prettyman v. Hopkins
Motor Co, 81 S.E.2d 78, 84 (W. Va. 1954) (explaining in bailment cases that: “[P]laintiff is not

relieved [of] the burden of proving negligenceonghe whole case merely because there may be
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a presumption of negligence on the part of tHemtant; but the bailor isot required to show
that the loss of property waaused by the negligence of théldauntil after the bailee has
introduced evidence to show that such loss wastdan excusable cause.”) (citing 6 Am. Jur.,
Bailments§ 368)).

Here, plaintiff claims defendant’s negligercaused the aircraft’s value to diminish. And
plaintiff contends that the bailment presumptésises because the aircraft was in the possession
of defendanti(e., the bailor) when it sustained hailndage. Applying a bailment presumption
only shifts the burden of production to defendaatjuiring defendant to rebut the presumption
that its negligence caused the diminution iluga Defendant offers uncontroverted facts
establishing several othexasons—besides the hail damagehy the aircraft’s value
diminished. These reasons include: the haihdamage “squawks” that plaintiff never
repaired; the “history” that came with the aircfaftim three other incidents where the aircraft
sustained damage; plaintiff's decision not te tlse insurance proceedsnake repairs to the
aircraft; plaintiff's offer to sell the aircraft “as’isand plaintiff's decisiorto enter a contract with
Chad Williams just 10 days after Jordache teated its agreement to purchase the aircraft.

After coming forward with uncontrovedeevidence to rebut the presumption of
negligence, the burden of proof remains vpkhintiff to establish negligence. And, @apman
holds, plaintiff cannot establighat defendant caused the glie diminution in value without
expert testimony Chapman 2009 WL 1911750, at *4See also Lowry908 A.2d at 37.

Plaintiff also asserts that, everGOhapmarapplies, it has offered sufficient evidence
from which a jury could find the requite causaklinPlaintiff contends @t Mr. Guyton’s expert
report shows that he provided an opinion almawisation—despite his deposition testimony that

he was not retained to offer such an opinione &kpert report does nptesent a genuine issue
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of material fact for two reasons. First, the@ert report is hearsay ieence and inadmissible on
summary judgmentSege.g, Ho v. Michelin N. AmInc., No. 08-1282-JTM, 2011 WL
3241466, at *13 (D. Kan. July 29, 2011) (“[T]hiswt has repeatedly emphasized that, when
tested at summary judgment, the proponemixpiert testimony may not simply present the
unsworn report of the proposed expda€tause it is inadmissible hearsafjd, 520 F. App’x
658 (10th Cir. 2013)/Wayman v. Amoco Oil G®23 F. Supp. 1322, 1371 (D. Kan. 1996)
(holding that an expert report was not adnhiesevidence under Rul6’s requirement “that
facts opposing summary judgment . . . be admissible in evidence”). Second, plaintiff cannot rely
on the expert report to contrav®ir. Guyton’s sworn depositionggémony that plaintiff never
retained him to provide an opinion about causati®ee Talavera ex rel. Gonzalez v. WilE35
F.3d 1262, 1267 (10th Cir. 2013) (holding that mtidii “cannot create a genuine dispute of
material fact solely by relyingn a conclusion that vgawritten in an expéreport and later
gualified during that expert’s deposition. A wass’s later qualificabins are the relevant
‘opinions’ for purposes of sumemny judgment unless thereseme reason for disregarding
them.”).

Plaintiff also asserts that it has addutiegl requisite expetestimony through James
Mason, plaintiff's Chief Asset fiicer for Commercial Asset Rance. But plaintiff never
designated Mr. Mason as an expeitness. Plaintiff concedes as much. Doc. 97 at 28. Mr.
Mason’s testimony thus is lay testimony whichCémpmarholds, cannot suffice to establish
the requisite causal link between defendant’galiienegligence and the alleged diminution in
value to plaintiff's property. Haall these reasons, the summarggment facts fail to create a
triable issue on the causation etarhof plaintiff’s negligent bailment claim. The court thus

grants summary judgment against plaintitflaim for another and @ependent reason.
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In sum, the court grants defendant’ssoary judgment motion against plaintiff's
negligent bailment claim for two independesdsons: (1) Kansas law imposed no duty on
defendant to place the aircraft in a hangad @) plaintiff offers no expert testimony to
establish a causal link betweerfetelant’s alleged negligencadaplaintiff's alleged diminution
in value damages.

1. Conclusion

For the reasons explained above, the tcodenies plaintiffs Motion for Summary
Judgment and grants defendamfistion for Summary Judgment.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion for
Summary Judgment (Do84) is granted.

IT IS FURTHER ORDERED THAT plaintiff’s Motion for Summary Judgment (Doc.
105) is denied.

IT IS FURTHER ORDERED THAT defendant’s Motion to Exclude the Expert
Testimony of Brad Guyton (Doc. 86) is grantegbart and denied in part as moot.

IT IS FURTHER ORDERED THAT defendant’s Motion to Strike (Doc. 109) is
denied.

IT IS SO ORDERED.

Dated this 27th day of April, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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