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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANDREW W. DUNLAP,
Plaintiff,

V. Case No. 16-CV-2400-JAR-TJJ

KARIN NIELSEN, ET AL .,

Defendants.

MEMORANDUM AND ORDER

Plaintiff filed this breach of contrachd promissory estoppel @an, alleging Defendants
Karin Nielsen, the Estate of Tyghe Nielsen (tBstate”), and Nielsen Capital Finance, LLC
(“NCF”) refused to pay amounts due on twomissory notes signed by Tyghe and Karen
Nielsen, in their individual cageities, and/or as membersNCF. Before the Court is
Defendants’ Motion for Partial umary Judgment (Doc. 40). The motion is fully briefed and
the Court is prepared to rulé-or the reasons stated he)dhe Court grants Defendants
summary judgment as to the promissory estoppé@inclbut denies the same as to the breach of
contract claims.
l. SUMMARY JUDGMENT STANDARD

Summary judgment is appraogie if the moving party deomstrates “that there is no
genuine dispute as to any maafact” and that it is “entitletb judgment as a matter of la.”

In applying this standard, the Court views évedence and all reasonable inferences therefrom

! Fed. R. Civ. P. 56(a).
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in the light most favordb to the nonmoving parfy.“There is no genuine [dispute] of material
fact unless the evidence, consttue the light most favorable to the non-moving party, is such
that a reasonable jugould return a verdidor the non-moving party®” A fact is “material” if,
under the applicable substantivev]at is “essential to the prep disposition of the claim:” A
dispute of fact is “genuine” if ttere is sufficient evidence on easitle so that a rational trier of
fact could resolve the issue either way.”

The moving party initially must show the ahse of a genuine dispute of material fact
and entitlement to judgment as a matter of aim. attempting to meet this standard, a movant
who does not bear the ultimate burden of pesisumeat trial need not negate the nonmovant’s
claim; rather, the movant need simply point wuthe court a lack afvidence for the nonmovant
on an essential element of the nonmovant’s claim.

Once the movant has met the initial burdéshowing the absence of a genuine dispute
of material fact, the burden shifts to the nonmopagy to “set forth specific facts showing that
there is a genuine issue for tridl.The nonmoving party may nsimply rest upon its pleadings

to satisfy its burdefl. Rather, the nonmoving party must “§atth specific facts that would be

2 City of Herriman v. BeJI590 F.3d 1176, 1181 (10th Cir. 2010).

% Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004) (citiAgderson v. Liberty Lobby, Inc
477 U.S. 242, 248, 255 (1986)).

4 Wright ex rel. Tr. Co. of Kan. v. Abbott Labs., Ji&59 F.3d 1226, 123132 (10th Cir. 2001) (cithujer
v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).

® Adler, 144 F.3d at 670 (citingnderson477 U.S. at 248).

® Spaulding v. United Transp. Unio279 F.3d 901, 904 (10th Cir. 2002¢rt. deniecb37 U.S. 816 (2002)
(citing Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986)).

" Adams v. Am. Guar. & Liab. Ins. G&33 F.3d 1242, 1246 (10th Cir. 2000) (citikdler, 144 F.3d at
671);see also Kannady v. City of Kioys00 F.3d 1161, 1169 (10th Cir. 2010).

8 Anderson477 U.S. at 256Celotex,477 U.S. at 324Spaulding279 F.3d at 904 (citinglatsushita Elec.
Indus. Co. v. Zenith Radio Corg.75 U.S. 574, 587 (1986)).

° Anderson477 U.S. at 256ccord Eck v. Parke, Davis & C®56 F.3d 1013, 1017 (10th Cir. 2001).



admissible in evidence in the event of trial framich a rational trier ofact could find for the
nonmovant.*® In setting forth these specific factbe nonmovant must identify the facts “by
reference to affidavits, depdsin transcripts, or specific exhibits incorporated ther&inTo
successfully oppose summary judgment, the nonmtawast bring forward more than a mere
scintilla of evidence in support of his posititthA nonmovant may not create a genuine issue of
material fact with unsuppted, conclusory allegations®

Finally, summary judgment is not a “disfaedrprocedural shortctiton the contrary, it
is an important procedure “designed to secueguhbt, speedy and inexpensive determination of
every action.**
Il.  UNCONTROVERTED FACTS"”

As an initial matter, Plaintiff has failed tcmmply with several local rules. First, she
failed to properly controvert Defendantsatgment of uncontroverted facts as required by
D. Kan. Rule 56.1. In this district, the gerigmaactice is for the nonmovant to state for each
numbered statement whether thet is controverted or uncaowerted. Plaintiff ignored
Defendants’ statement of uncontroeel facts and asserted her own. As a result, Plaintiff has
failed to comply with the portion of the loaalle that requires ideifying the number of

movant’s fact that is disputédl. Additionally, many of Plaintifs statements of uncontroverted

1 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quoaer, 144 F.3d at
670-71);see Kannady590 F.3d at 1169.

"' Adler, 144 F.3d at 671.

2 V/itkus v. Beatrice Col1 F.3d 1535, 1539 (10th Cir. 1993).

13 Tapia v. City of Albuquerqud 70 F. App’x. 529, 533 (10th Cir. 2006).

14 Celotex477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

15 For convenience, the Court will henceforth refer to the Nielsens individually by their first names.

15D, Kan. Rule 56.1(b)(1) (“Each fact in dispute must be numbered by paragraph, refer withepitytio
those portions of the record upon which the opposing party relies, and, if appktatdehe number of movant's
fact that is disputed.”)



facts were inconcise or incorrectnta@ry to D. Kan. Rule 56.1(b)(2). For example, in
paragraphs 4, 5, 11, and 12, Pldfrgiated that Karin did nateny signing and executing the
loan documents until she assertent First Affirmative Defensdyut she did specifically deny
signing any of those documents in her AnsiflePlaintiff has also improperly filed a surrephy.
Surreplies are not contemplated by D. Kan. Ruldc), they are rare, and only allowed with
leave of court® Plaintiff did not seek leavbefore filingher surreply.

For these rule violations, Defendantguest the Court deetheir statement of
uncontroverted facts as admitted pursuant to D. Kan. R. 56'1(&)ey also filed a motion to
strike the surrepl$? Plaintiff filed no response to the mmti to strike and the time for doing so
has expired. Because the Court concludesgbattmmary judgment should be granted even
after considering the surrgpthe Court denies the motion to strike as moot.

Although burdensome, the Court will not dealnof movants’ facts uncontroverted and
will keep in mind the applicable summary judgnt standards in determining the facts for
purposes of this motion. The following maégifiacts are either uncontroverted or, if
controverted, are construed in thehlignost favorable to Plaintiff.

Tyghe and Karin Nielsen were married émer nine years preceding his death. Around
2009, Tyghe was diagnosed with cancer. By 20¥8h& was unable to wowit his occupation

as a physician. Around September 17, 2013, TyghegdiCF, with him as its sole member.

7D, Kan. Rule 56.1(b)(2) (“If the party opposing summary judgment relies on any facts not contained in
movant’'s memorandum, that party must set forth each additional fact in a separately numbered paragrapt, suppo
by references to the record, in the manner required by subsection (a), above.”).

¥ Doc. 18, 19 at 2.

¥ poc. 51.

2 King v. Knoll 399 F. Supp. 2d 1169, 1174 (D. Kan. 2005).
% Doc. 48 at 1.

#Doc. 52.



On or abouOctober 282014, Plainiff Alex Dunlap loanedb150,000 tdNCF. Plantiff
producel four docunents memaoalizing this loan: 1) tle Promissoy Note — OnDemand (e
“Promissory Note”),2) the Loa Agreement3) the Loa Summaryand 4) thecanceled ceck
made pgable to NG&. The Pronissory Nok stated in prtinent part

FOR VALUE RECEIVED, the undesigned, Tghe and Kain Nielsen ad

Nielsen Capgal FinancelLLC (Borrowers) . . . pomises to gy to the oder of

Alex Dunlap(Lender), be principalsum of $1%,000 (Prin¢pal). The lorrower

also promiseto pay 2Qpercentage @nts per anum pro ragd over a tam of up

to one year nless agreg upon othewise by bok parties. ©ntract is reewable

every 60 dag from 10/8/2014. Theentire unpal Principaland any acrued

interest shalbe immedigely payabé UPON DEMAND of any holder & this

note, but nosooner tharhirty (30) days from &ecution of his note*

The seond page othe Promissry Note cantained two signaturespne was Tyge’s and tle

other ajpeared to b&arin’s: >

Yo 1A

Tyghe Nieisen Karin Nielsen

(Signature of Borrowers)

The Loan Ayreement stizd it was fmade and eered into . . by and baveen Nielen

n25

FinanceCompany {Borrower”) and Alex Dunlap (“Lender”).”* On page 9 othe Loan

Agreenent, the sigature blockwas as follavs:

ZDoc. 42-2 afl.
21d. at 2.
% Doc. 42-3 all.



Nielsen Capital Finance

By: -
Name: ___ Tyvghe Nielsen -
Title: _ President

Attachal to the Loa Agreemehwas a doconent entitlel “Loan Summary.” Itindicated fghe
and Karn Nielsen giaranteed thloan and ontained tle following signatures, ne was Tyge’s

and theother appeaad to be Kain's:

Signature by Guarantor: % + )'é'w‘- M

Signature by Lender:

On or aboutNovember Z, 2014, Plintiff madea $50,000 dan to NCF?® This secad
loan wasmemorialzed in a loanagreemenback-datedOctober 282014, withan incorrect
stated lan amount 6$150,000(the “Secod Loan Agrement)?’ The loan smmary attabed to
this agrement, hovever, indicaed that themaximum laan amountvas $50,000the defaultrate
was 206 per annumand the loa was guarateed by Tyhe and Keen Nielsonthe “Secon
Loan Summary”).?® The Secod Loan Agrement was fgned by ghe as Preédent of NG
The Seond Loan $mmary comained the dllowing signatures, onevas Tyghes and the dter

appeard to be Kam's:

%6 This loan wa comprised o $40,000 chek made payale to Tyghe @ or about Jyl 8, 2013, acared,
unpaid inerest in the amunt of $8,8E, and a secahcheck in theamount of $1,25 dated Noember 27, 204.
Doc. 1 at4446.

2" Doc. 42-4 afl2.
2 |d. at 10.



Signature by Guarantor: % + )‘601.-\ /Z-Z...

Signature by Lender:

Tyghe died a Decembe 3, 2015. @ May 24,2016, Dusth Wiemersa resident of
Dallas @unty, lowa filed a Petiion for Appointment & Special Adaninistratorfor the Estte of
Tyghe Nelsen in tle District Caurt of Miami County, Kansas, Pradte Sectiorunder case
number2016-PR-00046 (the Probate Cag’). On thesame day,tie Probate Gurt appoited
Karla Kerschen Sheard as thé&pecial Adninistrator?®

Notice of theMay 24, 246 Petitionwas publisked in theKansas City Sir beginnirg
June 22016 and eding June 162016, andn theMiami County Reublic beginning Junes,
2016 an ending Jue 22, 2016.Both noties to creditos stated:

You are herigy notified hat on May24, 2016, &etition for Issuance oLetters of

Administraton was filedin this Cout by DustinWiemers, oe of the péintiffs in

acivil case gainst Tygle Nielsen, @ceased, wb has a clan against Jghe

Nielsen andtherefore, bs an interesin the estte as a cretbr, prayingfor

iIssuance ot etters of Adninistration to Karla Kerschen Sheard as Spaal

Administrata.

All creditorsof the decdent are nofied to exhbit their demands agairtghe

Estate withinthe later ofour montts from the @te of first publication d notice

under K.S.A.59-2236 ad amendmaets theretopr if the identity of the aeditor is

known or regonably asertainable, ® days afteactual notte was give as

provided bylaw, and if beir demand are not tbs exhibitedthey shalbe forever

barred®

On June 3, @16, Karin ecorded thd_ast Will and Testamat of TygheLindberg Nelsen
(“Tyghe's Will") in the Probat€ase. Onuly 14, 2016 the Probat Court admnitted Tyghes

Will and appointedKarin as suftitute Exeaitor. Tyghés Will expressly statethat it “shal not

2 Doc. 48-2 atl-3.
% Docs. 42-5 ad 42-6.



extend the statute of limitations for paymentslelbts, or enlarge upany legal obligation or
any statutory duty to pay debts.”
1. Analysis

Defendants seek partial summary judgn@anthree grounds: 1) Karin is entitled to
judgment on the breach of contract claim becahsewas not a party to any contract with
Plaintiff; 2) the claims agaihshe Estate are barred by K.S@59-2239; and 3) the promissory
estoppel claim fails for lack of reasonable reliance. Plaintiff arguesuhanary judgment is
inappropriate because genuine issues of nataict exist regarding: 1) whether Karin’'s
signatures were forged or unauthorizedwBether Kansas’s nonclaim period was ever
triggered; and 3) whetherahtiff reasonably relied upon Tyghe’s promises. The Court
addresses each issue in turn.

A. Breach of Contract Claim Against Karin

Karin argues that she is entitled to suanynudgment on the breacii contract claim
because she was not a party to any contrabt®aintiff. In support, Karin submitted an
affidavit, declaring that: 1) the signatures onNlwge and the loan agreements were not made by
her or with her knowledge or consent; and2 had no knowledge of these documents at the
time they were purportedly made atid not approve or consent to thémPlaintiff counters
that signatures are presumed valid in Kansasyaunt to K.S.A. § 84-3-308 and that Karin's self-
serving affidavit, alone, does not overcothis presumption nor shift the burden of
authenticating her signature to Plaintiff.

K.S.A. § 84-3-308 (West) states:

31 Doc. 42-8 at 12.
32 Declaration of Karin Nielsen, Doc. 42-1 1 9, 10, 15, 16, 21, and 22.



(a) In an action with respect to an instrent, the authenticity of, and authority to

make, each signature on the instrument is admitted unless specifically denied in

the pleadings. If the validity of a signa¢ is denied in the pleadings, the burden

of establishing validity is on the persolaiming validity, but the signature is

presumed to be authentic and autbedi unless the action is to enforce the

liability of the purported signer and thegser is dead or incompetent at the time

of trial of the issue of \ality of the signature. lan action to enforce the

instrument is brought against a persomh&sundisclosed principal of a person

who signed the instrument as a party to the instrument, the plaintiff has the burden

of establishing that the tBndant is liable on the strument as a represented

person under K.S.A. 84-3-402(a).

In her answer, Karin specifically denied siggnany of the loan documents or knowledge of
them®® Accordingly, the burden of &blishing the validity of Kari's purported signatures is on
Plaintiff. Nonetheless, the signature is presumngtientic and authorized unless the action is to
enforce the liability against add or incompetent signor. Kaigalive and the action is to
enforce the validity of her signaty so the presumption applies.

The Court finds Karin’s argument thadr affidavit overcomes the presumption
unpersuasive. While Karin’s testimony as to twn signature is competent and admissible,
“whether the presumption of valigiactually is rebutted is an isstor the fact finder at tria®*

A reasonable fact finder could find the presumption outweighs Karin's testimony if they found
Karin unbelievablé® Under these circumstances, the @ooncludes that summary judgment

on the breach of contract claim against Kasimappropriate. The presumption is enough to

raise a genuine issue of maakfact as to the authgaity of Karin’s signaturé®

% Doc. 18, 119, 19, 29, 3and First Affirmative Defense.

34 Orix Fin. Servs., Inc. v. Thunder Ridge Energy,,INn. 01 CIV. 4788, 2006 WL 587483, at *20
(S.D.N.Y. Mar. 8, 2006) (collecting cases holding that summary judgment is inappropriate where issue of
authenticity of signature is in dispute).

% Davis v. Greenpoint Mortg. Funding, In®No. 1:09-CV-2719-CC-LTW, 2013 WL 12239135, at *4
(N.D. Ga. Feb. 13, 2013), report and recommendation adopted, No. 1:09-CV-2719-CC-LTW, 2013 WL 12239134
(N.D. Ga. Mar. 5, 2013) (concluding summary judgmentweantranted because a reasonable factfinder could still
find the signed ackmdedgment form more credibledah the plaintiff's testimony).

3¢ Davis, 2013 WL 12239135 at *4.



B. ClaimsAgainst the Estate

Defendants argue that all claims against thtatEsre barred becauBkintiff did not file
a claim in the Probate Case before the namcfeeriod expired. Kansas’ nonclaim statute
provides:

(1) Alldemands . . . against a decedeastate . . . includg any demand arising

... on account of or arising from any lilgtly as surety, guargor or indemnitor,

and including the individual demandsexfecutors and administrators, shall be

forever barred from payment unless thendad is presented within the later of:

(a) four months from the date of figgublication of notte under K.S.A. 59-2236,

and amendments thereto; or (b) if tdentity of the creditor is known or

reasonably ascertainable, 30 days aftaradctotice was given, except that the

provisions of the testator’s will requiring the payment of a demand exhibited later

shall controf*’
Defendants contend: 1) Octol#r2016 marked four months aftée first publication of notice
in theKansas City Star2) October 8, 2016 marked four nibs after the fst publication of
notice in theMliami County Republicand 3) Plaintiff receivedctual notice no later than on
February 13, 2017, when Defendants provided him with a copy of the published Notices to
Creditors. And because Plaintiff has not fileclam against the Estate in the Probate Case
within 30 days of February 13, 2017, Defendangsiarthat all claims against the Estate are
barred, entitling it t;summary judgment.

Plaintiff rejoins that the time for a credit file a claim against the Estate has not
commenced because Karin did not publish @oiyce after she was appointed the Estate’s
Executor. He argues “the plain languag&@.A. 8 59-709 clearly requires [the Estate’s
Executor to] publish a separate noticereditors pursuant to K.S.A. § 59-2238.'He

maintains the Notice to Creditors publisheddstin Wiemers was premature and ineffective

3"K.S.A. § 59-2239.
% Doc. 47 at 13.

10



because it was not “pursuant to an order of the court” as required by K.S.A. § Bof@atiff
also says the thirty days from receiving actuatice is still an undetermined date because he
never received actual notic®.

Contrary to Plaintiff's assedn, K.S.A. 8§ 59-709(a) does notysthat an estate’s executor
must give notice to creditordt says that “[e]very peibner who files a petition for
administration . . . shall give notice to creditolhus, Kansas law cgiires the petitioner to
publish notice to creditors. Wiemers was thetjpeter who filed the petition for administration.
The Court rejects Plaintiff's argument thatéfiers’ notice publidgon was premature and
ineffective because the Probate Court neveredtan order appointing Karla Kerschan Shepard
as the Special Administrator. The Probatei@ however, appointeéghepard as the Special
Administrator on May 24, 2018. The Court also rejectsetargument that Wiemers'’
publication was not “pursuant tacaurt order.” Nothing in 8 59-70&plicitly calls for a written
order directing publication, especially whee thublication procedures are set forth in the
statute. Moreover, the thisgntence of 8 59-709(a) supportwding Karin was not required to
publish notice to creditors. That sentence ptesi “[a] petitioner for the appointment of a
successor administrator . . . shall publish notice to creditors only in the event the original
petitioner for administration or for the probatea will had failed to give such notic&”

Wiemers, the original petitioner for adminigioam, provided notice, thukarin was relieved of

¥1d. at 12.

“01d. at 13.

*Doc. 48-2 at 1-3.
*2K.S.A. § 59-709(a).

11



the duty to publish notice toexitors. The subsection (apmclaim period thus expired on
October 3, 2016°

As for the subsection (b)-nonclaim peri@gfendants contend Piiff received actual
notice on the following dates: 1) June 2, 2018wre 8, 2016, when Wiemers first published the
Notice to Creditors; 2) November 29, 2016, wiefendants filed their answers, asserted
K.S.A. 8§ 59-2239 as an affirmative defense, aatestthat any claims against the Estate were
barred; and/or 3) February 13, 2017, when Daetglserved him withardcopies of the
published Notice to Creditors as part of their depyental Rule 26(a)(1) sitlosures. Plaintiff
argues that none of theseents constitute actualtne. The Court agrees.

The parties do not dispute thaaipliff was a known creditor. Im re Estate of Poweff
the Kansas Court of Appeals succinctly expéd how the time period in K.S.A. § 59-2239
applies to a known creditor:

In simpler terms, the time period faliig a demand againsin estate expires

either 4 months after pub&tion notice or 30 days aftactual notice, whichever

comes later. K.S.A. 59-2239(1). Rbat reason, the nonclaim statute is

essentially “a special statute of limitats” that applies to almost all claims

against an estatdn re Estate of Reynold266 Kan. 449, Syl. § 3, 970 P.2d 537

(1998). However, special rules applyht creditor is known or reasonably

ascertainable. Specifically, failure to provide one of thosdtoredvith notice of

the 4—month time period in K.S.A. 58239(1)(a) “will not bar the claim until

actual notice is given” Uess the creditor already dhactual knowledge of the

time limit. 266 Kan. 449, Syl. 1 6. In other words, the 4—month time limit is the

default for all claims, but a speciakcond time period applies to known or

reasonably ascertainable creditors whoikeceo notice of tht period and must
instead rely on actual notic&ee266 Kan. at 466°

3 October 2, 2016 falls on a Sunday, thus “the period continues to run until the end of the next day that is
not a Saturday, Sunday, or legal holiday.” K.S.A. § 60-206(1)(1)(C).

4 Case No. 113,839, 2016 WL 1719842 (Kan. Ct. App. Apr. 29, 2016).
41d. at *2.

12



Because there is no evidence ia tecord indicating that Plaintiff saw the Notice to Creditors in
either theKansas City Staor theMiami County Republiahe first publicion dates did not
commence the subsection (b)-nonclaim period.

Defendants’ affirmative defense alsa diot start the subsian (b)-clock. InReynolds
the parties conceded fidotice to Creditors” was mailed tihe creditor, nor was the nonclaim
statute drawn to the creditor’s attention by thetestaxecutor prior to the expiration of the time
allowed for filing of clams against the estdt®.The Kansas Supreme Court (“KSC”) held the
creditor’s claim was not time barred, stating:

Here, the record is void of any evideritbat Marine was ever notified that it had

4 months to file a claim. Clearly, Mae was notified years before it filed
anything against the estdteat UMB was not going tpay a debt owed by the
decedent because Marine had not filed arciaithe estate within 4 months as set
forth in the publication nate. The fact that Marinenew UMB was refusing to
pay the claim on the grounds that the nointlstatute had run is not the same as
giving notice of a date when the nonclairatste will bar the clan. We hold that

a known or reasonably ascertainable credif@n estate must receive notice that
is reasonably calculated under the circumsario apprise an interested party of
the pendency of the action and afford theypan opportunity to present its claim.
See Mullane v. Central Hanover Tr. C839 U.S. 306, 314, 70 S.Ct. 652, 94
L.Ed. 865 (1950). Notice of the 4—month stataf limitations is an integral part
of the notice requirement. Failure to gewd&nown creditor nate of the statute of
limitations, in the absence tife creditor having actual knowledge of the statutory
period under the nonclaim statute, will tair the claim until actual notice is
given to the known or reasdsig ascertainable creditdf.

Similarly, in this case, Defendants assettezir affirmative defense on November 29, 2016,
after the subsection)@onclaim period expired. Addanally, although Defendants recited
Kansas’ nonclaim statute in their Affirmative fease, they did not provide “a date when the

nonclaim statute will bar the claim” or providedemthat would allow Plaintiff to calculate the

“In re Estate of Reynold870 P.2d 537, 540 (Kan. 1998).
*71d. at 545.

13



limitations period. Defendants’ affirmative deferthus did not providPBlaintiff with actual
notice.

K.S.A. 8 59-2236(b) states: “Actual notice. may include, but not be limited to, mailing
a copy of the published notice, by first class mail, to creditors . . Reymoldshowever, the
KSC held that “the notice mube reasonably calculated undie circumstances to apprise an
interested party of the pendenmfythe action and afford the parén opportunity to present its

Claim.”48 «

[W]hen notice is a person’s due, pess which is a mere gesture is not due
process.* Although Defendants provided Plaintiftapy of the published notice, this was a
part of Defendants’ duties under Fed. R Civ. FaRt this case and was buried within a volume
of discovery. Under these circumstances, the Gowls it was not reasonably calculated to
apprise Plaintiff of his rights in the Probates€a The discovery producti thus did not provide
Plaintiff with actual notice. The subsection-(inclaim period therefore has not commenced.

Accordingly, Plaintiff's claims aginst the Estate are not barred.

C. Promissory Estoppel Claim

Promissory estoppel requires “(1) [tlhe prsan reasonably expected the promisee to act
in reliance on the promise, (2) the promisee aatedould reasonably lexpected in relying on
the promise, and (3) a refusaltbe court to enforce the promaigvould sanction the perpetration
of fraud or result in other injustic “Promissory estoppel commonly applies when a promise
reasonably induces a predictable sort of actiamihout the more formal mutual consideration

found in contracts® Defendants argue they are entilegsummary judgne for lack of

“8d. (italics added) (citing/lullane v. Cent. Hanover Bank & Tr. G839 U.S. 306, 314 (1950)).
*9Mullane, 339 U.S. at 315.

0 Mohr v. State Bank of Stan|e70 P.2d 466, 481 (1989).

1 Bouton v. Byers321 P.3d 780, 787 (Kan. Ct. App. 2014).

14



reasonable or detrimental reliance because titfaartended the loans before Tyghe allegedly
made promises to repay the loans with lifeurance proceeds. Ri&ff counters that he
forebore from formally seeking an interesthe life insurance paoeeds or filing a lawsuit
because Tyghe, his friend and colleaguel(IBdaintiff and Tyghe we doctors), who had
always paid his debt, promised to make fimancially whole with life insurance proceeds.
Plaintiff argues summary judgment is inapprogriaécause reasonablenissa question of fact
that should not be decided on dadceummary judgment record.

In Kansas, “[florbearance to sue cango®d consideration for a promise, regardless of
the actual validity of the clainif the one who forbears has @asenable and sincere belief in its
validity.”>® Unless the claim is obviously invalid, villess, or frivolous, forbearance from
prosecution is sufficient consideratith However, “[m]ere forbearance from suit or delay in
collection of payments without an agresmhto do so is not legal consideration.”

Plaintiff offers no argument or evidence to support Karin was involved in making any
promises to repay the loans with Tyghe's lifsurance proceeds. The Court therefore grants
Karin summary judgment on the promissory estoppel claim.

Plaintiff refers to an email string and hismwaffidavit to establishe acted reasonably in
relying upon Tyghe’s promise. He argues an agreement to forbear may be implied because:
1) Tyghe was his friend and respected collegfoéh Plaintiff andT'yghe were doctors);

2) Tyghe had always paid his deb8) Tyghe promised to makdaintiff financially whole with

*2Doc. 47-1, Affidavit of Plaintiff, 1 12-13.
*3 Schiffelbein v. Sisters of Charity of LeavenwoB P.2d 42, 45 (Kan. 1962).

> State ex rel. Ludwick v. Bryar@97 P.2d 858, 862 (Kan. 1985) (citiBguffer v. WestbrooB P.2d 950,
951(Kan. 1932)).

> Master Mortg. Inv. Fund, Inc. v. Chicago Title C812 F. Supp. 194, 196-97 (D. Kan. 1993), aff'd sub
nom.Master Mortg. Inv. Fund, Inc. v. Chicago Title Ins. C3 F.3d 1076 (10th Cir. 1994).
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life insurance proceeds, and 4) Plaintiff fow@drom formally seeking an interest in the
insurance proceeds or filing a lawsuit during Te'gHifetime. Although a trier of fact could
construe several statements by Tyghe in the estraily as an implied promise to repay the loans
with life insurance proceed? Plaintiff fails to refer the Court to any evidence to establish that
Tyghe expressly or impliedly, regsted Plaintiff to forbear in exchange for the life insurance
proceeds. There is also no evidence establishindPtamttiff agreed to forbear. The fact that
Plaintiff did forbear from suitluring Tyghe’s lifetime does not mean he agreed to forébear.
Because there is no evidence of an agreement to forbear from suit, the Court grants Defendants
summary judgment on the promissory estoppel claim.
V.  Conclusion

Karin is not entitled to summary judgmemnt the breach of contract claim because a
genuine issue of materitct exists as to the validity of hsignature. Plaintiff's claims against
the Estate are not barred because he did noveeaetual notice of the bar date. The breach of
contract claim against the Estate thus surveteamary judgment. Defendants are entitled to
summary judgment on the promissory estogtem because there is no evidence of an
agreement to forbear from suit.

IT ISTHEREFORE ORDERED that Defendants’ Partial Motion for Summary
Judgment (Doc. 40) is GRANTED IN PARTGDENIED in PART as set forth above.

IT ISFURTHER ORDERED that Defendant’s Motion t8trike (Doc. 52) is DENIED

as moot.

*Doc. 42-11 at 1-2 (“In reality, I'mmost concerned for my family becsauif | die my life insurance will
cover all of you guys but will leave less for [Karin] and the i@} “in the event that | [die], the money is there for
repayment;” and 3) “things might work themselves out naturally, though I'm going to keépdigh

" Federal Compress & Warehouse Co. v. H489 S.W.2d 922, 925 (Ark. 1945) (stating that “mere
forbearance from exercising a legal righitthout any request to forbear, @rcumstances from which an agreement
to forbear may be implied, is not a cimesation which will support a promise.”).
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IT ISSO ORDERED.

Dated: January 3, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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