Baker v. Boafd of Commissioners of Johnson County, Kansas et al Dog. 120

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

C.F.B., aminor, by and through her next friend
TERRI E. BAKER,

Plaintiff,
Case No. 16-2645-CM
V.

SHERIFF CALVIN HAYDEN, et al.,

Defendants.

MEMORANDUM & ORDER

Plaintiff C.F.B., a minor, by and through her gradner and next friend, Terri E. Baker, brings
this action against Johnson County Sheriff @alidlayden, Lieutenant Thomas Reddin, Sergeant
Christopher Mills, and Deputy Travis finer. Plaintiff claims that defelants deprived her of her ciVil
rights under 42 U.S.C. § 1983 whenmieers of the Johnson County Sffey Office (“*JCSQO”) illegally
seized her from her grandfathedsveway. The matter is now be#the court on defendants’ Motign
for Summary Judgment dvionell Claim and Hayden Individual CapacClaim (Doc. 96). Defendants
renewed their earlier summary judgment motion, addrgssnly the official capacity claims against
Sheriff Calvin Hayden. For the reasons set forth below, the court denies defendants’ motipn for
summary judgment in paaind grants it in part.

l. Factual Background

The facts regarding the incident remain unoorérted even after further discovery. On

September 2, 2015, Deputy Travis Turner of the JG&3 dispatched to meet with Ryan McCormjck

and his mother in a Johnson County parking lopotJarrival, Ryan informed Deputy Turner that he

! Plaintiff concedes she no longer intends to pursue an dudivcapacity claim against theestff. At the time this case
was filed, Frank Denning was sheriff of Johnson Countyy iAdividual capacity claimagainst Sheriff Denning are
therefore dismissed. And any individual aajy claims against the current sher@&lvin Hayden, are dismissed as well
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had filed for and been granted a Temporary Ord@ratection from Abuse (PFA) against his estran
wife, Maggie McCormick. Ryan filed the petition in Wyandotte County and, after a heari
Wyandotte County judge granted the PFA, which fimitdd Maggie from interacting with Ryar
According to the petition, Ryan soughe PFA for protection only for mself, claiming that while at

bar, Maggie allegedly sent someandside to attack him and thantively prevented him from callin
the police for help. She also continued to call laachss him after the incident and attempted to b
into his house.

Ryan also indicated in the pa&it that he and Maggie had a child in common, but did not
protection for the child. He requested that Madmggorohibited from entering his residence in Kan
City, Kansas, but sought joint legal custody of thigdohith parenting time.Ryan submitted a Uniforn|
Child Custody Jurisdiction and Enforcement Act (UE®B) affidavit along withhis petition, in which
he indicated that his dd with Maggie, S.F.M., was born indfember 2014 and was currently residi
with Maggie at a residence in Stéll; Kansas. While the affidavitdliist the birth nonth and year fol
the child, it did not statthe child’s gender or age.

The PFA was granted on September 1, 2015. Tder @rotected only Ryaand did not include
any protection for S.F.M. The order, however, ndtet “[tjlemporary legatustody and residency ¢
the following named minor child(rerp.F.M. 11, shall be: sole legal stody granted to Rintiff . . . until
this order expires.” Within thexeof the order, the judge had tbption to grant temporary parentir

time to defendant or to withhold parenting time friira defendant. The judge did not choose eitheg
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these options. The order indicated it was effeatiien signed by the judge and that “[lJaw enforcement

officials shall immediately enforce this order.”
Ryan provided the petition and orde Deputy Turner upon arrivak the scene. He informeg

Deputy Turner that the PFA had not yet beenestion Maggie and that the Wyandotte County ju
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instructed him to directly contact the JCSO forgessing and service, as it wdlde faster than if the
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court were to contact deputies for service. Dgfutrner immediately expssed concern over whethier

the JCSO had authority to serve an order from Milgéte County. Ryan also explained he was ung
about the custody order as he haly eaquested joint custody. Depulyrner told Ryan and his moth¢
that he needed to confirhis authority to serve the order ankiet@ustody of the dld. Deputy Turner
called Sgt. Brian Deer with the Civil Divisioresking guidance regardingettorder and the custod
issue. The Civil Division of the JCSO is respbiesifor carrying out court ders such as eviction
business seizures, and serving civibgess from state courts. TherBhDivision of the JCSO als(
handles civil service, butnly in unincorporated ptions of the county andt&f hours. Deputy Turne
along with defendants Lt. Thomas Reddin and Sgt.s@ipher Mills, are part dhe Patrol Division.

Because the entire encounter was recorded on Deputy Turner’s body camera, the court

conversation between Deputy Turner, Ryan, and Ryaother immediately following his phone call:

Deputy Turner: “Well, the only thingm trying to figure out for 100%
sure is usually we don't.. . . forcemsebody if they, like, if they don’t want
to give the kid back, we don’t forcibtgke ‘em. But, we're just trying to
make 100% sure because these things get messy.”

Ryan’s mother: “So if she won'’t givide child up, um, what do we do, go
back to the judge because, and say she wouldn’t do it, and then what do
they arrest her or what?

Deputy Turner: “They may—"
Ryan’s Mother: “Because basically she’s denying a court order saying that

he has — yeah — she’d be in contewiptourt for not following what that
says.”
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At this point, Deputy Turner received another phoak and then informed Ryan and his mother that

someone would be calling the Civil Division for dance. Deputy Turner then discussed the child

custody order in the PFA:




Just because [child custody exchajgean become really involved . . .
yeah . . . you know because if something happened to the kid, she’s gonna
say well they forcefully took my kids away . . . then it puts us in a world
of crap.

Ryan’s mother then told Deputy Turner that if Magtabsolutely refuses” to hand over the child, that

she and Ryan will just call the judge. Ryan agrel s mother and noted that he had requested

custody because “she has never done anything to itde’ dRyan also notethat he didn’t know, based

on the order, if he had tokia the child at this point. Ryan’s mother then stated:
Yeah, and we’re not thgpe that, you know, if welon't want . . . we're
not wrenching the child out of her hand. We’re not going to cause him
any kind of . . . if she’s refusing to dothen we’ll just take notes, maybe,
obviously . . . you know, get your, you'll have your thing, and then we’ll
be telling the judgéwell this is the dficer here and they refused to give
the child,” so | guess she’d just have to be in trouble legally with that then,
if she refuses.
Deputy Turner then took another call and infornk&gan and his mother dfis plan regarding thg
situation:
But basically, you know, with all th I'm going to tell her, you know,
basically if she don’t give the kid sis going to go to jail, so that's
basically. And, that's what | figuredut | just wanted to make 100% sure
before | go in there and start making myself look like a fool.
After approximately 20 minutes discussing theagittn with Deputy Turnein the parking lot,
Ryan and his mother followed Deputy Turner to thembmf Linus and Terri Baker, who are the pare
of Maggie and grandparents of plaintiff. ThekBes' residence was listed on the PFA petition as
address at which Maggie could be served. Defutrner arrived on scene and proceeded up
driveway, where he made contact with Linus Baker (“Baker”). Plaintiff, who was approximatel
years old at the time, appearedhe driveway with Baker. Deputy Ther told Baker, “we’re here t

talk to Maggie,” to which Baker responded “you’re going to have to leave.” Lt. Thomas Redd

Sgt. Christopher Mills alsarrived at the residence to assispDy Turner. Pursuand JCSO policy,
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anytime there is a “PFA with removal’—or whem individual needs to be removed from {
residence—an additional deputy needsd@resent at the scene. ABaker asked the officers to leay
Sgt. Mills responded, “we’raot doing that, I've got a cot order, we're here ttake [S.F.M.] . . . I've
got a court order, she’s going with us.”

Baker continued to demand that the officers égaand Sgt. Mills insisted that he had
protection from abuse order granting sole custodyhéo plaintiff.” Bakerbegan to retreat up th|
driveway and Sgt. Mills followed him and approachptaintiff, who was stading nearby. Sgt. Millg
asked plaintiff, “are you [S.F.M.]? Come hereestheart.” As Sgt. Mills reached down to pick

plaintiff, Baker began yelling “that is not [S.F.M.]"" Plaintiff began to cry and scream for her mot

soon as Sgt. Mills picked her up. Baker continuegetbat Sgt. Mills to “give me that baby, give me

[C.F.B.].” Sgt. Mills poceeded to carry plaintiff down the drivaywnoting he was going to “check wi
the parents” presumably about thentity of the child. Sgt. Mills aaied plaintiff off the driveway and
took her to the van where Ryan was parked withmasher. Sgt. Mills asked Ryan if plaintiff wa
S.F.M. to which Ryan responded “no, [S.F.M.] is a boy.”

Sgt. Mills then carried plaintiff back up the dzivay. Baker grabbed prdiff out of his arms
and carried her up the driveway, continuing to demand that the offieeddf his property. As Bake
took plaintiff into the house, the officers gatheredmthe garage, aware they had no authority to fo
Baker inside the home. One officer is heard askimng)tlte order say for us to get the kid?” As Dep
Turner began looking through the PBAder, Sgt Mills suggested thefiould “call Deer,” and noted *
wish they would have handled it.” Sgt. Millsggeeded to get Sgt. Deer on the phone and asked
how much authority do we have? He’s telling ugdboff the property, and we can’t take the child.

this stuff. He’s an attorneyHow enforceable is this order?”
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The officers eventually left the driveway inder to update Ryan andshinother who were stil
in their van parked on the stredtfter a few minutes, Ryan and his ther drove away and the incident
was over. Officers were unabledonfirm whether Maggie or S.F.M. weat the residence, and were
unable to serve her with the PFA at that time.

After the September 2, 2015 incident, Terri Bakied a complaint with the JCSO. The
Professional Standards Unit, thrébulylajor Mike Pfannenstiel, openeah investigative file for Terr
Baker's complaint. Maj. Pfannenstiel’s role wasnweestigate the incidemtnd make recommendations
for Captain Mark Rokusek, the commander of thedP&tivision, regarding any possible violations |of
JCSO policies. Based on the investigation, MagnRénstiel concluded that Terri Baker’'s complaint
was “based off of several factoshich could have been handledammore efficient manner,” including
the handling of the Out of Countydection from Abuse Order, a faikito thoroughly vet the PFA tp
determine the identity of the chilt issue, lack of knowledge regangl the authority and enforcement
on service of the PFA, and Sgt. Mills’s act o€lpng up plaintiff and carrying her off the propernty
without giving Baker a reasonable amount of time togly with the requests of the officers. Maj.
Pfannenstiel also concluded there was probable d¢aasét. Reddin and Sgt. Mills violated variouis
procedures of the JCSO including a failure tamifearize and understand all policies and procedures,
failure to supervise, and use obfane or insulting language. In pesse to Maj. Pfannenstiel’s repoft,
Capt. Rokusek issued Lt. Reddin and Sgt. Millscidfi reprimands for vialting policies regarding
supervision, and tasked them witleparing and facilitating a Patrol R€all trainingprogram specific|
to civil process and exeton of court orders.

. Legal Standards

a. Summary Judgment




Summary judgment is appropriatéhe moving party demonste that there is “no genuine
issue as to any material fact” atfit it is “entitled to judgment as a matter of law.” Fed. R. Civ. P
56(c). A “genuine” factual dispute requiresmaohan a mere scintilla of evidenc&nderson v.
Liberty Lobby, Inc.477 U.S. 242, 247 (1986). The party seglsummary judgment bears the initia
burden of showing the absence of geyuine issue of material fadCelotex Corp. v. Catretd77
U.S. 317, 323 (1986). Once the moving party dematestran absence of evidence in support of ar
element of the case, the burdearttshifts to the nonmoving pamyho “must set forth specific facts
showing that there is a genuine issue for tridliiderson477 U.S. at 248. The nonmoving party
“may not rest upon the mere allegaoor denials of his pleadingld.

In making the summary judgment determination, the court must view the evidence and
reasonable inferences in the lightshéavorable to the nonmoving partgdler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiM@gtsushita Elec. Indus. Co. v. Zenith Radio Co#5
U.S. 574, 587 (1986)). Ultimatelthe court evaluates “whether the evidence presents a sufficient
disagreement to require submission to the jury or érat is so one-sideddhone party must prevai
as a matter of law.’Liberty Lobby 477 U.S. at 252.

[I1.  Analysis

Plaintiff brings two claims under 42 U.S.€.1983—(1) unlawful seizure of her person un
the Fourth Amendment an@) municipal liability undeMonell v. Dep’t of Soc. ®es. of City of N.Y.C.
436 U.S. 658 (1978), for policies and customs violativeiaf rights. Specificlly, plaintiff claims
defendants Lt. Reddin, Sgt. Millsné Deputy Turner are liable indh individual capacities for thg
violation of her Fourth Amendment rights. She att®ms defendant Sheriflayden, in his official

capacity as the final policymakerfine JCSO, is liable for the vidian of her FourttAmendment rightg

based on constitutionally inadequate customs and peaatif the JCSO, informal customs of the JCH
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decisions of final JCSO policyakers, ratification of decisionsf subordinates by final JCSO

policymakers, and inadequate trainengd supervision of JCSO deputies.

Defendants have moved formsmary judgment on plaintiff$onell claims. InMonell, the

United States Supreme Court held that a municipedity be liable under § 1983 for violations of ciyil

rights if the violation is the resutif a “policy statement, ordinanceegulation, or desion officially

adopted and promulgated by that body’s officers.” ¥3®. at 690. This “offial policy” requirement]

distinguishes the act of the municipality from acts of the employees of the municipality, as munigipality

liability cannot derive from a #ory of respondeat superiddee Pembaur v. City of Cincinnatir5 U.S.

469, 479-80 (1986). A government, therefore, cannatuled under 8§ 1983 famjuries caused by it$

employees; rather, liability onlfttaches “when execution of a govermtis policy or custom, whethg

made by its lawmakers or by those whose edicts omaaysfairly be said to represent official policy,

inflict the injury.” Monell, 436 U.S. at 694.

Monell liability attaches only “foacts for which the municipalitigself is actually responsiblg
‘that is, acts which the municipality seofficially sanctioned or ordered.”City of St. Louis v
Praprotnik 485 U.S. 112, 123 (1988). Oninunicipal officials who have “final policymakin
authority” are subject thonellliability, and the challenged action “must have been taken pursuar]

policy adopted by the official afficials responsible under stdgav for making policy . . . .”Id.

To establish liability undeMonell, a plaintiff must show “(1the existence of a municipal

custom or policy and (2) a direct casual link between the custom or policy and the violation alleged.

Hollingsworth v. Hill 110 F.3d 733, 742 (1997). Municipal lisly can be based on (1) a form
regulation or policy statement, (2) an informabktmum that amounts to a “widespread practice t
although not authorized or written kgw or express municipal policy, ‘o permanent and well settlg

as to constitute a ‘custom or usage’ with the fattaw,” (3) the decisions of employees with fin
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policymaking authority, or (4) “thetification by such final policymads of the decision—and the bas

for them—of subordinates to whom authority was gafed subject to these pyimakers’ review ang

approval.” Brammer-Hoelter v. Twin Peaks Charter AgaiD2 F.3d 1175, 1189 (10th Cir. 2010) (citing

Praprotnik 485 U.S. at 123-27Monell, 436 U.S. at 690-91Pembauy 475 U.S. at 480-81).

o

S

Additionally, the Supreme Coatunas held that “there are limited circumstances in which an allegatipn of

a ‘failure to train’can be the basis foability under 8 1983."City of Canton, Ohio v. Harris489 U.S.

378, 387 (1989) (rejecting the contention that only unconstitutional policies are actionable under § 1983’

Municipal liability may be based on a failure to trainfailure to supervise employees, but only if that

failure results from “deliberate indifferegitto the injuries that may be causdgtammer-Hoelter602

F.3d at 1189.

Plaintiff has alleged that there is evidence uredah of these categories that establishes that a

policy or custom of the JCSO was the moving fdsetind the violation of her constitutional right

Defendants argue that plaintiff failemmake these allegations in thetfial Order (Doc89) and instead

should be limited to only arguingonellliability on theories of failure ttrain/supervisand ratification.
After reviewing the Pretrial Order, the court disagrees with defendants. Under
“Legal Claims and Defenses” samti plaintiff clearly states she seetunicipal liability based on a
five theories listed above. (D089, at 7.) The court thereforelmaddress each individually t
determine whether there are genugsues of material fact regarditigg existence of a JCSO policy
custom and whether that policy caused the dapam of plaintiff's @nstitutional rights.

a. Formal, Written Policy

Defendant Sheriff Hayden may be liable for wiirhg plaintiff's constitutional rights if she cg
prove that the JCSO caused suaiation through “a policy statemewtdinance, regulation, or decisiq

officially adopted and promulged by that body’s officers.Praprotnik 485 U.S. at 121 (citinglonell,

the
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436 U.S. at 690). Official policy often refers“formal rules or understandings—often but not always

committed to writing—that are intended to, and dealgssh fixed plans of action to be followed ung

similar circumstances consistently and over timeémbauy 475 U.S. at 480-81. Plaintiff cites fi\

er

e

different policies or directies that existed at the time of the incidanissue that she alleges directly led

to her constitutional injury.

o  Crvl Davision Directive CV 2016-12. “Out of County Fees., Service. and Feturns.”
issued Janunary 1. 2016 (Plamntiff s Exhibit 20):

¢ (Court Secunty Division Directive C5 2016-22. “"Warrant Confirmation/Civil Process.”
issued July 19, 2004 and in force and effective on September 2, 2015 (Plamuff's

Exhibiat 21):

e Civil Division Darective CV 2016-01, “"Methods of Service & Returns,” 1ssued October
4. 2011 and revised on January 1. 2016 (Plamnnuff s Exhibgt 22

* Johnson County Shenff's Office Policy No. 2005-19. “Domestic Violence/Stalking.”
1ssued September 19, 2005 and 1n force and effective on September 2. 2015 (Plamntiff s

Exhabit 23): and
* Patrol Division Directive Patrol: 2005-43, “Violation of a Protective Order.” 1ssued

December 20, 2012, revised on November 13, 2013 (no prior version retained by JCS0
as it existed on September 2. 2013) (Plamntiff s Exlabig 24)

(Doc. 105 *SEALED*, at 52.) Plairfficlaims that none of these paks discuss the requirement th

government officials secure a warrdr@fore seizing or otherwise famg the transfer of child custody

while serving PFA orders. Because these policiesielwdpovern service of ail process and protectiv
orders—did not include such instructions or guidattoe policies directly caused the deprivation of
Fourth Amendment rights.

Plaintiff is essentially alleging that the JCS@édure to include cedin information in their
written policies, rather than an affirmative policyeifs caused her constitutional injuries. “Where {
official policy that forms the basis of a local governmigtiility claim consistof a failure to act, the

plaintiff ‘must demonstrate thatéhmunicipality’s inaction was the result of deliberate indifferenc
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the rights of itanhabitants.” Hollingsworth 110 F.3d at 745ee alspCanton 489 U.S. at 394-95

(noting that when a claim efunicipality liability “is predicated upoafailure to act, the requisite degr

of fault must be shown by proof afbackground of events and circumstances which establish th

‘policy of inaction’ is the functional equivalentf a decision by the city itself to violate the

ce

fat the

Constitution.”) (Brennan, J., concurring). A party proves deliberate indifference by showing that the

need to act is “so obvious, and the inadequacy [stiag policy or custom] so likely to result in the

violation of constitutional rightsthat the policymakers . . . caeasonably be said to have been

deliberately indifferent to the needd. Deliberate indifference requires a showing that the policym
“deliberately’ or ‘consciously’ fails to act whengsented with an obvious risk of constitutional hg
which will almost inevitably result in constitutionajury of the type experienced by the plaintifid.
The deliberate indifference stamdas met if a plaintiff cantoow that the municipality ha
“actual or constructive notice thasitction or failure to act is substially certainto result in a
constitutional violation,” and it #n “consciously or deliberatelynooses to disregard the harnBarney
v. Pulsipher 143 F.3d 1299, 1307 (10th Cir. 1998). Notice lsarestablished by e#h proving the (1)
existence of a pattern of tortioesnduct, or (2) by showing the vadion of constitutional rights is

“highly predictable or plainly obwus consequence of a municipaityction or inaction . . . thu

presenting an obvious potential fmrnstitutional violations.”ld. at 1307—-08. Deliberate indifferen¢

aker
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requires a showing of more than just mere negligeriRather, it is more equivalent to a recklessriess

standard.Smith v. Cumminggl45 F.3d 1254, 1258 (10th Cir. 2006).

The evidence in the record hatees not show that the JCSOsndeliberately indifferent in it$

failure to include specific instructions regarding sieézure of children pursuant to a PFA in its officjal

policies. There is an abundance of depositiotinesy from various JCSO employees that shows

specific scenario was very unique, dhdt JCSO deputies in the Patavision rarely deal with out-of{
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county PFAs and PFAs that includeild custody orders. It was nplainly obvious that these brog
policies regarding PFAs and civil service shoblre included specific giliance regarding how t
handle child custody orders withiRFAs; and, that without thiguidance, JCSO deputies woy
inevitably commit a constitutional rights violation. The court finds that there is not sufficient evi
in the record to supportiththeory, and therefore grants defendamtotion as to whéter a formal JCS(
policy was the cause of plaintiff's constitutional injury.

b. Informal Custom or Practice

The Supreme Court has “long recaged that a plaintifmay be able to provine existace of a
widespread practice that, although not authorizgdvritten law or express municipal policy, is ‘S
permanent and well settled as to constitute a ‘custom or usage’ with the force offaapirotnik 485
U.S. at 127. First recognized Adickes v. S.H. Kress & Gahe court reasoned that “settled st
practice . . . can establish whatstate law,” and “[d]eeply embeddé&dditional waysof carrying out
state policy . . . are often tougherdatruer law than the dead wordstlé written text.” 398 U.S. 144
167-68 (1970).

One alleged unconstitutional act does not amount to a “custom”; rather, “[tlhere mus

‘persistent and widespread practicePineda v. City of Houster291 F.3d 325, 329 (5th Cir. 2002).

And even if a plaintiff can show evidence of a pent and widespread practice, there still mus
evidence that the policymaking official of theumcipality had actual ozonstructive knowledgeld. at
330.

“The existence or nonexistence ofiaformal policy, practice, or aiom is a question of fact fg
the jury . ...”Griego v. City of Albuquerqué&00 F. Supp. 3d 1192, 1212-13 (citigwers v. Hamilton
Cnty. Pub. Defender Comnmy’801 F.3d 592, 599 (6th Cir. 2007) (“[T]he evidence showed at le

disputed question of fact &3 the existence of its alleggolicy or custom. . . .")Surprenant v. Rivas
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424 F.3d 5, 21 (1st Cir. 2005) (“O’Machallenges the very estence of the interdted policy, custom
or practice. Proving the existenceafolicy, custom, or practice nortiyaentails questions of fact.
(citation omitted))Wallis v. Spence202 F.3d 1126, 1136 (9th Cir. 20q0n order to avoid summary
judgment, a plaintiff need only show that there is a question of fact regavtigttyer there is a cit
custom or policy that causedcanstitutional deprivation.”YGregory v. City of Rogers, Afk921 F.2d

750, 757 (8th Cir. 1990) (“[A]ppellants Yaraised material questionsfatt whether it was the custom

of the Rogers Police Department that officers could use their discretion in deciding whether of not tc

arrest intoxicated individuals, despite state statute requiring their arrestFancher v. Barrientas
No. CIV 11-0118 LH/LAM, 2013 WL 8600085, at *4 (D.M. Aug. 19, 2013) (“[A]t this time the
record is unclear and it remain a questiofaof as to which policy was in place.Jacobs v. Dujmovijc
752 F. Supp. 1516, 1525 (D. Colo. 199QY]he Jacobs have failed tmeet their summary judgment
burden of showing that it adoptegbalicy, custom or procedure that sad constitutionaliolations, or

that there is a question of facttaghe existence of such a policy.”)).

Proving an informal, unwritten policy requires esfite such as “a pattern of multiple simifar

instances of misconduct,” or “poéiofficers’ statements attesgj to the policy’s existenceld. at 1213.

Plaintiff alleges that the JCS@eveloped informal customs and practices reggrthe service

of PFA orders and the facilitation of any custody exchanges ordered within the PFA order. PRlaintiff

claims that the evidence shows that the JCSAatige was that PFA orders authorized deputies

to

physically remove a child from a PFA defendant’stody if necessary, and that because PFA orfers

are immediately enforceable when signed by a judgeuties did not have to serve the PFA defendant

with a copy of the order beforeet could seize or otherwise forceettransfer of custody of a chilgl.
Plaintiff argues this informal policy causecthiolation of her Fouh Amendment rights.

I. Existence of an Informal Policy

-13-




In his deposition, Capt. Rokusésstified as to the types @blicies used by the JCSO. H
testified that sometimes practices and customsdaveloped over time andeth aren’t necessarily
written down. (Doc. 105-3 *SEALED?*, at 14.)

Plaintiff submitted excerpts from six depositions of JCSO employees involved in this ing
In several of these depositions, oidils testified that PFA orderseaenforceable when signed by a jud

and therefore the orders withihe PFA order—such as child cody orders—are enforceable ev

before the PFA defendant isrgéed with the PFA orderSee, e.qg.Deposition of Mark Rokusek, (Dog¢.

le

ident.

105-3 *SEALED*, at 18) (“Q: . .. Is it your understangl that the child custody orders are immediately

enforceable as soon as the judge signs that olleYzs. Q: Do they need to be served on

opposing party before those custodsders are enforceable? AThe language is immediate

enforceable.”); Deposition of Mark Rokuseloc. 105-3 *SEALED?*, at 21) (“Q: And it's your

understanding, then, something being a child custody order means that it's immediately enforc
law enforcement? A: Yes, that's the languagéheforder and, specifically, the sheriff as we ar¢
statute required.”); Deposition of Sergeant Christophils, (Doc. 105-1 *SEALED*, at 28) (“A: . . |
Now, they’re enforceable, the orders, but they’rearoéstable unless someone has been served.
can't arrest someone for a violai of it if they haven’t been sesd, but you can enforce these is h

I've always been trained . . . Q: And you had alszuaésed the distinction taeeen arrestable versu

enforceable quite a bit. And jutst be clear, one of the waysu understood PFA orders and the chi

custody provisions under those orderbe enforceable was to physdigaemove the child from whery¢
they were and deliver them to the parent, corre&tTorrect.”); Deposition of Sergeant Brian De
(Doc. 23, at 23) (“Q: . . . What I'm asking is whenitigppropriate to physitig grab a child in this
situation?” A: When you’re enfoirtg the order of the court. Q: To your mind, that enforcement

fact that it hadn’t been served on Maggie McCormick thett was immaterial &his point? A: | believe

-14-
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they were there to enforce the artleat—the temporary orders that wenat in by the ourt. If you're
asking me when is it feasible to take a child to another parent, when they’re trying to enforce tf
in the court.”); Deposition of Sergeant Brian Dg€rgc. 23, at 30) (“Q: Your opinion, | think, corre
me if I'm wrong, but based on your testimony todag piotective order itsels enforceable whethg

it's been served or not, correct? A: “Yes.”);dasition of Mike Pfannenstiel, (Doc. 105-5 *SEALED

at 27) (“So do | understand that you mean that yonag per this policy, you auld not arrest someone

for violation of a protective order had they not beerved prior, you know, prior to that opportunity
arrest them? A: That’s corred@: But it doesn’t imply that the der and the order is, you know, prest
in the protective orders are unenforceable dingil are served?” A: That's correct.”).

Defendants do not controvert that deputies belibaea PFA order is “enforceable” as soon
it is signed by a judge and that a PFA order autlkesrthe JCSO to physically remove a child from
PFA defendant’s custody if necessary. (Doc. 109, at 8.)

Defendants do argue, however, that there is ndeace that this was an official custom
practice because there is no eviderthat any deputy had encountesedimilar situation. Withou
evidence that deputies had acted siryilan the past, plainti cannot prove this ia informal custom o}
practice.

The court disagrees. There isttmony from four separate JCSficials that PFA orders ar
enforceable, not arrestable, when signed byutigg—meaning deputies may enforce the order with
serving the PFA defendant. Simply because deph#idshot encountered this precise scenario in
past does not mean that an informal policy did nottexitie fact that at least four different officig
corroborated this sentiment is enotigat a jury could find an informglolicy within the JCSO existed—
especially considering Capt. Rokusek’s testimory fometimes practices and customs are devel

over time, but aren’t necessarily written down.
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The court finds there is evidenirethe record in which a jury could find that the JCSO had an
informal policy that PFA orders were enforceable when signed by the judge—including child custody
orders—even without prior nioe to the PFA defendant.

il. Whether the Policy Caused the Constitutional Violation

Even with evidence in the recotldat supports the existence afcertain policy, plaintiff may
only survive summary judgment if she can showehgrevidence that this policy was the moving force
behind her alleged constitutional injuries.

At the outset, the court notes that it stands &Yiltding that it is cledy established law that
children enjoy Fourth Amendmentgtections against unreasonable seiguand that they cannot e
removed from their parents’ casty—absent exigent ciuenstances or a warrarwithout first giving
the parents notice and a hearing. (Doc. 40, at hjl the court stands by igsarlier ruling that wher
considering this clearly established law, there idexwe in which a jury could find defendants—in their
individual capacities—acted unreasonably during the Septeb2015 incident, thus precluding
qualified immunity.

However, deciding whether a palior custom of the JCSO (and nost the actsf individuals)
was the moving force behind plaintiff’'s constitutional injury requires a more in-depth interpretation of
what seems to be unclear guidance from thesia Protection from Abuse Act (“KPAA").

The KPAA authorizes a court to enter temporemd custody orders prior to a hearing on the

PFA petition. SeeK.S.A. § 60-3106(b). Under ¢hstatute, “[n]Jo temporary der shall have the effeq

~t

of modifying an existing order gnting legal custody, residency, visiba or parentingime unless there

2 Defendant also argues that even if plaintiff has madéfiaisnt evidentiary showing that a policy exists, plaintiff's
argument still fails because the allegedapice is constitutional. The court, hoxee, does not believe a policy must be
facially unconstitutional to be actionable. Whether the palgelf is facially unconstitutional is not an element of a
Monell claim. RatherMonell requires the plaintiff to show that the policy was the moving force behind her constitutipnal
violation. SeeChew v. Gate27 F.3d 1432, 1444 (9th Cir. 1994) (noting, “[c]ity policy ‘need only cause [the]
constitutional violation; it need not be unconstitutional per se.).
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is sworn testimony at a hearinggopport a showing of good causeéd. Beyond these provisions, th
KPAA is silent on any procedural aspects of¢bstody transfer. There i® mention on how custod
is to be transferred once a cbhas entered a temporary order.

The PFA order at issue here, ialin Ryan obtained against Maggiand not S.F.M., included
provision that stated that tempordegal custody of S.F.M. “shall be: [s]ole legal custody grante
plaintiff.” (Doc. 100-1 *SEALED?*, at 14.) The der did not include any instructions for how t
custody order should be enforced or if deputies thadauthority to physically remove S.F.M. fro
Maggie’s custody. The PFA order did state, under arfivigs to Defendant” s&on, that “[t]his order
is effective when signed by the juelgLaw enforcement officials shanmediately enforce this order.
(Doc. 105 *SEALED*, at 6.)

There is evidence in the record that shows tHe@QGas an informal poljcthat PFA orders ar¢
enforceable, not arrestable, immediately after they are signed by a judge—and deputies do ng
serve the PFA defendant before enforcing the ofides. includes child custody orders within the PH

Several JCSO officials testifiedatso long as a child is outsiabf the home, a PFA custody ord

authorizes JCSO deputies to factiétaghe custody transfegven if that requiephysically removing the

child and delivering them to the parent who haguhcustody. So, accondg to testimony from JCS(
officials, JCSO deputies could—pursuant to a PFAmerdacilitate the child cstody transfer include
in the order without first serving the PFA defendaat,long as the child agsue was outside of th
home.

And in the present case, the JCSO followed ploéity. JCSO deputiemrived at Baker's homé
to serve the PFA on Maggie. The deputies knew tleaditther contained a traesfof custody of a youn(
child. When confronted by Baker, who was uncooperaSgt. Mills announcethat they had a PFA

and they were there to take S.F.M. Withoutrafieng to serve the PFA on Iggie, Sgt. Mills decided
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to “enforce” the custody provision of the ordehich resulted in him picking up plaintiff—the wrong
child—and carrying her down the driveway.

The court recognizes potentially two ways thfeimal policy could have been the moving force
behind plaintiff’'s constitutional injy: First, plaintiff's Fourth Amedment rights were violated as|a
result of Sgt. Mills’s act of seizing her pursuant to the JCSO policy that deputies could “enforge” the
PFA order without serving the PFA deflant—in this case, her mother.

Again, as the court mentioned in ggor order, it is clearly edbdished that officers do not haye

174

the authority to remove a child from custody without a hearingatideto the parentinless they have
an ex parte order to rawe the child or the chilgs in imminent dangerSee Gomes v. Wootb1 F.3d
1122, 1128 (10th Cir. 2006) (findingtate officials may not remowehildren from the home, even
through a temporary seizure, without due processngfldnich requires that pames “receive prior notice
and a hearing” unless emergency circumstances exishwhse “an immediate threat to the safety ¢of a
child.”). In Hollingsworth the Tenth Circuit found that a proten order, issued pursuant to the
Oklahoma Protection from Domestic Abuse Act thavered the PFA defendliés children, did not
“justify the removal of [her] children withoudrior notice and adaring.” 110 F.3d at 739.

The notice requirement is intended to proteceps’ Fourteenth Amendment rights to famil(al
association and privacy which “canrs violated without adequabee-deprivation proceduresMalik
v. Arapahoe Cnty. Dep’t of Soc. Send91 F.3d 1306, 1315 (10th Cir. 1999). And while these rules
apply often in scenarios when the state seeks toctadtedy of children in caseof suspected abuse pr
neglect, when considering the faofsthe present case it is clear whgrental notice is so fundamental
and necessary. Here, a jury could find that theged JCSO policy that gaties may enforce a child
custody order in a PFA without serving the PFAeddant, was the moving rice behind plaintiff’s

constitutional injury. This policy, which ignoréise clearly established notice requirement, allowed
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deputies to seize a child—the wrong child nonetheless—out of a dyiveitlaout first giving the parent

notice of the order. Had JCSO deputies firseginotice to Maggie beforenforcing” the custody

order, Maggie could have, at leadsad the opportunity tialentify which child was S.F.M., thus avoidin

g

plaintiff's illegal seizure. In a perfect world, pieties would have served the PFA on Maggie, giVing

her a chance to comply with andsis in the custody transfer, pretieg a traumatiexperience for g

small child and any chance of a constitutional tiola The court recognizes that some scenarios

require quick action by government astém order to protect a childdm danger. But there were 1
facts present in this case that ratied any of Maggie’s children wereimmediate danger of harm th
would justify removing them without providing notic&he judge issuing the PFA did not make g
findings that the JCSO needed to quickly remove S.F.M. from his mother’s custody, and nothin
KPAA indicates that a temporagustody order should be enforceallighout regard to the clearl
established notice requirement.

Further, many JCSO officials testifl that so long as a child wautside of the home, they hi

0]

At

Ny

g in the

y

hd

the authority to facilitate the custody exchangghout serving the PFA on the defendant.

Hypothetically, had Baker not been side with plaintiff at the time #80JCSO defendants arrived at the

home, their policy would have allowed them to tpkantiff—or any child theyreasonably thought wa

at issue in the PFA—without givingptice to any adult at the home. Without notice or service of

PFA, the custodial parent is lefttwout knowing where her child is wtho her child isvith, and creates
as we have seen herepatential scenario in whitthe wrong child is seide This is especially
problematic considering, even with a temporaryrietence in custody, thabhce physical custody i
erroneously transferred, it maever be regained.Dunn v. City of Elgin, Il 347 F.3d 641, 650 (7t

Cir. 2003).
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A jury, therefore, could find that a policy that does not require service of the PFA |
enforcing child custody orders, was the moving fdsetind plaintiff's constitutional injury. Giving
notice to Maggie could have prevented the unconstitutgmaure of plaintiff, who was not the child
issue in the PFA custody order.

Second, the policy authorizes deputies to m&fdhe custody ordersemetimes by physically
removing a child—without a warrant exigent circumstances. Agaih,s clearly established that
child may not be seized absent a warrant orestigircumstances, and a g9l that allows for &
warrantless seizure could easily be considered joyyaas the moving force behind the violation
plaintiff's Fourth Amendment rights.

There is some discussion by defendants thaPt& itself satisfies the “warrant” requiremer
A warrant is defined as “a writ dicéng or authorizing someone @i an act, esp. one directing a |4

enforcer to make an arrest, a sbaor a seizure.” WARRANT, Blacklsaw Dictionary(10th ed. 2014)

Deciding whether the custody ordeissue was a warrant requias examination of the KPAA|.

Kansas law is silent on the nature of the terapocustody order provided by the KPAA, and the KP

provides no guidance as to how child custody ordersld be “enforced.” Under Kansas law, there

several statutory provisions thatovide clear instruction for hownd when a child may be taken info

state custody. Under the Kansas Code for Carei@dr€h, a judge may issue an ex parte order direg
authorities to take a child into state custo@geeKan. Stat. Ann. § 38-2242(a). And under the Kar
Juvenile Justice Code, a law enforcement officer may takke a juvenile into custody if the officer h
a warrant to take the juvenile into custody or hab@ble cause to believe the juvenile is committing

offense or has committed an offen&eeKan. Stat. Ann. § 38-2330(a).

Kansas law also provides guigd&non how and when a court mayesrchild custody orders and

how to modify those ordersSeeKan. Stat. Ann. § 23-3204t seq Importantly, Kan. Stat. Ann. § 23
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2401 provides procedures for “enhanc[ing] the enfoergrof court ordered child visitation rights a
parenting time by establishing a simplified, expedpesmtedure to provide just without necessitatin
the assistance of legalwsel.” Under this provien, a party “who has been gtad visitation rights of
parenting time may file with the aa a motion alleging denial orterference withhose rights ang
enforcement of those rights.” Kan. Stat. Ann232401(b). These procedures are in additior
enforcement procedures provided in the UCCJEA Nothing in these custody enforcement procedy
authorizes law enforcement officets facilitate the transfer of stody, pursuant to a court-order
custody arrangement, by physically seizing or remgw child. In fact, the UCCJEA requires a p3g
to seek a warrant to take physicaktody of a child if garty believes the chilis “immediately likely
to suffer serious physical harm or be removed from this st&eeKan. Stat. Ann. § 23-37,311(a).

The question becomes whether KiRAA custody order is more amagous to a child in need ¢
care situation, in which the ex parte order woulddm@sidered a warrant to physically remove the cH
or whether it is more similar to a custody ordaforceable under the provisions of Kan. Stat. An
23-2401, which do not includeremoval provision.

The court believes thattemporary custody order within affparticularly when the PFA doe
not cover the children at issue nist analogous to a child in needazfre situation. The Kansas Co
for Care of Children provides detailed guidancehandling the very sensitive issues of potential ¢
abuse and neglect, including prowrss that specify when children snhe removed from their parent
custody. When, like here, there arefimolings of fact to idicate that children are in danger or expr
language ordering removal, it islikely that a court order traferring custody—and nothing more-
would be considered a warrant that would jugpifiysical removal of children by law enforcement.

This conclusion is supportedy the Tenth Circuit, whichfound that a PFA defendant

procedural due process rights wetielated when a deputy removéer children from her custod

-21-

| to
ires
od

rty

ild,

N. §

S




pursuant to an order issued pursuant to thdal@kna Protection from Domestic Abuse A
Hollingsworth 110 F.3d at 739. Importantly, even though thelodn were the subject of the protecti
order, the order contained no instiions to physically remove theitthren from their mother’s custody
and nothing in the Oklahoma law justified the remi@f#he children withouprior notice and a hearirig
Id. Similarly here, there were no instructions in the PFA order to physically remove S.F.M., and |
in the KPAA mentions physical removal of a childguant to a temporary casty order. Considering
for example, the Kansas Code for Care of Childreseéms clear that affirmative, written instructig
to physically remove a child, even temporarily, saguired before law enforcement may do so, ab
exigent circumstances. Explicitsimuctions are necessary becaussiziges, especially seizures
young children, should not be undertaken lightli2tinn, 347 F.3d at 649.

The court does acknowledge that a PFA situatidiffisrent from a standard child custody ord
The mere fact a PFA has been issued indicates thikelisa heightened riskf volatility between the
parties. Officers may have to act quickls the situation develops. But thisentialfor volatility does
not excuse the fundamental due process requirethahiparents are entitled to notice before th
parental rights are trarsfed. And it does not override a chiléfeurth Amendment protection again

seizure absent a warramtexigent circumstances.

The court, therefore, findhe temporary custody order withine PFA was not a warrant that

justified physical removal of a child, and rejects defendants’ argument that their policy to enfg
custody order within the PFBy physically seizing thehild was not the moving foe behind plaintiff's
constitutional injury because thesere acting pursuant to a warrant.

The court declines to dictate an appropriate oulprocedure should a RFlefendant refuse tt

transfer custody of a child onceethhave been served with tREA and are aware custody has bg

3 The Tenth Circuit granted the deputy queadfimmunity because his actions wezasonable in light of instructions he
received from an AssistaDistrict Attorney.
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temporarily transferred. There are protectiond@te under the KPAA for PFdefendants who violat
the terms of the PFA ordeSeeKan. Stat. Ann. § 60-3107(h); § 60-3110'here could be a situatig
in which a PFA defendant becomes uncooperative, andyitbe reasonable for an officer to take qu
action. In some situations, it mag more appropriate to have a ddind the PFA defendant in contem
of court. But this court does not sanction a “polizyWhich a child is removed from a parent’s custd
without a warrant or exigent circuwstances and without first givingdhparent noticeral an opportunity
to comply and peacefully trafer custody of the child.

For these reasons, the court finds there is evidienitee record in which a jury could find th
informal policy of the JCSO was the moving force bdhplaintiff’'s constitutbnal injury. Defendants
motion is denied on this theory.

c. Final Policymaker Decision

The Supreme Court has held that “an uncortgiital policy could be inferred from a sing|e

decision taken by the highest officials responsible for setting policy in that area of the goverr]
business,” thus giving rise to municipal liabiliteraprotnik 485 U.S. at 123ee alspPembauy 475
U.S. at 481 (finding “a government frequently choosesuaseoof action tailored ta particular situatior
and not intended to control decisiondater situations. If the decision aolopt that particular course

action is properly made by that government’s augearidecisionmakers, it surely represents an a

11%

n

ick

dy

ment’s

ot of

official government ‘policy’ as that term ismwononly understood.”). Not every decision by a municipal

officer automatically subjects the municipality tability. Liability only attaches “where th
decisionmaker possesses final autlydotestablish municipal policy witlespect to the action ordered
and where “a deliberate choiceftdlow a course of action is madi®m among varioualternatives by
the official or officials responsie for establishing final policy witlespect to the subject matter

guestion.” Pembauy 475 U.S. at 481-483.
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Plaintiff alleges that division commanderghe JCSO—who are final goymakers with respec
to directives—made continual decisions not to update constitutionally inadequate policies related
services and the removal of children, despite kngwhat warrants or exigent circumstances w
required before they could remove children fromirtlparents’ custody. The decision to not upd
policies, according to plaintiff, led the violation of her constitutional rights.

Again, plaintiff seems to allegihat defendants’ failure to achused her constitutional injun

and a failure to act requires a shogvof deliberate indifference. Thageno evidence in the record thiat

anyone in the JCSO, whether it ke sheriff or divisiorcommanders, made a deliberate choice to
update policies or that this failure to act was detitedy indifferent to plaintf’s constitutional rights.

And this alleged failure to updateljies is unlikely the tpe of “decision” by a final policymaker tha

—F

to PF/

ere

ate

not

At

the Supreme Court envisioned would implicktenell liability. For these reasons, the court grants

defendants’ motion as to whether a decision by d fioicymaker led to the violation of plaintiff's

constitutional rights.
d. Ratification by a Final Policymaker
According to the Supreme Court, if a subordinatenicipal official’s decision is subject t
review by the municipality’s final policymaker, the final policymaker has “retained the author|
measure the official’'s conduct for conformance wthieir policies.” Praprotnik 485 U.S. at 127
Therefore, if the final policymaker “approve[s]sabordinate’s decision and the basis for it, th

ratification would be chargeable to the nuipality because their decision is finald. Essentially, the

final policymaker's approval of a subordinate’s dem is the equivalent of the final policymakier

making that decision. And if thatecision, much like final policymak decision liability discussed

above, was made deliberately from among varioterradtives, that decsn can be considered

municipal policy that gives rise tdonell liability.
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Under this ratification theory, plaintiff allegésat Capt. Rokusek’s disciplinary decisions after

the incident are evidence that the JCSO approvars ahconstitutional policy that ultimately led to the

violation of her Fourth Amandment rights. Plaintiff claims th@apt. Rokusek merely issued writtgén

reprimands to Lt. Reddin and Sgt. Mills insteadadfiressing the underlying policies that led to

incident, which, according to plaintiff, serves asadorsement of the unconstitutional policy. Plaint
however, has not alleged that Capt. Rokusel iBnal policymaker for the JCSO, only for the

investigation into Terri Baker’'s complaint. WhileigH'ratification” theory may be evidence of the

existence of an informal policy, i not alone enough to lwensidered an “officiapolicy” giving rise
to Monell liability. Defendants’ motion is gnted on the ratifation theory.

e. Failure to Train/Supervise

As mentioned above, the Supreme Court hasthald‘there are limited circumstances in whi
an allegation of a ‘failuréo train’ can be the basier liability under § 1983.”Canton 489 U.S. at 387

It is only when a municipality’s failure to train @hoyees evidences a “deliberate indifference” to

the

iff

the

rights of its inhabitants” can this failure to traindmnsidered “a city policy or custom that is actionaple

under § 1983."Canton 489 U.S. at 389.
The failure to train theory, firgsecognized by the Supreme CourtGanton requires a “high
degree of fault on the part of city offads,” in order to be consistent wilhonell. Canton 489 U.S. af]

396 (Brennan, J., concurring). To impose a lesser standard of fault “would refufacto responded

superiorliability on municipalities—a result we rejectedVonell. . . .” 1d. at 392. By using language

like “deliberate indifference,” “substantially cam,” and “deliberate lwice,” the Supreme Cou
reiterated this high degree of faburden and conveyed its intent tiailure to train claims should b

actionable under 8§ 1983 in only limited circumstances. These limited circumstances could be §

4 Plaintiff concedes that her failure topervise claim against Lt. Reddin is against Lt. Reddin in his individual capadity,

official capacity. Any officialcapacity claims against Lt. Reddin are therefore dismissed.
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instances where a “municipality [] fail[s] to train its employees concerning a clear constitutional duty
implicated in recurrent situations that a particulaplayee is certain to face,” éwhere it can be shown
that policymakers were aware of, and acquiesced pattern of constitutional violations . . . ld. at
396-97 (Brennan, J., concurring).

A plaintiff claiming inadequate training underl®83 must show a specific training deficiency
that, “in light of the duties assigned to specific adfis or employees, the need for more or diffefent
training is so obvious, and the inadequacy so likehgsaolt in the violation ofonstitutional rights, that
the policymakers of the city can reasonably be said to have been deliberately indifference to the neec
Canton 489 U.S. at 390. Again, deliberate indiffererrequires a showing that the municipality has
“actual or constructive notice thasitction or failure to act is substially certainto result in a
constitutional violation,” an@ conscious or deliberate cheito disregard the harnBarney 143 F.3d
at 1307. Notice can be established by either proviadihexistence of a patteaf tortious conduct
or (2) by showing the viakion of constitutional rights is a ithly predictable ormplainly obvious
consequence of a municipalityggtion or inaction . . . .1d. at 1307-08. It is not sufficient to simply
show that an injury or accident cdliave been avoided if an officerdhaetter training othat a training
program had occasionally been negligently administeledat 391.

Plaintiff argues that the JCSO'’s failure to tralemonstrates a deliberate indifference to |the
constitutional rights of the citizens of Johnson County, including piair@pecifically,plaintiff claims
that the JCSO never provided adequate trainingersision to the deputies charged with serving RFA

orders, specifically PFA ders that include child custody deterations, and this flure to train or

supervise led to the violation of heonstitutional rights.Lt. Reddin, Sgt. Mills, and Deputy Turner all
testified they had not received specific trainingameling child custody orders within PFAs. Plaintiff

claims there is evidence in the record that shbwth a pattern of similar tortious conduct by JCSO
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deputies and that the risk of constitutional harns,veat should have been, plainly obvious and hig

predictable.

hly

The court has reviewed the evidence in thenemd the arguments of both parties, but does

not find that plaintiff has shown thatfailure to train by the JCSO amnts to deliberate indifference

the constitutional rights of plaintiff and the citizens the JCSO serves. Defendants testified in dep
that they had not been speciflgarained on serving PFAs with gt custody orders, but defendan
also testified that circumstancesbas the one involved in this case were extremely rare. And plg
has not shown any evidence that service of these tfmeders (PFA orders #h include a child custod
order) was a reoccurring situation or that deputies had even encountered such situations befol

is evidence that shows deputies were trained ersénvice of civil orders and PFAs, and while

specific element of service of PBAnvolving custody orders might halseen missing from the training,

it is not enough to merely show ttaat injury could have been avoidédhere had been better trainin
Again, the Supreme Court has nmisted that municipalities shoulg held liable for failure tg

train only in limited circumstances. Plaintiff is reqdrto show that the JCSO had actual or construg

notice that a failure to train in thscenario was substantially certamresult in the violation of the

constitutional rights of #ir citizens. The court finds thabh®wving was not made. The court gra
defendants’ motion on the failure ti@in and/or supervise theory.

IT ISTHEREFORE ORDERED that defendants’ Motion for Summary JudgmentMamnell
Claim (Doc. 96) is granted in part and denie¢art. Defendants’ motion is granted on the forr
written policy, final policymaker desion, ratification, and failure todimn theories. Defendants’ motig

is denied on the informal policy theory.
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IT ISFURTHER ORDERED that individual capacity claimagainst defendant Sheriff Frar
Denning and official capacity claims against defendehomas Reddin are dismissed. The cler

ordered to substitute Sheriff Calvin Hayderhis official capacity for Sheriff Denning.

Dated March 21, 2019, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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