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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

THE EVANGELICA L LUTHERAN
GOOD SAMARITAN SOCIETY, INC.,
etal.,

Plaintiffs,

2
Case No. 16-CV-2665-DDC-GEB
MICHAEL RANDOL, in his official
capacity as the Director of the Kansas
Department of Health and Environment,

Defendant.

MEMORANDUM AND ORDER

The plaintiffs in this case include skilledirsing home facilitiesdadquartered in South
Dakota and 21 of its patientsThe Evangelical Lutheran Good Samaritan Society (“Good
Samaritan”) operates facilities Kansas and provides 24-hour skilled nursing care to its patients,
including the 21 plaintiff patientsamed in this case. This matter is before the court today on
defendant Kansas Department of Health Bndironment’s (“KDHE”) Motion to Dismiss (Doc.

8) and plaintiffs’ two Motions to Amend Complaint (Docs. 19, 24). For reasons explained
below, the court grants defendant’s fido and denies plaintiffs’ motions.
l. Background

“Medicaid is a program administered coogievely by states and the federal government

to provide ‘health care to personko cannot afford such care.Morris v. Okla. Dep’t of

Human Servs685 F.3d 925, 928 (10th Cir. 2012) (quotBigpwn v. Day 555 F.3d 882, 885

! Plaintiffs identify 21 patient plaintiffs in its Complaint. Plaintiffs also haved filed motions seeking leave to

file two proposed amended complaints. Doc. 19-1, Rd€l. The proposed First Amended Complaint removes
two plaintiffs who either Wwhdrew their Medicaid application or whose applications recently were grafed.
Docs. 18, 19-1. The proposed Second Amended Complaint identifies a total 21 plehetdic. 24-1.
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(10th Cir. 2009)). States “choosing to partatgpreceive federal funds for state-administered
Medicaid services provided they comply with the requirementiseoMedicaid Act.” Lewis v.
N.M. Dep’t of Health261 F.3d 970, 974 (10th Cir. 2001). The requirements for the Medicaid
Act are found in 42 U.S.C. § 13@6seqg.and its implementing regulations, 42 C.F.R. 88 480
seq. Id. Subsection (c)(3)(ii) of 8 435.9X#ovides that the state agenopy not take more than
45 days to determine the eligibility of Medicadplicants who apply oany basis other than a
disability.

Each of the patient plaintiffs were admatt® a Good Samaritan facility in Kansas
between 2011 and 2016. Each patient plaintgtinees 24-hour skilled nursing care, and each
one applied for Medicaid in Kansas on nosattility bases. As of November 21, 2016,
defendant had approved Medicaid benefitslfdpatient plaintiffsdefendant had denied
Medicaid benefits for eight patient plaintiffs)datwo cases were still pending. Doc. 10-1 at 12.
One denial, separate from thgla noted above, resulted in administrative appeal that was
later withdrawn by the applicastauthorized representativil.

Plaintiffs assert that defermtsfailed to make a Medicaid eligibility determination within
45 days for each of the patient plaintiffs’ apptions and thus did not comply with federal
regulation § 435.912(c)(3)(ii). Plaintiffs assert defendants violated the Americans with
Disabilities Act (“ADA”) by denying benefits to the patienpitiffs and unfairly discriminated
against plaintiffs on the basis thieir disabilities. And, plaintiffessert that defendant violated
their Fourteenth Amendment due process an@lgoyotection rights. Plaintiffs seek the

following relief: “Issuing an Order requiring tliefendant [to] automatically approv[e] the

2 Defendant’'s Opposition to plaintiffs’ first Motion famend asserts that none of the patient plaintiffs’

applications remained pending as of January 23, 2017. Doc. 22 at 2. Plaintiffs’ second pkopersaed

Complaint identifies four new putative plaintiffs who are not listed in the Complaint or First Amended Complaint.
SeeDoc. 24;see alsdoc. 25 at 2. Defendant’s Opposition to pldfe’ second Motion to Amend asserts that three
of the new patient plaintiffs’ applications have been determined, and that it cannot locate iofoomae fourth.

Doc. 26 at 3.



plaintiffs’ Medicaid benefits” ([Dc. 1 at 17); (2) “take other sl actions as are proper and
necessary to remedy the defendant’s violataomd order such equitable relief as will make
Plaintiffs whole for Defenda’s unlawful conduct.”ld.

Defendant moves to dismiss the case unddeia¢ Rules of Civil Procedure 12(b)(1),
12(b)(2), and 12(b)(6). Defendiacontends the court lackslgect matter jurisdiction over the
case, and defendant contends the court’s pdrgorsaliction over the casis “questionable.”
Defendant also contends that eviesubject matter and personatigdiction exist, plaintiffs have
not stated a claim upon whicélief may be granted.

Plaintiffs first asked the court for leav¥o amend the Complaint on January 9, 2017.
Doc. 19. Plaintiffs asked for leave againMay 25, 2017, before the court had ruled the first
Motion to Amend. Doc. 24. Ihoth motions, plainifs complied with D. Kan. Rule 15.1 and
attached their proposed amended complaithiéad motion. Defend# opposes plaintiffs’
motions and asserts that grantpigintiffs leave to amend their Complaint would be futile.
Docs. 22, 26.

Il. Analysis

Plaintiffs’ Complaint purport$o assert four causesaftion, but the court condenses
their claims into two caes of action for two reasons. EjiiGount | of the Complaint seeks
“declaratory judgment relief” #tt defendants violated 42 C.F.R. § 435.912(c)(3) when it failed
to determine the patient plaintiffs’ Medicatigibility within 45 days of receiving their
application. Plaintiffs bringhis claim under 28 U.S.C. § @2 and Federal Rule of Civil
Procedure 57. But § 2201 and Rule 57 dosapply “an independent source of federal
jurisdiction.” Schilling v. Rogers363 U.S. 666, 677 (196(8ee alsd-ed. R. Civ. P. 57

(explaining that Rule 57 governs the procediar obtaining a declaratory judgment under 8



2201). The “availability of such [declaratgundgment] relief presupposes the existence of a
judicially remediable right.”ld. Count | thus does not state iadependent cause of action.
Second, Count IV of plaintiffs’ Complaigiemands “temporary and permanent injunctive
relief.” Doc. 1 at 16. But Count IV similarkails to state an independent cause of action.
Count IV is best characterized plaintiffs’ prayer for relief. So, this Order and the court’s
analysis focus on Counts Il and Il and whetherdlaems they assert can survive defendant’s
Motion to Dismiss.

Ordinarily, the court first would addressfeledant’s jurisdictionlearguments under Rules
12(b)(1) and 12(b)(2)See Arbaugh v. Y & H Corb46 U.S. 500, 506 (2006) (“Whenever it
appears by suggestion of the parties or otherhisiethe court lacks jurisdiction of the subject
matter, the court shall dismiss the actionsge also Burger King Corp. v. Rudzew#zl U.S.
462, 472 (1985) (“The Due Process Clause protecitsdividual’s liberty irterest in not being
subject to the binding judgmerdéa forum” that lacks persahjurisdiction over him). But
defendant’s jurisdictional arguments in its Mutito Dismiss read more like arguments under
12(b)(6). SeeDoc. 10-1 at 16—17 (asserting tipaintiffs have failed t@ssert facts necessary to
support their ADA and Fourteenth Amendment CIgintSo, the court first determines whether
plaintiffs have stated claims upon which reliefidse granted and then addresses any remaining
jurisdictional concerns.

A. Legal Standard: Motion to Dismiss

Federal Rule of Civil Procedure 8(a)(2) pragdhat a complaint must contain “a short

and plain statement of the claim showing thatplteader is entitled t@lief.” Although this

Rule “does not require ‘detailddctual allegations,” it demandsore than “[a] pleading that

offers ‘labels and conclusions’ or ‘a formulaicitaton of the elements of a cause of action.



Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y550 U.S. 544,
555 (2007)).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim feefehat is plausible on its face.’Id. (quotingTwombly
550 U.S. at 570). “A claim has facial plausibiMgen the plaintiff pleasifactual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). “Under this atéard, ‘the complaint must give
the court reason to believe thhais plaintiff has a reasonable &ékhood of mustering factual
support fortheseclaims.” Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009)
(quotingRidge at Red Hawk, LLC v. Schneidé93 F.3d 1174, 1177 (10th Cir. 2007)).

On a motion to dismiss under Rule 12(b)(6ike-this one—the court assumes that a
complaint’s factual allegatiorere true, but need not accept miexgal conclusions as truéd. at
1263. “Threadbare recitals of the elementa o&use of action, supported by mere conclusory
statements” are not enoughstiate a claim for relieflgbal, 556 U.S. at 678. In addition to the
complaint’s factual allegations, the court atsay consider “attached exhibits and documents
incorporated into the complaint by referenc&shith v. United State561 F.3d 1090, 1098 (10th
Cir. 2009) (citations omitted).

1. Count Il: Americans with Disabilities Act

Plaintiffs allege defendant violaté@ U.S.C § 12132, the ADA. Section 12132
provides: “no qualified individuakith a disability shall, byeason of such disability, be
excluded from participation in or be denied thaddfds of the services, pgrams, or activities of
a public entity, or be subjected to discriminatby any such entity.” 42 U.S.C. § 12132. To

state a claim under the ADA, a plaintiff must alleggt) that he is a qualified individual with a



disability; (2) that he was ‘eithe@xcluded from particigtion in or denied # benefits of some
entity’s services, programs, ortadies, [ . . .]’ and (3) ‘that sth exclusion, denial of benefits,
or discrimination was by reas’ of his disability.” Villa v. D.O.C. Dep’t of Correction$64 F.
App’x 731, 734 (10th Cir. 2016) (quotigV. v. Albuquerque Pub. ScB13 F.3d 1289, 1295
(10th Cir. 2016)).

Plaintiffs have not stated aable ADA claim. They assertdhall “of the plaintiffs are
‘qualified individuals with a didaility.” Doc. 1 at 14. And, plaitiffs describe each plaintiff's
disability with some specificity. Doc. 1 at 3—But plaintiffs have not asserted that they were
denied benefitbecausef their disability, a requiredlement of an ADA claimSee Villa 664
F. App’x at 734 (holding thatlaintiff had not alleged factwufficient to support a claim under
the ADA merely by asserting thttere was “discrimination against [him] because of [his]
disabilities,” but otherwiséailing to elaborate on th “conclusory statement”). Plaintiffs merely
assert that that they are disabled and thahdetfet did not provide them the benefits that they
are entitled to receive under federal law. Dbat 12-14. By failing to assert facts to support
the third element of an ADA claim, plaintiffs hafaled to state a claim for which relief can be
granted under that Act. Theurt thus grants defendant’s Mari to Dismiss for plaintiffs’ ADA
claim.

2. Countlll: § 1983 Claim

Plaintiffs bring their next claim under 42S.C. § 1983. This provision “provides a
remedy only for the deprivation of ‘rights, privileges, or immunities secured by the Constitution
and laws’ of the United StatesGonzaga Univ. v. D&36 U.S. 273, 283 (2002). Plaintiffs
assert that defendant violatdwkir Fourteenth Amendment BiProcess and Equal Protection

rights when it did not timely deteiie their eligibility for Medicad. Doc. 1 at 15. U.S. Const.



Amend. XIV provides: “No Statshall . . . deprive any person of life, liberty, or property,
without due process of law” or “deny to any mersvithin its jurisdictiorthe equal protection of
the laws.”

Plaintiffs assert that defendant’s acts “eveommitted under color of state law.” Doc. 1
at 15. And indeed, it is a “prerequisite to aalef under section 1983 that “the defendant has
acted under color of state lawNagy v. Spen¢d.72 F. App’'x 847, 848 (10th Cir. 2006). But
plaintiffs have failed to plead any facts tgoport a claim for reliefinder 8 1983 for Fourteenth
Amendment violations. The court explains why below.

a. Due Process Claims

Plaintiffs title Count Il of their Compiat “Violation of Due Process and Equal
Protection.” Doc. 1 at 15. But nowhere in Cblihdo plaintiffs allege facts that support or
refer to due process violationSeeDoc. 1 at 15 (asserting thidie equal protection doctrine
ensures that all similarly situated peopletagated equally under thaw and asserting that
defendant committed the alleged acts under the obktiate law, but failing to mention the due
process clause). This deficiency alone justiiesmissal of plaintiffs’ due process claims for
failure to state a claimSeeFed. R. Civ. P. 8(a)(2) (“A pleadirtbat states a claim for relief
must contain” a “short and plain statement @f ¢kaim showing that the pleader is entitled to
relief.”). And plaintiffs’ due processaims suffer from more deficiencies.

The Fourteenth Amendment’s due processsdaurovides two types of constitutional
protections: procedural dyocess rights and subst&etdue process rightddennigh v. City of
Shawnegl55 F.3d 1249, 1253 (10th Cir. 1998 rocedural due prose “ensures that a state
will not deprive a person of life, liberty or prapeunless fair procedures are used in making

that decision.”ld. Substantive due process “guaranteestti@state will notleprive a person”



of certain rights “no matter how fair the peatures are” used to make the decisitth. The
Complaint hardly addresses the due proceassel, and plaintiffs never specify which due
process theory they mean to invoke.

Substantive due process “extends pravast only to “fundamental rights.Petrella v.
Brownback 787 F.3d 1242, 1261 (10th Cir. 2015). “To qualify as ‘fundamental,” a right must be
objectively, deeply rooted in thidation’s history and tradition.’ld. Plaintiffs’ Complaint does
not identify any fundamental right they were degd from receiving. The Complaint thus fails
to state a substantive due processwlapon which relief can be granted.

The Complaint also fails to allege a procedwiue process violation. The Tenth Circuit
uses a two-step inquiry to determine whetheindividual’s proceduratlue process rights were
violated. Camuglia v. The City of Albuquerqu#&t8 F.3d 1214, 1219 (10th Cir. 2006). First, it
asks, “[d]id the individual posse a protected propgrinterest to whicldue process protection
was applicable?1d. Second, “[w]as the individual affordesh appropriate level of process?”
Id. Here, plaintiffs’ Complaint falls short on both steps.

First, plaintiffs’ Complaint never identifiesarspecific life, libertypr property interest
that the defendant took from them. Plaintiffk &g court for an order requiring that defendant
“automatically approv|e] the plaiiffs’ Medicaid benefits.”Doc. 1 at 17. So, the court
understands that the Complains@ds a property interest in Bieaid benefits. But not all
plaintiffs have a property intesein Medicaid benefits.ndeed, only some of the patient
plaintiffs who applied for benefits were deenadigible. Plaintiffs may hope, or even believe
that all of the patient plaintiffare entitled to Medicdibenefits, but belief does not amount to a
constitutionally proteied property interestSee Geriatrics, Inc. v. Harrj$40 F.2d 262, 264

(10th Cir. 1981) (holding tha Colorado nursing home lack a protectable property interest in



continued Medicaid certificatiorithe court held tha “unilateral hope” cannot constitute a
protected property intesethat requires a pre-termination hearirsge also Johnson v. GuBiL

F. Supp. 2d 754, 772 (D.N.J. 2000) (holding that piésnwho had never éen granted Medicaid
benefits did not have a protected pedy interest in those benefit$)amby v. Neel368 F.3d
549, 556 (6th Cir. 2004) (finding thplaintiffs have property intests in Medicaid benefits only
if they meet the program’s requirements).

Second, and even if all of the plaintiffsgs@ssed a constitutionally protected property
interest in Medicaid beefits, none of the plaintiffs haweentified any constitutionally protected
process that defendant allegedly took from thé&taintiffs each had the opportunity to apply for
Medicaid. Indeed, the state has processed #fleopatient plaintiffs’ applications—some were
deemed eligible, others were not. Even thaamtiffs whose eligibity was denied had the
opportunity to requestl@earing on the denialSee42 C.F.R. § 431.220(a)(1) (“The State agency
must grant an opportunity for a hearing . . . [to] [a]ny individual who requests it because he or
she believes the agency has taken an action ewslye denied his or her claim for eligibility or
for covered benefits or services . . . .”). Ridis realize they had thright to a procedure
allowing them to contest any wrongful eligibfliletermination. Indeed, they identify this
process in their Complaint. Doc. 1 at 9. Imsplaintiffs have notsserted facts capable of
supporting a claim that defendanndsd them a constitutionally ptected process. This failure
means their due process claim donesstate a cognizable claim.

b. Equal Protection

Plaintiffs’ Complaint also fails to state antionable equal proteoti claim. An equal

protection claim requires a “thiresld allegation that the plaifitwwas treated differently from

similarly situated individuals."Watson v. Williams329 F. App’x 193, 196 (10th Cir. 2009).



Plaintiffs” Complaint asserts the following: “[€h[e]qual protection doctrine ensures that all
similarly situated persons are tred similarly under the law. H statute classifies people, the
classification must be based oiteria related to the statutexbjective.” Doc. 1 at 15 (quoting
Disabled Am. Veterans v. U.S. Dep’t of Veterans Affas2 F.2d 136, 141 (2d Cir. 1992)).
These legal principles frame the problem for glési Complaint here: it never asserts that they
were treated differently thamwpone else, or that aderal statute classified them improperly.
Without more, plaintiffs’ Complaint does nstiate an equal protection claim.

In sum, plaintiffs have failed to statelaim for which relief can be granted under §
1983 and the Fourteenth A&Amdment. The court thus gradefendant’s Motion to Dismiss for
plaintiffs’ 8 1983 claims.

B. Motions to Amend

Plaintiffs have moved twice for leave to amend their Complaint. Docs. 19, 24. The court
rules both motions now, and denteem for reasons explainedparts 1 and 2 of this section.
The analysis begins with the standard that governs these motions.

Rule 15 governs Motions to Amend in civil caseRule 15(a)(2) provides: “a party may
amend its pleading only with the opposing party’gtem consent or the caig leave. The court
should freely give leave when justice so requiré=ed. R. Civ. P. 15(a)(2). The decision
whether to grant leave to amendhighin the court’s discretionZenith Radio Corp. v. Hazeltine
Research, Inc401 U.S. 321, 330 (197inter v. Prime Equip. Cp451 F.3d 1196, 1204
(10th Cir. 2006). “Refusing e to amend is generally onlstified upon a showing of undue
delay, undue prejudice to the oppasparty, bad faith or dilatg motive, failure to cure
deficiencies by amendments previoualpwed, or futility of amendment.Frank v. U.S. W.,

Inc., 3 F.3d 1357, 1365 (10th Cir. 1993) (citationgtted). “A proposed amendment is futile if

10



the complaint, as amended, would be sulgdismissal for any reason . . .\Watson ex rel.
Watson v. BeckeP42 F.3d 1237, 1239-40 (10th Cir. 20Qdi)ations omitted).

The court denies plaintiffs’ motions to and because the proposed amendments would
assert theories that are futile. That is, flé&8i proposed amended cotants largely resemble
their first Complaint. Most notably, plaintiffirst proposed amended complaint adds a cause of
action against Dr. Susan Mosier her official capacity as theecretary of KDHE. Doc. 19-1.
Additionally, plaintiffs’ first proposed amendedroplaint replaces its request for a declaratory
judgment in Count | with a claim that defendawiolated 42 C.F.R. 43%12(c)(3) by failing to
process their applications timel\d. Also, their first proposed amended complaint would add a
claim that defendants violated seat504 of the Rehabilitation Actd. And plaintiffs add a
request for “retroactive paymentss their prayers for reliefld. Finally, their second proposed
amended complaint identifies new plaintifiSsoc. 24-1. But, neither proposed amended
complaint states any claims uponiafhrelief can be granted.

1. Plaintiffs’ 42 C.F.R. 435.912¢)(3) and Section 504 Claims

Plaintiffs’ proposed amended complaints wbatid two new claims to the case. They
allege that defendant violated 42 C.F.R. 435.912]@nd section 504 of ¢hRehabilitation Act.
But neither theory is legally viable.

Plaintiffs assert that dendant violated 42 C.F.R. § 435.912(c)(3) because it did not
timely determine the patient plaintiffs’ eligibilifpr Medicaid. But, plaintiffs have not shown
that 42 C.F.R. § 435.912(c)(3) creates an individual right enforceable through a private cause of
action. Section 435.912(c)(3) outlines the timess and performance standards for state
Medicaid agencies, but it nevesrfers a legal right or remedyrfprivate individuals if state

agencies fail to comply with these standards.

11



As explained earlier in thisrder, 8 1983 provides a remefdy deprivation of “rights,
privileges, or immunities secured by the Constitution and laws of the United St&®szaga
536 U.S. at 283 (internal quotation marks omitteBut, the Medicaid Act was enacted by
Congress under its spending powbt.A.C. v. Betit284 F. Supp. 2d 1298, 1305 (D. Utah 2003).
“In legislation enacted pursuant to theesgding power, the typical remedy for state
noncompliance” is not a private cause of action but an “action by the Federal Government to
terminate funds to the StateGonzaga536 U.S. at 28(QquotingPennhurst State Sch. and
Hosp. v. Haldermam51 U.S. 1, 28 (1981)). The Supreme Court has held that unless Congress
speaks “with a clear voice” and “manifests an mbéuous’ intent to confer individual rights,”
spending clause statutegdpide no basis for private enforcement” under 8 1983at 280
(quotingPennhurst451 U.S. at 17, 28).

Plaintiffs rely on an Eleventh Circuit casgge 1- 13 By and Through Doe, Sr. 1-13 v.
Chiles® to support their position that the patient ptifs’ rights were violated when defendant
failed to determine their Medicaid eligibilitp a timely fashion. Doc. 1 at 12—-13. g the
plaintiffs were disablethdividuals who had been deemidgdicaid eligible and placed on a
waiting list for admission into intermediate care facilities (“ICF"Bpe, 136 F.3d at 711. The
Eleventh Circuit held that the Florida DepartmehHealth and Rehabilitative Services violated
42 U.S.C. § 1396a(a)(8) by failing provide the plaintiffsheir Medicaid benefits—or
placement at the ICFs—with reasonable promptniksin so holding, the Eleventh Circuit
recognized that § 1396a(a)(8) created a privgte of action in reamable prompt Medicaid

assistanceld.

3 136 F.3d 709 (11th Cir. 1998).

12



But the facts irDoediffer substantially from the facts governing this motion. First,
plaintiffs bring this case under 42FCR. 435.912(c)(3)—not § 1396a(a)(8) like thee 1-13
plaintiffs. Second, several of the plaintiffs hbeve been deemed ineligible to receive Medicaid
benefits at all. And, the plaiffs who were deemed eligible nenadlege that they were denied
reasonably prompt Medicaid assistance. Thesatjfaiallege that dendant failed to make
determinations about theirigbility within the 45 daysequired by the implementing
regulations. Unlike the plaintiffs iDoe 1-13these plaintiffs have received and continue to
receive Medicaid benefits to cover thasts of their hdtncare services.

The Tenth Circuit has notldressed whether Medicaid’sphementing regulations, 42
C.F.R. 88 43@t seq,.create a privately enforceable right under 42 U.S.C. § 1983. But Judge
Crow in our district previously has considdrwhether the Medicagtatute, 42 U.S.C. §
1396a(a)(8), creates a private causaabion. He held that it does ndbee Sanders ex rel. Rayl
v. Kansas Dept. of Soc. and Rehab. SgBis F. Supp. 2d 1233, 1249-51(D. Kan. 2004) (“This
language creates a duty of the State to furnmgdical assistance’ witteasonable promptness,
but does not contain the explicit rigkcreating language describeddonzagd) (quoting
M.A.C. v. Betit284 F. Supp. 2d 1298, 1306 (D. Utah 2003))).

The analysis adopted Raylapplies equally to the regtilan at issue here. Like §
1396a(a)(8), § 435.912(c)(3) ladkghts-creating languagesee42 C.F.R. § 435.912(c)
(outlining the timeliness and perfnance standards with which the state agency must comply
without manifesting a clear and umbiguous intent to confer andividually enforceable right).
Plaintiffs have cited no authity for the proposition that § £3912(c)(3) creates a private right
of action. And so, the court condes that the Tenth Circuit, ifggented with this issue, would

conclude that Congress did not intend for thiplementing regulation to create an individual
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right enforceable through a prieatause of action. Plaintiffeus have not stated a claim for
relief under 8 435.912(c)(3).

Likewise, plaintiffs fail to state a claimifoelief under Section 504 of the Rehabilitation
Act. “Section 504 of the Rehabilitation Act progglthat ‘no otherwise alified individual with
a disability . . . shall, solely by reason of hehw disability, be excluded from the participation
in, be denied the benefits of, or be subjettediscrimination under any program or activity
receiving Federal financial assistanceCbhon ex rel. Bass v. N.M. Dep't of Heald46 F.3d
717, 725 (10th Cir. 2011) (quoting 29 U.S.C.Bl{&)). A prima facie case under Section 504
requires a plaintiff to claim: (1) he is a handigag individual, (2) he istherwise qualified for
the benefit sought, (3) he was discriminated rgjddecause of his haedp, and (4) the activity
in question receives fedéfmancial assistanced. (quotingJohnson by Johnson v. Thompson
971 F.2d 1487, 1492 (10th Cir. 1992)).

Plaintiffs assert no facts capable apporting a prima facie case under § 504. Their
proposed amended complaints cowt¢hat defendant’s failure toqaress plaintiffs’ applications
promptly constitutes unlawful discriminatiomder the ADA and Section 504. Doc. 19-1 at 12;
Doc. 24-1 at 10. And plaintiffs assert the thethat defendant’s praces and policies favor
similarly situated applicantsho do not possess disabilitielsl. But plaintiffs never assert any
facts to support thelegal theory. Indeed, their proposatiended complaints are plagued by
the same deficiency as theriginal Complaint—they allegeo facts supporting their broad
conclusion that they were discriminated agaiestausef their disability or handicap. This is
insufficient to state a claim upavhich relief can be grante®ee Igbal556 U.S. at 678

(“Threadbare recitals of the elements afaise of action, supported by mere conclusory
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statements” are not enough to state a claim for relfgintiffs have not ated a claim for relief
under 8§ 504 of the Rehabilitation Act.

Because both of plaintiffs’ proposed amendemplaints would be subject to dismissal
under Rule 12(b)(6), their proposathendments are futile. Theurt thus denies plaintiffs’
motions to amend their Complaintassert unsupportable legal theories.

2. Jurisdictional Concerns

Even if plaintiffs’ proposed amended comptaigould cure the claim defects in their
original Complaint, jurisdictional concerns persist. Plaintiffs’ claims are likely barred by the
Eleventh Amendment to our Constitution. eTttourt may raise thissue of Eleventh-
Amendment immunity sua sponte but, unlike subjeatter jurisdiction, it is not obligated to do
s0.” United States ex rel. Burblaw v. Orend@#8 F.3d 931, 941 (10th Cir. 2008) (quotifvis.
Dep’t of Corr. v. Scha¢t24 U.S. 381, 289 (1998)). The court addresses the Eleventh-
Amendment immunity issue, below.

Plaintiffs’ Complaint and proposed amendexinplaints bring claims against state
officials in their official capacitie. The Supreme Court has midtddear: “a suit against a state
official in his or her official cagcity is not a suit against the official but rather is a suit against
the official’s office.” Will v. Mich. Dep't of State Policegl91 U.S. 58, 71 (1989). “As such, itis
no different from a suit agast the state itself.Id. The Eleventh Amendment provides: “The
Judicial power of the United States shall notbestrued to extend to yasuit in law or equity,
commenced or prosecuted agamst of the United States bytiZens of another State, or by
Citizens or Subjects @ny Foreign State.'Seminole Tribe of Fla. v. Florid®17 U.S. 44, 54

(1996) (quoting U.S. Const. Amend. V). And, thepreme Court “has consistently held that an

15



unconsenting State is immune from suits brougliéderal courts by her own citizens as well as
by citizens of another stateEdelman v. Jordam15 U.S. 651, 662—-63 (1974).

The “landmark case dx Parte Young created an exception to this general principle.”
Green v. Mansoyrd74 U.S. 64, 68 (1985). Ex Parte Youngthe Supreme Court held that “a
suit challenging the constitutionality of a statkatal’s action in enforeng state law is not one
against the State.ld. (quotingYoung 209 U.S. at 159-160). The Court also held that the
Eleventh Amendment “does not prevent fedeaairts from granting prospective injunctive
relief to prevent a continuing violation of federal lawd. (quotingYoung 209 U.S. at 155-56).
In other words, the Eleventh Amendment does nosbiis against state offals in their official
capacities that seek prospective injunctive relidit the Supreme Court has “refused to extend
the reasoning ofoung,however, to claims for retrospective reliefd. at 68;see also Edelman
415 U.S. at 668, 678 (holding that a retroactivaravof benefits under a federal-state program
was a “form of compensation to those whosdiagons were processed on the slower time
schedule” and thus barred by the Eleventh Amendment).

Here, plaintiffs allege that defendants,iagtin their official capacities, violated 42
C.F.R. 8 435.912(c)(3) when they failed to makgibility determinatims about plaintiffs’
Medicaid applications within 45 days. In thpioposed amended complaints, plaintiffs seek an
order which requires defendantspiart, to make “retroactive coritae payments to plaintiffs.”
Doc. 19-1 at 15; Doc. 24-1 at 12. These retigagiayments would amount to compensation for
the plaintiffs who allegedly were requiremwait longer than 45 days for eligibility

determinations. This is not the type of prospective injunctive relief permittea Byarte

4 209 U.S. 123 (1908).
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Young® An action for monetary relief againsethtate, without consent, is barred by the
Eleventh Amendment. The Eleventh Amendmeotild not permit plaintiffs’ claims to proceed
in this federal court.

The court cannot envision facts that would péptaintiffs to proceed with their claims
for retroactive payment based on theParte Youngxception. If plaintiffs can allege facts that
might permit them to proceed within the boundaries imposed by the Eleventh Amendment
immunity, they certainly can file that case. But neither their Complaint nor their proposed
amendments have asserted such facts. Fisjintho are represendeby able counsel, have
failed three times to produce a complaint thatest a claim upon which relief can be granted.
The court thus denies plaintiffs’ motions to amend.

II. Conclusion

In sum, even if plaintiffs’ complaints s&at claims on which relief could be granted,
important constitutional questions prevent the court from exercising jurisdiction over the case.
The court thus grants defendant’s Motion to Dismissc([10) and denies plaintiffs’ Motions to

Amend (Doc. 19, 24).

° As discussed above, plaintiffs’ Complaint and proposed amended complaints Belg @r13 136 F.3d at

718, for the position that private individuals may bring1®083 claim against state afials for failure to furnish
Medicaid assistance within the timeline outlined by 8§1396a(af8¥Doc. 24-1 at 9. Notably, tHaoe plaintiffs
sought prospective injunctive relief, and the Eleventh Citbui concluded that their claims were not barred by the
Eleventh-Amendment immunityDoe 1-13136 F.3d at 719-23.
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IT IS THEREFORE ORDERED BY THE COURT THAT defendant KDHE’s
Motion to Dismiss (Doc. 10) is granted.
IT IS FURTHER ORDERED THAT plaintiffs’ Good Samaritan, et al., Motions for
Leave to Amend Complaint (2s. 19, 24) are denied.
IT IS SO ORDERED.
Dated this 20th day of July, 2017, at Topeka, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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