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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

J&M INDUSTRIES, INC.,

Plaintiff,
V. Casélo. 16-2723-JWB
RAVEN INDUSTRIES, INC.,

Defendant.

MEMORANDUM AND ORDER

This matter is before the court for ctmstion of patent claim terms pursuaniMarkman
v. Westview Instruments, In&17 U.S. 370 (1996). The parties have fully briefed their positions.
(Docs. 113, 116, 118.) The court held an evidepthearing on the disputed terms on May 29,
2018, and is prepared to rule.€eTbourt adopts the constructiontbe disputed terms set forth
herein. Additionally, because the court’s construction of these terms renders moot Raven’s
pending Motion for Summary Judgmeséé€Docs. 129, 130, 135, 136), Raven’s motion is hereby
DENIED.
|. Background

Plaintiff is the holder of U.S. Patent N§347,239 (“the ‘239 Patent”), which pertains to
a storage system for covering a pile of bulk matesath as grain. (Doc.1l) The Patent discloses
an invention for using tarpaulins with an intershpping system. The parties dispute the meaning
of three terms within the Patentk&ims: “lower edge,” “upper edge,” and “fastener” or “plurality
of fasteners.” These terms appear in seveadinsl of the ‘239 Patent, including Claims 1 and 9.

Claim 1 is representative of the other claims aoming these terms and is set forth in full below.
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Claim 1

1. A storage system foroevering a e of bulk
material, the system comprising:

a storage area surface hayia storage perimeter
defined at a ground surfacétkin which the pile of
bulk material is stored substantially on or
proximate to the ground surface;

a retaining wall etending along the storage perimeter,
the retaining wall having a lower edge positioned at
the storage perimeter and an upper edge opposite
the lower edge, the retaining wall angled away from
the storage area;

a board securable to at least a portion of the upper edge
of the retaining wall, the secured board and at least
a portion of the upper edge of the retaining wall
having a space there between, the space defining an
opening;

a plurality of tarpaulinseach tarpaulin including

at least one adjacent edglee plurality of tarpaulins
joinable together at the adjacent edges by a plurality
of fasteners,

at least one perimeterdge, each of the perimeter
edges collectively defining a tarpaulin perimeter, a
portion of each tarpauliat or proximate to each
perimeter edge positionable over the upper edge of
the retaining wall, and

a plurality of tunnels, eadarpaulin incluihg at least
one tunnel integrally baled to the tarpaulin;

a plurality of straps, eac$trap provided within and
freely movable through one of the tunnels, at least
one end of each strap extendable beyond the
tarpaulin perimeter and beyond the board over the
upper edge of the retaining wall; and

a tightening mechanism connected to at least one end
of the each of the plurality of straps,

wherein at least one of éhperimeter edges of the
tarpaulins is insertablewvithin or through the
opening thereby securing at least one tarpaulin to
the upper edge of the retaig wall as the board is
secured to the upper edge.

(Doc. 1-1 at 17.)



II. Legal Standards

A patent must describe the exact scope dhaantion so that the patentee secures his or
her right to “all which he [or she] is entitled” aimdorms “the public of what is still open to them.”
Capstan AG Systems, Inc. v. Raven Indust., Ne16-4132-DDC, 2018 WL 953112, * (D. Kan.
Feb. 20, 2018) (quotinylarkman 517 U.S. at 373). Toward that end, a patent must have a
specification with a written description of tirevention, and the manner and process of making
and using it, “in such full, clear, concise, and éxaans as to enable any person skilled in the art
to which it pertains, ... to make and use the saand shall set forth tHeest mode contemplated
by the inventor ... of carryingut the invention.” 35 U.S.C. § 112(a). The specification must
“conclude with one or more claims particulagginting out and distinctly claiming the subject
matter which the inventor .regards as the inventiorid. at § 112(b).

“A patent’s claims define the inventionCapstan AG System2018 WL 953112, *1
(citing Phillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc)). The claims serve
“to forbid not only exact copies @&n invention, but [also] prodtecthat go to th heart of an
invention but avoid[ ] the literal languagéthe claim by making noncritical changeld. (citing
Markman 517 U.S. at 373-74). Infringemeinta patent suit requiresfinding that a patent claim
“covers the alleged infringis product or processMarkman 517 U.S. at 374. Resolution of that
issue necessitates a determination of “what the words in the claim rnigkafeitation omitted).
Pursuant taVlarkman the court must construe the contested terms in a claim before a jury can
determine whether accused products infringe on the claim.

“Claim construction begin®y considering the language ttie claims themselves.”

Capstan AG System®018 WL 953112, *2 (citingPhillips, 415 F.3d at 1312). “The words of a



claim should be given their ordingand customary meaning as undeosl by a person of ordinary
skill in the art in question dhe time of the invention.Sprint Commc’ns Co. L.P. v. Comcast
Cable Commc’ns LLONo. 11-2684-JWL, 2014 WL 5089402, *1 (D. Kan. Oct. 9, 2014) (citing
Phillips, 415 F.3d at 1312-13). The claims themselpesvide substantiajuidance as to the
meaning of particular claim term§he context in which a term issed in the asserted claim and
in the patent’s other claims is uskfor understanding the ordinary meanitd.

The claims do not stand alorimyt are part of a fully integted written instrument. They
must be read in view of the spication, of which they are a paRhillips, 415 F.3d at 1315. “In
fact, the specification is ‘the begtide to the meaning of a disputedm’ and is often dispositive.”
Sprint Commc’ns2014 WL 5089402, *2 (citingphillips, 415 F.3d at 1315.) The specification
may contain a special definition of a term giVey the patentee — in which case the patentee’s
definition controls — or it may weal an intentional disclaimer disavowal of claim scope by the
inventor, which is regarded as dispositile. The “fact that the speaiftion includes limited and
specific embodiments,” however, “is insufficient tdide a term implicitly, and it is improper to
confine the scope of the claimsttee embodiments of éhspecification.’ld. (citing Phillips, 415
F.3d at 1323.) “The construction that stays true to the claim lgegarad most naturally aligns
with the patent’s description ¢tie invention will be, in thend, the correct constructiond. The
court must be careful not to import limitationsrr the specification into the claim. In walking
this “fine line” between using the specificati to interpret claimlanguage and importing
limitations from the specification into the claithe court must focus on how a person of ordinary
skill in the art would understand the claim terifise purposes of the specification include teaching
how to make and use the invention and providirigest mode for doing so. It may become clear

upon reading the specification light of those purposes “whethéne patentee is setting out



specific examples of the invention ... or intends for the claims and embodiments in the
specification to be strictly coextensivéhillips, 415 F.3d at 1323.

In construing claim terms, the court should alsnsult the patent’s psecution history, if
itis in evidenceld. at 1317. This history, which consiststbé complete record of the proceeding
before the Patent and Trademark Office (PB@Y the prior art cited during examination, is
considered part of the “intrinsic evidencayid may provide evidence of how the PTO and the
inventor understood the pateid. But it represents an ongoimggotiation and, as a practical
matter, often lacks the clgyr of the specificationld.

Finally, the court may consudixtrinsic evidene such as expert and inventor testimony,
dictionaries, and learned treatisés. at 1318. But conclusory or unsupported assertions by an
expert are not useful, and a court should discount any expertdegtthat is clearly at odds with
the claim language orloér intrinsic evidencdd. Extrinsic evidence may héseful to the court,
but it is unlikely to result in a reliable interpaéion of patent claim scope unless it is considered
in the context of the intrinsic evidendd. at 1319.

[11. Construction of Claim Terms

1& 2 —"Lower edge” and “upper edge”

The terms “lower edge” and “upper edge” are related and will be discussed together. The
terms appear several times in Claims 1 and Saa&dnentioned in two other claims as well. Each
usage of the terms is in the cexit of a retaining wall — i.e., the upper edge or lower edge of a
retaining wall — and both parties agree the meaninigeoferms does not vary from claim to claim.

Raven contends the term “lower edge” ngedéie edge of the wall positioned on the
ground surface.” J&M contends “lower edge” medfower portion, but not necessarily the

lowermost portion.’SeeDoc. 119-1.



Raven contends the term “upper edge” rs€dine edge of the wall opposite the lower
edge.” J&M contends “upper edge” means “@psv portion, but not necessarily the uppermost
portion.” Doc. 119-1.

The use of “lower edge” arfdpper edge” in theantext of the claims and the specification
strongly indicates the terms were intended to refdrdsurfaces — flat, planar surfaces, to be more
precise — comprising thep and bottom of the retaining wallhis meaning is apparent from a
combination of statements in the clainmelahe specification, as discussed below.

Claim 1 of the ‘239 Patent begins by referringa storage perimetédefined at a ground
surface.” It then refers to eetaining wall along the storage perimeter “having a lower edge
positioned at the storage perimeter.” The reasonable and natural inference from this eqtiivalence
is that the lower edge of the retaining walpasitioned at the ground surface. This fact suggests
that the “lower edge” likely refers to the planar surface comprising the bottom of the wall, as
opposed to some portion of the neartical surfaces of the wal&M never adequately addresses
this fact in arguing that thedWer edge” of the wall does no¢cessarily refer to the lowermost
portion.

A retaining wall as described in the ‘239 Patématm the perspective of an observer outside
the wall, would typically have four distinct or exposed planar surfgd@é¢ghe outer (or front)
surface of the wall facing the observer; (2) the i{foeback) surface of the wall facing away from
the observer; (3) the upper (or top) surfacehef wall facing skyward; and (4) the lower (or

bottom) surface of the wall facing the ground. The “lower edge” positioned at the storage

! The mathematical “transitive property of equality” postuldtes: if a=b, and b=c, then a=c. The same type of
reasoning applies here. If the storage perimeter is defireedraund surface, and the lavezige is positioned at the
storage perimeter, then the lower edge is positioned at the ground surface.

2 These surfaces, described as the “front” and “back” swrfzfdbe wall in the succeeding paragraph, are not precisely
vertical because the claim language specifies that the retaining wall is angled aw#yefsiorage area. Thus, for
ease of reference, the court describes them as near-vertical.
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perimeter, which in turn is at the ground surfaicelicates a reference to the fourth surface
described above.

This understanding is reinforced by additional claim language. Claims 1 and 9 define an
“upper edge opposite the lower edge.” To bpptsite” the lower edge - which is at the ground
surface — means the “upper edge” refers to dpesurface of the retaining wall, not to some
undefined portion of the front surface of the whlfurther shows thatlower” and “upper” are
used to make clear which of these two edgédeeisg discussed, not to describe a portion of the
near-vertical surfaces near the top or bottonthef wall. Further support for this construction
comes from the claim language describing “a baaclurable to at least portion of the upper
edge.” This indicates the upper edge is a disaeda of the wall. The fact that a board must be
securable to “at least” a portion of that area sstgythe board could byt does not have to be,
securable to the entire upper edge. Such dalilmn would make little sense if the upper edge
included an undefined portion of the neartioat wall surface. Additional claim language
requiring a tarpaulin “positionable over the upper edge” of the retaining wall, which thereby
secures a tarpaulin “to the upper edge of thenietawall as the board is secured to the upper
edge,” and a strap that is extendable “beyomdhbard” all tend, to one degree or another, to
further indicate that the planar surface @mis the “upper edge” of the retaining wélf. Channell
Commercial Corp. v. Pencell Plastics, Inblo. EDCV 14-00474 TH-SP, 2015 WL 12731926,
at *13-14 (C.D. Cal. Aug. 28, 2015) (4ISpecial Master finds thatistcombination of recitations
would lead a [person of ordinaryikkn the art]Jto understand that, as usadhe patent, ‘an upper
edge’ is a surface.”)

Both parties cite the following illustrationi@ 9) and descriptiofrom the ‘239 Patent

specification to support their position:



Fig. 9

FIG. 9 depicts the retainingall 12 (in cross section) and
demonstrates how the tarpaulin 10 and strap 14 may be
anchored to angle iron brace 28ighis situated adjacent to
retaining wall 12. In this ebodiment, board 32 runs length-
wise along the top of the retaining wall 12. Just before the
tarpaulin reaches the board 32 gtrap 14 leaves the tarpaulin
through a hole in the pocket 46d passes over the board 32.
The tarpaulin 10 extends between the top of the retaining wall
12 and the board 32, and is med between the retaining wall
12 and board 32 when the board is tightened against the
retaining wall with screws, clamps, or some other suitable
tightening mechanism. Strap 14 rumer the board and terminates
at a winch 30, ratchet, or other suitable device that

may be used to tension the strAg.depicted in FIG. 9, angle
iron brace 28 further suppostgnch 30. In this embodiment,

the winch 30 and supportingg@le iron brace 28 are the
anchors which tighten and secure tarpaulin 10.

(Doc. 1-1 at 11. 16.)



Raven argues the illustration and refereriogke board runninggngthwise “along the top
of the retaining wall” cofirm that the upper edge of the walkans the top edg@oc. 113 at 13.)
J&M argues the same reference shows that “upper” has a different meaning than “top,” because
different terms are presumed to have diffenmeanings, and furthermore, it argues, the court
should not read a limitation of a preferred embaitrinto the patent claims. (Doc. 116 at 13.)
Raven has the better of thegament here. For reasons indichfireviously, the claim language
indicates the two terms have synonymous, notmiffe meanings. Figuredepicts and describes
what a person of ordinary skill in the art would understand the “upper edge of the retaining wall”
to be given the ordinary andstomary meaning of those ternmifiat understanding is not created
by the specification but isonfirmed by it, as it shows and dabes a board attached to a portion
of the top surface of the retaig wall, and it nowhere suggests “upper edge” was intended to
mean something other tharettop surface of the wall.

J&M argues the prosecution histasf the ‘239 Patent shows tHaipper edge” is different
than “top edge,” because J&M amended Claim Betaove the term “top” and insert the term
“upper” in describing an area of the wall. (Doc. 116 at 13.) But J&M fails to show that this change
was made for any reason other than stylistiosistency. J&M used the terms “upper edge” and
“lower edge” in its other claims, and the amendnteiClaim 5 made the claim language consistent
throughout. (Doc. 113-2 at 148-154.) J&M cites nothing to indicasectrange was intended to
be substantive. Moreover, the prosecution hystedrows that the examiner rejected Claim 5 as
obvious in light of twoprior patents, Kinleyand Wolstenholmé&.The examiner noted Kinley
“teaches a storage area cover weétaining wall having a top armbttom edge but does not teach

the retaining wall tilts outwardly,” while Wolstbolme teaches a retaining wall “that has a top

3 U.S. Patent No. 8,277,156 (filed Mar. 2, 2010).
4 U.S. Patent No. 4,493,248 (filed Oct. 17, 1983).



and bottom edge, the retaining wiilting outwardly such that the perimeter of the top edge of the
retaining wall ... is larger than the perimeter of the bottom edge of the retaining \dakt 170.)
The examiner found it would have been obviouste of ordinary skill in the art to tilt the
retaining wall outward in order to fill the storage systelu.) (In response, J&M successfully
distinguished Kinley bysserting that, while it teaches a veatiwall structure containing the load,

it “does not disclose a ‘boardtr other distinct structuren top of the vertical wall structure.”
(Doc. 113-2 at 156) (emphasis addexBbe alsoDoc. 113-2 at 110 (in response to examiner’s
statement that specification discloses that a bigdigressed against the top edge of the retained
wall to secure the tarpaulin there by creating opening showed in Figure 9,” but it does not
provide for a “wall slit,” J&M ameded Claim 1 to delete its reference to a “wall slit” and recite
that “the secured board and the at [sic] leg&irion of the upper edge tife retaining wall having

a space therebetweethe space definingn opening.”) This history indicags that both J&M and
the examiner considered “upper edgetrtean or be synonymous with “top edge.”

J&M'’s proposed constructions of “lower edge” and “upper edge” are inconsistent with the
intrinsic evidence cited above. AoWer edge” that is “not the Weermost portion” of a retaining
wall is inconsistent with claim language requgrithe lower edge to be positioned at the ground
surface. An “upper edge” that m®t necessarily the uppermost paifrthe wall is not “opposite”
the lower edge. And a tarpaulin “positionaldeer the upper edge” of the retaining wall is
consistent with placement over the top edgéhefwall but not placement around an undefined
part of the front sdace of the wall.

The intrinsic evidence here is sufficientdearly show the meamg of “upper edge” and
“lower edge.” Accordingly, the court need nosoet to the extrinsievidence cited by J&M in

support of its constructiorsee Vitronics Corp90 F.3d at 1583 (“In most situations, an analysis
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of the intrinsic evidence alone will resolve aagnbiguity in a disputed claim term. In such
circumstances, it is improper to rely on extrinsvidence.”). At any rat¢he testimony of J&M’s
witnesses and other extrinsicidgence lend no material suppdéot J&M’s construction of these
claims. Dr. Hellevang basicallgffered his view of how a gin storage system should be
configured to work effectely, but he offered no probativevidence showing the proper
construction of the terms “upper edge” and “wwedge” from the ‘239 Patent. Mr. Gummer
similarly provided no probative evidence on hawperson of ordinary skill in the art would
construe these terms.

Finally, the court has consideredsedaw cited by the parties, includidghnson Safety,
Inc. v. Voxx Int'l Corp.No. 14-cv-2591-ODW, 2016 WL 81115 (C.D. Cal. Nov. 16, 2016), but
concludes it does not warrant tbenstruction of “uppeedge” (or “lower edge”) suggested by
J&M. The Voxx case addressed claim language dgolp a video monitor with a housing
comprising “a first hinge portion adjadeto an upper edge thereof...ftd( at *3.) The video
monitor and housing attached teehicle seat, with two hingesahwere “located near an upper
edge of the screenrgtture and housing.’ld.) Similar to J&M, the plaintiff invVoxx urged a
construction of “upper edge” meaning “upward etigather than defendant Voxx’s suggestion of
“the highest surface of an objectettop,” such that the dispute “boils down to ... whether the term
is definite and superlative (‘the highesti) indefinite and conmgrative (‘an upper’).”Id.). The
Voxxcourt adopted the latter construction for twasons. First, because the claim language used
the word “an” [as in “an upper edge’], it suggested that the hinge could be located on one of
multiple upper edges of the housintgl. @t *4.) Second, an illustration in the specification used
“upper edge” to refer to a surface that clearly matshe highest part of the housing, with an arrow

pointing “to an edge within the housing thahesar the top, but not the highest surfackl.) Yoxx
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is thus distinguishable for several reasons, including the fadhthapecification irvoxxplainly
contradicted the “highest surface” claim condiarc suggested by the plaintiff. Moreover, the
context of “upper edge” here isteply distinct, both beasse it refers to a taining wall, rather
than a video monitor housingpntaining multiple upper edgeand because “upper edge” is
defined here as “opposite” the lowelge positioned at the ground surface.

For the reasons indicated above, the court concludes that Raven’s construction of these
terms is consistent with the claim language tirad J&M’s construction is not. Accordingly, the
court determines that “lower edge” means ‘gdge of the wall positiommeon the ground surface.”
The term “upper edge” means “the edd¢he wall opposite the lower edge.”

3 - “Fasteners” and “Plurality of Fasteners”

Claim 1 discloses a plurality of tarpaulins thag “joinable together at the adjacent edges
by a plurality of fasteners.” (Doé&-1 at 17; Col. 7:62-65.) Clai®hcontains essentially identical
language.

Raven contends the term “fasteners” meaevices that hold adjacent ends of the
tarpaulins together.” J&M contends “fastenens&ans “anything used foin objects together,
including, but not limited to, a stitch, zip-tielip, wire, lace, hook antbop fastener, or bolt.”
(Doc. 119-1))

As a practical matter, the parties’ disput@eqgrs to turn on whieer stitching or sewing
tarpaulins together falls withithe meaning of joining “by a plality of fasteners.” (Doc. 113 at
21.)

The specification of #1'239 Patent discusses fastenetsimparagraphs. The first of these
provides as follows:

The tarpaulin sections may be configured for
simple attachment to oranother using plastic tie-

12



wraps or similar closing mechanism[s] passed
through grommets in therfzaulin. Alternatively,
sections may be attached using clips, wires, laces,
hook and loop fastenerdyolts, or any other
equivalent fastening mechanism. A rain flap may
extend over the seam betwdaio sections, and the
flap may be secured using snaps or a hook and loop
or other suitable fastener.

(Doc. 1-1 at 15; Col. 4:8-16 Another paragraph describes arbeaiment with no retaining wall,
in which a ground covering is laid on the ground,ipalate material is piled on top of it, and the
perimeter of a tarpaulin is then

secured to the perimeter of the ground covering

using a hook and loop faster, or by sewing the

perimeters together,or by using any other

equivalent structure foresuring the perimeter of

the tarpaulin to the perimeter of the ground

covering.

(Doc. 1-1 at 17Col. 7:36-40.)

J&M contends a person of ordinary skill irethrt would construe the term “fastener” to
mean anything capable of joining objects together, including a stitch. But the term “fastener” does
not typically refer taanything capablef joining objects; it is a nouthat ordinarily refers to a
mechanical device designed to fasten objects togediteKolcraft Enter., Inc. v. Artsana USA,
Inc., No. 13-C-4863, 2017 WL 5418756, *5 (N.D. Nov. 14, 2017) (“A fastener can be many
things, but the term conveys a variety of physicaicstires.”) A dictionandefinition of the term
is:

one that fastens: asa device (as a button, hook and eypper, or snap) that joins

together separate s or closes an opeg (as on a garmenb: a device for

holding shut or preventing opening c:.a worker who fastens together ... parts in
the construction of ships.

Webster’'s Third New International Dictionary 827 (1986).
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As the dictionary definitionteows, “fastener” is ordinarilysed to refer to a device or
mechanism for joining separate parts (in this case tarpaulins) todgetledphillips v. AWH Corp.,
415 F.3d 1303, 1322 (Fed. Cir. 2005) (“Dictionarieccomparable sources are often useful to
assist in understanding the commly understood meaning of wordad have been used by both
[the Federal Circuit] and the Supreme Courtl@mm interpretation.”). Té specification of the
‘239 Patent identifies several such devicesstit tie-wraps “or siitar closing mechanisms”
passed through grommets; clips; wires; ladespk and loop fastenergplts; or “any other
equivalent fastening mechanism.” J&M contendgiteh or stitching is afkequivalent fastening
mechanism,” in part because sewing tarpautogether has been a common practice in the
temporary grain storage industry.tByiven that history, the use tife term “fasteners” indicates
that a more restrictive limitation for joining talins was intended, and thbsence of “a stitch,
“stitches,” or “stitching” from the “fastenerstentified in the claims and specification appears
conspicuous. For example, elsewhere in theipation J&M expressly mentioned stitching or
sewing as a means for bonding, securing, or atigatems: pockets may be thermally bonded to
the tarpaulins or “any other suitable method sagktitching or adhesivaay be used to bond the
pockets to the tarpaulirfCol. 6:3-6); a rain flap may be “atiaed to the tarpaulin by stitching ...,
or preferably by heat bonding” (Co:4-5) ; and the perimeter ofetharpaulin can be “secured” to
a ground covering by “using a hook dondp fastener, or by sewing therimeters together, or by
using any other equivalent structure $ecuring the perimeter” (Col. 7:36-40.)

The court finds four factors vgh in favor of construing “fasners” to mean a device other
than a stitch or stitches. First, the ordinary meguaf “fastener” so indicates. The term ordinarily
signifies a discrete device or meaclism for holding objects togethdnfinity Headwear &

Apparel, LLC v. Jay Franco & Sons, Indlo. 15-CV-1259 (JPO), 2016 WL 5372843, at *13-14
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(S.D.N.Y. Sept. 26, 2016) (“The Court constrube term ‘fastener’ to mean “a device for
connecting or joining the endst@fo members together.”). A stitch might be considered the means
by which objects are fastened, but would not itsatir@rily be referred to as a “fastener.” Nor
would a series of stitches customarily be considered a “plurality of fasteSers August Tech.
Corp. v. Camtek, Ltd655 F.3d 1278, 1286 (Fed. Cir. 2011) (i@allity” means more than one, so

a “plurality of wafers means more than one phgiycdistinct wafer.”). Second, the historical
practice of sewing tarpaulins together suggess “stitches” was purpoleexcluded from the
claim of tarpaulins joined by a “plurality of fasters,” both because of the ordinary meaning of
“fasteners” and because of the itemization ofaugifastening devices other than stitches. Third,
a series of stitches is not an “equivalent fasgmechanism” to plastic tie-wraps, clips, wires,
laces, hook and loop fasteners, or bolts. As R@eémts out, these other mechanisms all consist
of devices that more or less allow temporary joinder, whereas sewing adjacent tarpaulins together
would produce a semi-permanent bond, like gluingheat bonding, thatould not be easily

undone. Finally, the specificati contains the following illstration and description:
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FIG. 10 depicts a seam between two
tarpaulin sections 10and also shows an
integral hande 44 for closing the two
sections. A rairflap 38 is usedo keep water
out ofthestorage area. The raftap 38 may
be attached tthe tarpaulirby stitching 40or
preferably by heat bonding. A hook and loop
fastener 4246 may be usetb sealthe rain
flap againsbecoming unsecureoy wind or
the elements. Where thespective edges of
two adjacent sections meet opposing
grommets 34are used to hold thesections
togetherand argiedwith aplastictiewrap 36
a cord, cable, chairgarabineror any other
suitable closing mechanism

16



Figure 10 explains that adjacent sectionsagbaulins may be held together and tied by
various closing mechanisms. Likiee claim language, it does noention stitches in the list of
mechanisms. Moreover, it specifies that the rain‘ilagy be attached by stitching” or, preferably,
by heat bonding. Consistent withetremainder of the ‘239 Patenteth stitches and stitching are
conspicuously absent from théusgtrative list of “faseners” for tarpaulinsbut are specifically
called out when sewing or giting some other part of@éhnvention is contemplate#&olcraft
Enterprises, Inc. v. Chicco USA, Indlo. 09 C 03339, 2018 WL 1784130, at *3 (N.D. IIl. Apr.
13, 2018) (“the specification gives exampledasteners—Velcro strips and rivets—confirming
that the claim term ‘fastener’ igferring to this category of knawstructures.”) Taken together,
this factor, like the above factors, weighsfavor of Raven’s construction of “fasteners” (or
“plurality of fasteners”) ad against J&M’s construction.

In sum, for the reasons discussed abthwe court adopts Raven’s proposed construction
that the term “fasteners” in the ‘239 Patergans “devices that hold the adjacent ends of the
tarpaulins together.”

V. Motion for Summary Judgment (Doc. 129.)

Raven filed a motion for summary judgment anguthat if the court were to adopt J&M’s
proposed constructions of “uppedge” and “lower edge,” th&39 Patent would be invalid for
indefiniteness. (Doc. 130 at 1.) Because thetcoas rejected J&M’s proposed construction of

these terms, the motion for summary judgment will be denied as moot.
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V. Conclusion

The court adopts the construction of “lowedge,” “upper edge,” and “fastener” or
“plurality of fasteners” set forth in thisrder. Additionally, Raven’s Motion for Summary
Judgment (Doc. 129) is DENIED as moot.
IT IS SO ORDERED this 21st day of June, 2018.
sfohnW. Broomes

JOHNW. BROOMES
WNITED STATES DISTRICT JUDGE
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