Anderson v.

Par Electrical Contractors, Inc. Dpc. 74

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

THOMAS ANDERSON,
Plaintiff,
V. Case No. 16-2739
PAR ELECTRICAL CONTRACTORS, INC.,

Defendant.

MEMORANDUM & ORDER

This matter comes before the court uponmiffii Thomas Anderson’s Motion for Summary

Judgment (Doc. 58) and Motion in Limine (Doc. &03)d defendant’s Motion for Leave to File Siir-

Reply (Doc. 73) and Motion for Summary Judgment (Doc. 65).

The pretrial order sets out tiparties’ claims and is generalthe operative pleading at thjs

point in the litigation. However, the magistratgdge also allowed plaintiff to file an amend

od

complaint after the pretrial order was entered,tter purpose of dismissing a claim. The remaining

claims are Count | for negligen@nd Count Il for wrongful termation-retaliation. Defendant’

U7

motion for summary judgment seeks judgmentaamatter of law on the negligence claim dnd

plaintiff's motion seeks summary judgnt on the retaliation claim.
l. Facts
The following facts are either stipulated in fir@al pretrial order, novthe operative pleadin

in this case, or were undisputedlire parties’ summary judgment briefing:

On August 18, 2014, plaintiff was employed aslineman by defendant Par Electrigal

Contractors, Inc., working on a Google Fiber podj Shawn Stewart waplaintiff's immediate

supervisor, and Mr. Stewart reported to Eric Younghans. The project required plaintiff to replace old
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utility poles, moving any overhedihes and equipment on old polesnew poles. Defendant had
safety rule called the Minimal Approach Distar{ft®AD). It required linemerto wear rubber glove

and sleeves when working withirvé feet of an energized source.

Plaintiff was working on a new aradd pole that were about two fesgpart. He went up in a lift

bucket along with an apprentice, Ron Mayden. Tiayoved lines and “then went back to the
pole to score a plastionduit that housed three pemlines coming from a nearby church.” (Doc. }
at 2.) The scoring was done wdtctircular power saw. To use aintiff removed rubber gloves an
sleeves and put on leather gloves. After plaintifftbatright side of the conduit, he handed the sa
Mr. Mayden and held two dhe three lines. While he was haidithe lines, a cuent passed throug
his hands, burning his hands and arms. Plaintiff vesddd for nine days at the University of Kan
Hospital. He had to have skin gsafrom his thigh to his arms.

Mr. Stewart, the foreman on the project, was gnésvhen the accidenbdk place. After the
accident, but before the project was completed, defgridak photographs of the site. On August
2014, Dale Querrey, defendant's pdest, fired plaintiff. Sometime before plaintiff was firg
defendant fired Mr. Stewart for difailure to adequately superiplaintiff. On August 27, 2014
defendant wrote plaintiff a letterlieg him that his employment wasrminated for violating a safet
rule and denying his workers compensation claintiersame reason. Plaintiff's claim is covered
the Kansas Workers Compensation Act (“KWCA&nd on September 3, 2014, he filed a work
compensation claim. Defendant denied that thenclaas compensable because it claims that plai
willfully and/or recklessly violated the MAD safetyle by failing to wear rubber gloves and slee
within five feet of an energized source.

Il. Legal Standards

a. Summary Judgment Standard
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Summary judgment is appropriafethe moving party demonstesd that therés “no genuine
issue as to any materiadt” and that it is “entitled to judgmeas a matter of law.” Fed. R. Civ.
56(a). In applying this standarithe court views the evidence antirelasonable inferences therefrg
in the light most favorable to the nonmoving parBdler v. Wal-Mart Stores, Inc144 F.3d 664, 67(
(10th Cir. 1998) (citindVatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 587 (1986))

The party moving for summary judgment has the burden to show “the lack of a genuin
of material fact.” Ascend Media Prof’l ServsLLC v. Eaton Hall Corp.531 F. Supp. 2d 1288, 129
(D. Kan. 2008) (citingSpaulding v. United Transp. Unip879 F.3d 901, 904 (10th Cir. 2002) (citif
Celotex Corp. v. Catretd77 U.S. 317, 327 (1986))). Once the moving party meets this initial by
the burden then shifts to the nonmavem“set forth specific facts showing thaetk is a genuine issy
for trial.” Id. (citing Spaulding 279 F.3d at 904 (citinlatsushita Elec. Indus. Co. v. Zenith Ra(
Corp, 475 U.S. 574, 587 (1986))).

The nonmovant may not rest on his pleadings @y“on ignorance of thiacts, on speculation
or on suspicion and may not escape summary judgiméim¢ mere hope that something will turn up
trial.” 1d. (citing Anderson v. Liberty Lobby, Inel77 U.S. 242, 259 (1986)zonaway v. Smiti853
F.2d 789, 794 (10th Cir. 1988). Instedde nonmovant is required 8t forth specific facts, b
referencing affidavits, deposition tiggeripts, or exhibits, from which rational trier of fact could fing
for him. Fed R. Civ. P. 56(c)(13epe alscAscend Media531 F. Supp. 2d at 1295 (citidglams v. Am
Guar. & Liab. Ins. Ca. 233 F.3d 1242, 1246 (10th Cir. 2000))Summary judgment is not
“disfavored procedural shortcut™—it is an “integgaart of the Federal Rudeas a whole, which ar|
designed to secure the juspeedy and inexpensive deténation of every action.Celotex Corp.477
U.S. at 327 (quoting Fed. R. Civ. P. 1).

b. Retaliation Claim
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Kansas is an at-will employment state, mearithgt in the absence @ contract, express ¢
implied, between an employee and his emplogevering the duration of employment, t
employment is terminable #te will of either party.”Johnston v. Farmers All. Mut. Ins. C645 P.2d
312, 315 (Kan. 1976). But Kansas case law recognizapgns to the at-wiemployment doctring
“when an employee is fired in contravemtiof a recognized state public policyCampbell v. Husky
Hogs, L.L.C. 255 P.3d 1, 4 (Kan. 2011). These exceptimes “(1) filing a claim under the Kansz:
Workers Compensation Act, K.S.A. 44-5e1 seq (2) whistleblowing; (3 filing a claim under thg
Federal Employers Liability Act (FELA), 45 U.S.C. § 51 (20@6)seq and (4) exercising a publi
employee’s First Amendment right to free speech on an issue of public conddrr{citing Anco

Constr. Co. v. Freemar693 P.2d 1183 (Kan. 1985) (workers compensatiea)ner v. Brown 752

P.2d 685 (Kan. 1988) (whistleblowindjysten v. Burlington N. Santa Fe Ry. Ci08 P.3d 437 (Kan|.

2004) (FELA);Larson v. Ruskowit850 P.2d 253 (Kan. 1993) (First Amendment).
In deciding whether a workers compensatietaliation claim can survive summary judgme
the court applies thkicDonnell Douglashurden-shifting frameworkMacon v. United Parcel Serv
Inc., 743 F.3d 708, 713 (10th Cir. 2014) (referendigDonnell Douglas Corp. v. Greed11l U.S.
792 (1973)). ThévicDonnell Douglashurden-shifting framework first gelires plaintiff to establish

prima facie case. If the plaintiff does so, the baordkifts to defendant to identify a “non-retaliatg

reason for the dischargeld. (quotingBausman v. Interstate Brands Cqrp52 F.3d 1111, 1116 (10th

Cir. 2001)). Then, the burden shifts back taimtiff to provide evignce that the employmel
termination was pretext fampermissible retaliationld. (citing Rebarchek35 P.3d at 898).

[T]he elements for a primaadie claim for retaliatory dcharge for filing a workers
compensation claim are: (1) The pldihtiled a claim for workers compensation
benefits or sustained an injury for which dreshe might assert a future claim for such
benefits; (2) the employer had knowledgehad plaintiff's workers compensation claim
injury; (3) the employer terminated theapitiffs employment; and (4) a causal
connection existed between the protected activity or injury and the termination.
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Campbel] 255 P.3d at 8 (citingRebarchek v. Farmers Co-oRlevator & Mercantile Ass’n35 P.3d
892, 899 (Kan. 2001)).
c. Exclusive Remedy Doctrine

Kansas law prohibits employees from recovetinge from an employer for injuries coverg
by workers compensatiorCuiksa v. Hallmark Hall of Fame Prods., In252 F. Supp. 2d 1166, 117
(D. Kan. 2003). The KWCA provides that “[e]xcegd provided in the workers compensation act
employer . . . shall be liable for any injury, wiwet by accident, repetitive trauma, or occupatig
disease, for which compensation is recoverabhder the workers compensation act . .
Kan.Stat.Ann. § 44-501b(d). Kansaase law explains the implicati® of this provision. “[A]n

employer’s liability . . . is limited exclusively teecovery under the Workers Compensation Act.

such, where the injury and the ployer-employee relationship fallithin the scope of the Act, the

exclusive remedy provision . . .qmudes an employee from mainiamp a civil action against th

employer.” Dillard v. Strecker 877 P.2d 371, 374 (Kan. 1994) (citilgmlinson v. Owens-Corning

Fiberglas Corp, 770 P.2d 833 (1989)).

“The exclusive remedy provision protectstib@mployers and employees. Employees
guaranteed a form of recoveryadgst their employer; and employexse protected against paying f
the employee’s damages twice—once through worlansipensation and again through a civil act

for damages.” Cuiksg 252 F. Supp. 2d at 1170-71. “The provisiar the Act are to be liberall

construed for the purpose of bringiagvorker under the Act whether oot desirable for the specific

individual's circumstances.”ld. at 1171 (quotingZehring v. Wickham658 P.2d 1004, 1008 (Kat
1983)).

[1I. Defendant Is Entitled to Summary Judgment On Count |
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Defendant claims that it is entitled tonsonary judgment on the negligence claim—Count
because plaintiff's exclusive remedy is his workesspensation claim. PHiff filed a claim with
the Kansas Division of WorkefSompensation and was awarded igsmen July 6, 2017. Defendaf
appealed and the appeals board affirmed the avfdbenefits in January 2018. Defendant apped
that decision to the Keas Court of Appeals.

The parties do not contest that the parties &a employer-employee relationship. The is
then, is whether plaintiff's injury is one for veih compensation is recoverable under the KWCA.
court finds that it is. Plairffis argument for surviving summary judgment on Count | seems t

based on a claim that defendasserted an affirmative defense in the workers compens

proceeding that plaintiff's injurgid not arise during the course asabpe of plaintiff’'s employment].

In the workers compensation proceedings, defendant apparently argued that plaintiff's failure tg

safety rules should excuse defendmom liability. Defendant explainthat it agrees that plaintiff's

injury occurred during the course and scopehisf employment for purposes of coverage by
KWCA.

Unlike many workers compensation cases, thdiggaare not disputing that an employy
employee relationship existed between them, at tlefendant qualifies as an employer under

KWCA, or that plaintiff was doingvork that would normally fall whin his job description. Ang

defendant notes that in the pretriater, the parties stipulated th@aintiff's claim is covered by the

KWCA. (Doc. 53, at 3.)The KWCA applies.
Plaintiff next argues that even if hisjury arose during the cose and scope of h
employment, this court must wait imd out whether the Kansas Coof Appeals affirms the appeal

board’s decision that plaintiff's injuriewe compensable. The court disagrees.
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Kansas case law states that “a workmancannot maintain a common law action for damages
founded upon negligence against atyp&om whom he could have recovered compensation under the
Act.” Woods v. Cessna Aircraft C&53 P.2d 900, 903 (Kan. 1976).

Plaintiff has been awarded compensation, and g\tbe appellate pross reverses that awarf,
plaintiff does not have the right to then sue defendlar negligence. Theegligence claim based gn
failure to provide a safe work place is coe@ by the KWCA, making plaintiff's workerg
compensation claim his exclusive remedy. Plainsifhot guaranteed a remry—the issue is not
whether plaintiff, as an individual, ultimately réoes compensation. The issue is whether the injury
he alleges is compensable under KWCA. It is, and defendantisotion is therefore granted and
judgment is entered in defendant’s favor on Count I.

V. Plaintiff Is Not Entitled to Summary Judgment on Count Il

For summary judgment purposes, defendant doedisptite that plainti establishes a prima
facie case of retaliation. The burden thereforesiif defendant to identify a non-retaliatory reagon
for firing plaintiff.

Non-retaliatory Reasons for Termination

Defendant claims that it fired plaintiff because violated established work and safety rule

ki)

specifically the MAD, which requas linemen to wear rubber glovasd sleeves when working within
five feet of an energized sourc&efendant has shown that thereaigenuine issue of material falct
whether plaintiff was violatingsafety requirements the day heas injured. Cameron Scott,
defendant’s Superintendent, testifibet he believed plaintiff was withiiive feet of an energy sourde

and knew that he was violating a safety rule. (D86, at 5.) Mr. Scotbased this opinion on hi

(2]

personal observations of the scene the day dddbiglent as well as on pictures taken that d&dz) (




Defendant provided deposition testimony from. i8cott, Eric Younghans, Amanda Fischgr,

and documentary evidence including the Eventestigation Report, Termination Letter a
Preliminary Event Investigation Report to supporpitsition that plaintiff wasired for violating work
and safety rules. Mr. Scott testified that he was told to terminate plaintiff's employment becg
committed a safety violation.ld. at 4.) Mr. Younghans, defendantigpgrvisor in Kansas City, statg

that it was his understanding thaaintiff was fired “because of the incident and how it occurred

hd

luse he

d

and

how unnecessary and easily it could have been pravente.” (Doc. 67-2, at 7.) Ms. Fischer stated

that plaintiff was terminated for “Violation of saferules and policy, egregiis.” (Doc. 67-23, at 3.)

The preliminary report noted a safety incidexst the event type. (Doc. 67-22, at 1.)

described the safety violations that occurred anted that the incident was avoidable by weati

rubber gloves and sleeves as requirettl. gt 2.) It recommended thataintiff's employment be
terminated. I@. at 3.) Plaintiff's noticeof termination letter, dateAugust 27, 2014, states that
was fired for violation of company safepolicies. (Doc. 67-17, at 1.)

Defendant has identified non-retaliatory readongiring plaintiff that are supported by reco
evidence. The burden therefore shiback to plaintiff to show #t these non-retaiory reasons ar
pretextual.

Pretext

Plaintiff argues that defendant “had economicarago terminate the Plaintiff unrelated to tf
MAD.” (Doc. 71, at 11.) Plaintifétates “Even if a jury could find violation of the MAD as a reaso
to terminate the Plaintiff, the Court must look as togthmary reason to terminate.”ld. at 12
(emphasis in the original.)) But the burden has shifted back to plaintiff to show that there are n¢

genuine issues of materfalct and that plaintiff ientitled to judgment as a matter of law. Plaintiff h

e
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essentially admitted that a reasonable trier ofdaatd find that the reason for the termination of
plaintiff's employment wa his violation of safety and work rules.

Plaintiff argues that defendant was moreimaied by economic considerations than by
potential safety violations toré plaintiff and that plaintiff €mployment termination was decided
before any investigation was conducted. But allnpiiihas done is submit evidence that defendan
stated reasons may be pretextual. There arargerasues of materidhct about the scope of
defendants’ investigation, whenawtly the decision to fire plaiiff occurred, and what the decision-
maker took into account when making his decisiBspecially viewing the facts in the light most
favorable to defendant, a reasonahler of fact could decide to beve defendant’s version of the
facts. For this reason, plaintiff’'s moti for summary judgment is denied.

Defendant filed a motion to file a sur-reply. r8aplies are not contemplated by D. Kan. Rul
7.1(c); they are rare, and onlyated with leave of courtKing v. Knoll 399 F. Supp. 2d 1169, 1174
(D. Kan. 2005). The court did not find a sur-reply neagsfa resolving the issues in this case. It
was not considered and the motion is denied.

V. Legal Standard for Daubert Motions

Plaintiff also moves to exclude or limit tesony by defendant's employees at tri

Specifically, plaintiff wants the aot to prohibit defendant’'s emplegs from testifying about (1) the

distance between the closest enszdisource and plaintiff's locatiaat the time of the accident; ar]
(2) the source of the eleial current that injured plaintiff Defendant responds that it plans to of
only lay witness testimony under Fed. R. Evid. 701.

Rule 701 provides that:

If a witness is not &ifying as an expertestimony in the form o&n opinion is limited

to one that is: (a) rationally based on theéness’'s perception; (b) helpful to clearly
understanding the witness’s tiesony or to determining aatt in issue; and (c) not
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based on scientific, technical, or other spkoed knowledge within the scope of Rule
702.

“Rule 701 does not permit a lay witness to esgran opinion as to matters which are beyond
the realm of common experience and which neqtine special skill and knowledge of an
expert witness.”James River Ins. Co. v. Rapid Funding, L1668 F.3d 1207, 1213 (10th Cir.
2011) (quotingRandolph v. Colectramatic, Inc590 F.2d 844, 846 (10th Cir. 1979)). Lay
witnesses may offer “observations [that @ommon enough and require . . . a limited amount
of expertise, if any.”ld. (citing United States v. VonWilli®&9 F.3d 922, 929 (9th Cir. 1995).

VI. Discussion—baubert

Defendant plans to offer six witnesses’ testimony—Scott, Smith, Stevens, Mullins, Prest
Younghans. Defendant says that their testimony will be based on “their observations in view
scene of plaintiff's accident itight of their experience, the adements made by, taken from
reviewed in the normal coursetbiir employment . . . and theirngenal observations and perceptid
in the course of and participationtime investigation.” (Doc. 64, at 11Defendant says they will alg
testify about their personkhowledge of defendant’s safety rules and safety materials, their expe
with defendant in the industry, and thebservations about this matter.

Specifically, defendant notes thiditese witnesses took statemeintsn individuals who werg
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present at the time of plaintiff's accident; thatm@owere themselves at the scene “immediately

following the incident” and could nka observations about the locatiamd physical state of the items

that were present thereld(at 13.) As mentioned above, theraigenuine issue of material fact abg
when defendant’s investigation began and whatrthestigation entailed. The court does not have
specific testimony defendant will offéefore it, but from the parsébriefing, the testimony is basg
on witness perception, would be helptol the trier of fact to understd the facts in issue, and wou

not be based on scientific, technical other specialized knowledge.
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Defendant’s response concedes that it did make a “final conclusion about where the

electrical current that shked plaintiff started.” If. at 15.) Defendant dsenot intend to offel

testimony that conclusively establishes the source of the current, but rather testimony

abou

employees’ investigation into what the potential gimad sources were. Plaintiff has not proven that

the testimony defendant proposes would be inap@tepunder Rule 701 and is therefore denied.

However, the motion is denied witht prejudice, subject to contempaeous objection at trial, should

1

defendant’s witnesses begin to tigsabout matters that require spalcskill, expertise, or knowledgg

beyond the realm of common experienédaintiff will have the opportity to cross-examine defense

witnesses to point out anyeaknesses in either the pero@ps or opinions offered.

IT IS THEREFORE ORDERED that plaintiff's Motion for Summary Judgment (Dd®) is
denied.

IT IS FURTHER ORDERED that defendant’'s Motion for Summary Judgmédoc. 65)

is granted.

IT IS FURTHER ORDERED that defendant’s Motion for Leave to File Sur-Reply (Doc. [73)

is denied.
IT IS FURTHER ORDERED that plaintiff's Motion in Limine(Doc. 60) is denied without
prejudice, subject to contempmreous objection at trial.
Dated June 4, 2018, at KassCity, Kansas.
g/ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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