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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

AUTO CLUB FAMILY )
INSURANCE COMPANY,

)
)
)

Plaintiff, )
VS. ) CaseNo. 2:16-cv-02789-JAR-JPO
)
)
BLAKELUND MORONEY et al., )
heirs at law to KEVIN P. MORONEY, )
deceased, )
)
and )
)
SUZANNE ESTRELLA and )
BENJAMIN ESTRELLA, )
)
)
Defendants. )

MEMORANDUM AND ORDER

This case involves an insurance-cogerdispute arising from events that
transpired on August 7, 2014. On that d&enner Estrella, a minor, was driving his
parents’ vehicle when he struck andddlla pedestrian, Kevin P. Moroney. In
consolidated litigatin pending in the District Couof Johnson County, Kansas, Kevin
Moroney’s heirs—Blakelund Moroney, &rton Moroney, Brittany Moroney, and
Brogan Moroney (collectively “Defendanjs—claim damages resulting from Benjamin
and Suzanne Estrella’s allejeegligent entrustment dfeir vehicle to their son,

Connert Plaintiff Auto Club Family Insuranc8ompany, the provider of the Estrellas’

! Although Benjamin, Suzanne, and Conner Estrella are also named as defendants, they have never
appeared in this case.
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homeowner’s insurance policy, filed tldeclaratory judgment action on November 30,
20162 Plaintiff seeks an order declaring tiparsuant to the homeowner’s policy at
issue, it has no obligation to defend the Histseor to indemnify them for damages that
may be awarded to Defendants, in the unyglegl Johnson County litigation. Defendants
filed an Answer and Counterclaim on Jarnyu®9, 2017, seeking a declaratory judgment
in their favor on the insurance-coverage issue.

Now before the Court are the partiesbss-motions for summary judgment
(Docs. 14 and 15). The motions are fully bréeéand the Court is prepared to rule. As
explained more fully below, the Court degiPlaintiff's motion for summary judgment
and grants Defendants’ mian for summary judgment.

l. Summary Judgment Standard

Summary judgment is appragte if the moving party deonstrates that there is
“no genuine dispute as to amaterial fact” and that it i%entitled to judgment as a
matter of law.* In applying this standard, tleeurt views the evidence and alll
reasonable inferences therefrom in thétligiost favorable to the non-moving patty.
The moving party initially must show the absemd a genuine issue of material fact and
entitlement to judgment as a matter of fan attempting to meet this standard, a

movant who does not bear the ultimate buroigpersuasion at trial need not negate the

2Doc. 1.

3Doc. 9.

4Fed. R. Civ. P. 56(a).

5 City of Herriman v. BeJI590 F.3d 1176, 1181 (10th Cir. 2010).

6 Anderson v. Liberty Lobby, In&t77 U.S. 242, 256 (1988}elotex Corp. v. Catretd77 U.S
317, 324 (1986)Spaulding v. United Transp. Unip279 F.3d 901, 904 (10th Cir. 2002) (citiGglotex
477 U.S. at 322-23).



other party’s claim; rather, the movant neadply point out to the court a lack of
evidence for the other party on an edise element of that party’s claifm.

If the moving party properly suppoiits motion, the burden shifts to the non-
moving party to “set forth specific facts showgithat there is a genuine issue for trfal.”
The non-moving party may not simply regton its pleadings tsatisfy its burdef.
Rather, the non-moving party must “set fasgecific facts that would be admissible in
evidence in the event of trial from which a rational trier of fact could find for the
nonmovant.®** The non-moving party cannot adagummary judgment by repeating
conclusory opinions, allegations unsuppdrby specific fast, or speculatioit “Where,
as here, the parties file cross motionssi@ammary judgment, [the court is] entitled to
assume that no evidence needs to be considé¢ned than that filed by the parties, but

summary judgment is neverthsteinappropriate if disputesnain as to material facts?”

" Adams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000) (citixdler v. Wal-
Mart Stores, Ing.144 F.3d 664, 671 (10th Cir. 1998)).

8 Spaulding 279 F.3d at 904 (citinilatsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S.
574, 587 (1986)).

9 Anderson477 U.S. at 25@ccord Eck v. Parke, Davis & G&®56 F.3d 1013, 1017 (10th Cir.
2001).

10 Mitchell v. City of Moore218 F.3d 1190, 1197-98 (10th Cir. 2000) (quothader, 144 F.3d at
671).

11 Adams 233 F.3d at 1248\rgo v. Blue Cross & Blue Shield of Kan., Int52 F.3d 1193, 1199
(10th Cir. 2006) (citation omitted).

12 James Barlow Family Ltd. P’ship v. David M. Munson, 1482 F.3d 1316, 1319 (10th Cir.
1997) (citingHarrison W. Corp. v. Gulf Oil Cp662 F.2d 690, 691-92 (10th Cir. 1981)).



Uncontroverted Facts

In this case, the parties agree that Hsei@ of insurance coverage is a question of
law appropriate for the Court to decidesai€mmary judgment, and have agreed to the
following undisputed material facts.

Defendants filed a Petition in the Dist Court of Johnson County, Kansas,
against Conner, Suzanne, and Benjamineia for the wrongful death of Kevin
Moroney* Brenton Moroney, as special administraibhis father’s estate, also filed a
survivorship claim against Conner, Suzarare) Benjamin Estrella in the same cdart.
Those two lawsuits have now been consolidated into Case No. 15CV-§0521.

Defendants allege in the consoligldtsuits that on August 7, 2014, Connor
Estrella, a minor, consumed alcohol and pogsitiher intoxicating substances at a party
and then drove home just before midnitfhiThey allege that on his way home, Conner
lost control of the vehicle he was drigi and struck Kevin Moroney, who was standing
outside his home, causing fatal injuri€sConner was subsequently charged in the
District Court of Johnson County, Kansaith one count of involuntary manslaughter

while driving under the influencg.

13 For purposes of this Order, the Court has considered only Facts 1-17 as agreed upon by th
parties. SeeDoc. 14 at 5-10; Doc. 15 at 2—7. Althougkfendants appear to have included additional
facts in their Motion for Summary Judgment and Response to Plaintiff's MotiGufomary Judgment
(Doc. 15 at 9-10), the Court has disregarded those facts as not agreed upon by the pest@sot io
the determination of the insuranceverage issue in this case.

4Doc. 14 at 5, 1Doc. 15 at 2, 1.
15Doc. 14 at 5, 12Doc. 15 at 2, 12.
16 Doc. 14 at 5, 1Poc. 15 at 3, 13.
" Doc. 14 at 5, 14Doc. 15 at 3, 14.
8 Doc. 14 at 5, 19)oc. 15 at 3, 5.
¥ Doc. 14 at 7, 111; Doc. 15 at 4, T11.



In the consolidated Johnson County suits, Defendants claim damages resulting
from the alleged negligent entrustment by Bemjp and Suzanne Estrella of their vehicle
to their sor® They contend that the Estrellas knew or should have known that Conner
was likely to be an incompetent, irresponsilolereckless driver by virtue of his past
criminal record and substance abuse histbripefendants allege that as a result of
Benjamin and Suzanne Estrella negligeetiyrusting their vehielto Conner, Kevin
Moroney was severely injured and subseqgyatied, and that Defendants have suffered
pecuniary and non-pecuniary losseatms, and damages as a reult.

Plaintiff had issued a motor-vehicle liability policy to Benjamin and Suzanne
Estrella, providing bodily-injury liabilit)coverage in the amount of $250,000 “per
person” and $500,000 “per accident” insuring Wehicle operated by Conner at the time
of the accident at issi#é. Pursuant to that policy, Pldiff provided the Estrellas with a
defense and paid Defendants the $250,000ypbirdt regarding the wrongful-death and
survivorship claims filed in the Distri€€ourt of Johnson County, Kansas, as well as
Defendants’ settlement afl claims against Connét.

Plaintiff had also issued a “Premidffbomeowner’s Policy of Insurance (“the

Policy”) to Benjamin and Suzanne EstréftaBenjamin, Suzanne, and Conner Estrella

20 Doc. 14 at 6, J6Doc. 15 at 3, 6.
21 Doc. 14 at 6, 19oc. 15 at 4, 9.
22Doc. 14 at 7, 110; Doc. 15 at 4, 710.
2Doc. 14 at 7, 112; Doc. 15 at 5, 112.
24Doc. 14 at 7, 113; Doc. 15 at 5, 113.
25Doc. 14 at 8, 114; Doc. 15 at 5, 114.



were Insureds under the Policy at the time of the accident atfsJle Policy provides
limits of $500,000 for Coverage E — Pamsal Liability — Each Occurrencé.

The parties cite several provisionstloé Policy as being dispositive of the
insurance-coverage issue in this case. Thigegdirst cite to several provisions in the
“Definitions” section:

DEFINITIONS

In this policy,you or your means anynsured named in the
declarations. Ifthere is only oneinsured named in the
declarations and thsured is a natural persoryou or your
includes that person’s spousethfit spouse lives in the same
household on a regular, camtious and permanent basi/e,
us, andour means the Auto Club Family Insurance Company.

Bodily injury — means bodily harm, by sickness or bodily
disease, including @¢h that results.Bodily injury does not
include damages for mental anguish, emotional distress or
similar damages unless suchnames are directly caused by
actual physical injury to #hperson claiming damages.

Insured — meansyou and people who live in theesidence
premiseson a regular, atinuous and permanent basis who are:

1. Your relatives by blood, maage or adoption.

2. Any other person under the ageaif who is in the care of
you or any person included under 1. above.

Motorized vehicle— means a self-propelled land or amphibious
vehicle, regardless of method of surface contddbtorized
vehicleincludes parts and equipmét.

The parties next cite to the provision avered losses in Section Il of the Policy:

SECTION II - LIABILITY COVERAGES

26 Doc. 14 at 8, 115; Doc. 15 at 5, 115.
27 Doc. 14 at 8, 116; Doc. 15 at 6, 116.
28Doc. 14 at 8, 117; Doc. 15 at 6, 117 (emphasis in original).



COVERAGE E — PERSONAL LIABILITY

COVERAGE F — MEDICAL PAYMENTS TO OTHERS

WHAT LOSSES ARE COVERED — COVERAGE E

1. We will pay for actual damages that an insured is legally
obligated to pay due taodily injury andproperty damage
caused by anccurrenceto which this coverage appliés.

Finally, the parties cite two relevant exsions from coverage under the Policy:

SECTION Il - LIABILITY COVERAGES

WHAT LOSSES ARE NOT COVERED — EXCLUSIONS —

SECTION I

1. Under SECTION Ive do not cover:
f. Bodily injury or property damage arising out of the

ownership, maintenance, useading or unloading of

motorized vehicles,including trailers of any type.

i. Bodily injury or property damage arising out of any
insured’s:

(1) entrustment to any other person;

(2) vicarious parental liabift, whether or not imposed
by law, for the actions of ehild or minor relating to
the operation, maintenandeading or unloading; or

(3) supervision of any otleperson in the operation,
maintenance, loading or unloading;

of anymotorized vehicle including trailers of any type,
or of any watercraft oraircraft not covered under
SECTION 1130

22 Doc. 14 at 8, 117; Doc. 15 at 6, 117 (emphasis in original).
30Doc. 14 at 8, 117; Doc. 15 at 6, 117 (emphasis in original).



Although the parties do not ciiein their briefs, Section Il of the Policy also

contains a severability clause:
6. Severability of Insurance
This insurance applies separately to eéashred, however, this
condition will not increaseur limit of liability for any one
occurrence
This severability of insurancprovision in no way alters or
affects any provision of the pojidndicating that it applies to
“any insured”. Any limiting or exclusionary provision in the
policy indicating that it applies to “amgsured” means that such
limiting or exclusionary provision is applicable as to any
insured under this policy. Whereve use the phrase “any
insured”, we intend that such provisions not be limited to any

one insured and that such provisions are applicable to any
insured under the policy*

Il Discussion

The parties have filed cross-motidios summary judgment, each party arguing
that under the terms of thelRy, judgment should be awardlén their favor. Plaintiff
argues that the Policy’s negligent-entrustmemiusion expressly eludes coverage for
Defendants’ claim that Benjamin and Suzaksgella negligently entrusted their vehicle
to their son, Conner. Alternatively, Plafhargues that the motor-vehicle exclusion
excludes coverage because daenages alleged by Defendants arose out of the use of a
motor vehicle. Defendants argue thatnlegligent-entrustment exclusion is ambiguous
and should therefore be construed in themor as not excluding coverage for their
negligent-entrustment claim. Defendafuigher argue thaansas law does not

recognize Plaintiff’'s positin that the motor-vehiclkexclusion bars coverage.

31 Doc. 1, Ex. 3 at 66 (emphasis in original).



The interpretation and legal efft of an insurance contract is a matter of law to be
determined by the couft. In construing an insurance policy, a court must consider the
instrument as a whole and intezpthe policy language in suahway as to give effect to
the intent of the partie8. If the policy language islear and unambiguous, the court
must interpret it in its “plia, ordinary, and popular sens&.”A policy is ambiguous
“when it contains language of doubtful@nflicting meaning based on a reasonable
construction of the policy’s languag&.”

“Ambiguity in a written contract does nappear until the application of pertinent
rules of interpretation to tHace of the instrument leavésgenuinely uncertain which
one of two or more meanings is the proper meanihigiVhether policy language is
ambiguous is a question of law, and the praestris “not what the insurer intends the
language to mean, but what a reasonahblyglent insured wouldnderstand the language
to mean.?” An insurer has a “duty to define limii@ns to an insured’ coverage in clear

and explicit terms. To restrict or limibverage, an insurer must use clear and

32 Gerdes v. Am. Family Mut. Ins. C@13 F. Supp. 2d 1290, 1295 (D. Kan. 2010) (quoting
Goforth v. Franklin Life Ins. Co449 P.2d 477 (Kan. 1969Am. Media, Inc. v. Home Indem. C658
P.2d 1015, 1018 (Kan. 1983).

33 Magnus, Inc. v. Diamond State Ins. CH01 F. Supp. 3d 1046, 1054 (D. Kan. 2015) (citing
Brumley v. Leg963 P.2d 1224, 1226 (Kan. 1998)m. Family Mut. Ins. Co. v. Wilkin$79 P.3d 1104,
1109 (Kan. 2008) (citation omitted)’'Bryan v. Columbia Ins. Grp56 P.3d 789, 792 (Kan. 2002) (citing
Farm Bureau Mut. Ins. Co. v. Horing&60 P.2d 1374 (Kan. 1983)).

34 O’Bryan, 56 P.3d at 792 (citinBirst Fin. Ins. Co. v. Buggd62 P.2d 515 (Kan. 1998Magnus
101 F. Supp. 3d at 1054.

35 Kemper Ins. Cos. v. Wehdi68 P.3d 607, 610 (Kan. Ct. App. 2007).
3 Wilking 179 P.3d at 110910 (quotiGjBryan, 56 P.3d at 792—93).
371d. at 1110 (quotation omitted).



unambiguous languagé®’ If the policy language is anthious, then it must be construed
in favor of the insured’

A. Exclusion for Negligent Entrustment

The Court begins by construing Sectlof.i(1) of the Policy, which on its face
excludes coverage for certainngiages arising out of negligent entrustment. Plaintiff first
argues that the Policy excludes coverageefendants’ claim that Benjamin and
Suzanne Estrella negligenttrusted their vehicle tociner Estrella because Section
1.1.i(1) explicitly excludes coverage forjimies arising from negligent entrustméfit.

The exclusion states that the Policy doescootr “[b]odily injury or property damage
arising out of . . . any insuresientrustment to any other perséhand because
Benjamin and Suzanne Estrella entrusted thadiicle to Conner, Plaiiff argues that the
Policy does not cover any resulting damaftfes.

Defendants argue that because “any other person” is juxtaposed against the
opening phrase “any insured,” the plain magrof “any other person” is any person
other than any insuréd. Because Conner was insured under the Policy, Defendants
reason, the exclusion for degent entrustment does napply and Defendants are

entitled to coverage for their claith. Defendants alternativebrgue that the language is

38 Weber 168 P.3d at 611 (citations omitted).

39 Magnus 101 F. Supp. 3d at 1054 (citiBqgumley v. Leg963 P.2d 1224, 1226 (Kan. 1998));
O’Bryan, 56 P.3d at 793 (citinGatholic Diocese of Dodge City v. Raym@40 P.2d 456, 459 (Kan.
1992)).

40Doc. 14 at 17.
4l1d. at 14.

421d. at 17.

4 Doc. 15 at 16-17.
44 Doc. 19 at 4.

10



ambiguous and should thereforedomstrued in Defendants’ favér. Defendants argue
that this language is ambiguous becausw ‘@her person” could refer to any person
other than an insured, any person other tharspecific insured accused of negligent
entrustment, or even any person other thamémeed insureds in the Policy, in this case
Benjamin and Suzanne Estréeffa.

Plaintiff responds that Defendants &mgng to create ambiguity where none
exists, and that the disputed language unguthisly excludes coverage for bodily injury
or property damage arising outariy one of the insuredentrustment of the vehicle to
any other persofi. Furthermore, Plaintiff argues, thent of the Policy is to exclude
claims of negligent entrustment involvingptor vehicles because those claims are
covered under a sepéganotorist policy*®

After thoroughly analyzing the disputed language in the context of the Policy as a
whole, the Court finds that the Policy’s negligent-entrustmetitision is ambiguous
and should therefore be constd in Defendants’ favor iwover Defendants’ claim of
negligent entrustment against Benjamin anda®ue Estrella. Starting with the phrase
“any other person,” Merriam Webster defineth&r” as “(1)(a) beig the one (as of two
or more) remaining or not included, (b) being tne or ones distinct from that or those
first mentioned or implied* In Riley v. Allstate Insurance G&.the Kansas Court of

Appeals construed the term “any other persord Kansas statute and held that the plain

4 Doc. 15 at 17-18.

41d. at 14.

47 Doc. 17 at 3.

41d. at 4.

4 Doc. 15 at 14.

50281 P.3d 591, 596 (Kan. Ct. App. 2012).

11



meaning of the statute dictated that “any other person” be read with the opening phrase
referring to the “owner of a motor vehicled that “any other person” meant “a person
other than the owner of the motor vehitlé.

Plaintiff asserts that the constructiorRiley does not cause ambiguity in this
case>? But the Court findRileyinstructive in addressing how interpret similar, if not
identical, language in the Pojic Therefore, because “anyher person” is juxtaposed
against the opening phrase “any insured,” a@chuse the word “other” is defined in
terms of what it doesotinclude, the Court cannot construe the term “any other person”
without first construing “any insured.”

The Kansas Supreme Court has statatlttie word “any” in the term “any
insured” is inherently ambiguod3.“Any” can refer to “one,” but can also refer to
“some.’® And in Catholic Diocese of Dodge City v. Raymethe Kansas Court of
Appeals adopted a broad definition of “anguned,” finding that it referred to “any and
all insureds under the policy, not juste insured’ seeking coverage®.”Under Kansas
law, then, “any insured” is ambiguous and camge in scope fromsngle insured to all
insureds under a policy. In construing the meaning of “any other person” opposite “any

insured,” therefore, it is not immediatadiear whether “any othgrerson” includes other

insureds or not.

511d. at 596.

52Doc. 17 at 4-5.

53 Brumley v. Leg963 P.2d 1224, 1227 (Kan. 1998).
541d.

55825 P.2d 1144 (Kan. Ct. App. 1992).

61d. at 1148.

12



Further, as both parties have urged,Gloeirt must interpret the Policy as a whole
rather than reading indiduial provisions in isolatiof. The Court must therefore
examine other clauses in the Policy and mheitee whether they have any effect on the
disputed language. Viewing the Policy astele, the Court findthat the definition of
the term “any insured” in the severability cd@ufurther supports anfiling of ambiguity.

Under the Policy’s severability clausehich begins “[t]his insurance applies
separately to each insureé’each insured effectively has his or her own poifcy.
Courts are generally split as to whethaegerability clause coupled with exclusions
applying to “any insured” barsoverage for co-insured%.More relevant to the present
dispute, many courts have also examined hdred severability clae renders the term
“any insured” ambiguou®. In Kansas, the controlling precedent on this issBetisley
V. Lee®?

In Brumley parents of a four-year-old chilought a wrongful-death claim
against a caregiver, David Lee, and his witerathe child suffered fal injuries in their
care®® Lee filed a third-party petition ageit the insurer dfis home, seeking

indemnification®* Although Lee’s wife inflicted ta fatal blow, the child’s parents

57 See Am. Family Mut. Ins. Co. v. Wilkidg9 P.3d 1104, 1109 (Kan. 2008) (citation omitted);
O’Bryan v. Columbia Ins. Grp56 P.3d 789, 792 (Kan. 2002) (citifRgrm Bureau Mut. Ins. Co. v.
Horinek 660 P.2d 1374 (Kan. 1983)).

58 Doc. 1, Ex. 3 at 66.
59 Brumley v. Leg963 P.2d 1224, 1228 (Kan. 1998).

60 See Am. Family. Mut. Ins. Co. v. Bowgs2 F. Supp. 2d 957, 968—-69 (N.D. Ind. 2010)
(collecting cases addressing whether a severablityse coupled with exclusions applying to “any
insured” bars coverage for co-insureds).

6l1d.

62963 P.2d at 1227.
831d. at 1226.

641d.

13



alleged that Lee acted negligently in allowing her to d® doee’s insurance policy had
an intentional-act exclusion stating that godicy did not cover bodilynjury or property
damage “which [was] expected or intendechby insured’®® The policy also had a
severability clause, which seat “[t]his insurance applies sarately to each insuref’”
The insurance company argued that coverage excluded because Lee’s wife was “any
insured” and had intentionally harmed the chfidBut the child’s parents argued that the
severability clause rendered the languagg insured” ambiguous, and the policy should
therefore be construed favor of coveragé®

The Kansas Supreme Court held tingt term “any insured” in the policy
exclusion was ambiguous when read with skeverability clause because the term
rendered the scope of the exclusion unci€adoting that the policy’s severability clause
would ordinarily cause the exclusion to apphly against the individual insured for
whom coverage was sought, and in view ofiitding that the word “any” was inherently
ambiguous, the court found that the insurance company’s attempt to expand the exclusion
by using the term “any insured’nidered the entire clause ambigudus.

Perhaps trying to guard agatimsnbiguity of the kind irBrumley Plaintiff has

explicitly defined the phrase “any in&d” in its severability clause:

651d.
661d. at 1227 (emphasis added).
671d.

68 See idat 1226 (noting insurance company’s position that coverage was excluded because “the
acts causing the bodily injury [to the child] were intentionally inflicted by ‘any insured™).

891d. at 1227.
01d. at 1228.
11d. at 1227-28.

14



This severability of insurangarovision in no way alters or

affects any provision of the poy indicating that it applies

to “anyinsured’. Any limiting or exclusionary provision in

the policy indicating thait applies to “anynsured” means

that such limiting or exclusioma provision is applicable as

to anyinsured under this policy. Wheree use the phrase

“any insured,” we intend that such provisions not be limited

to any onansured and that such provisions are applicable

to anyinsured under the policy?
Plaintiff's qualifying language ithe severability clause aps to broaden the scope of
“any insured” to includall insureds under the policy, andtterefore broaden the scope
of the Policy’s exclusions. But broadening sltepe of “any insured” so that it is not
“limited to any one insured” actually narrowse scope of “any ber person” in the
negligent-entrustment exclosi. Because “any other persag’juxtaposed against “any
insured” in that exclusion, broadeningthcope of “any insured” to apparently
encompasall insureds makes it logical to interptahy other person” in the exclusion as
notincluding anyone insured under the policy. Because Conner Estrella was insured
under the Policy, he is not “any other pers@mtl under this interpretation, the Policy
would therefore cover Defendants’ claimnagligent entrustment against Benjamin and
Suzanne Estrella.

Plaintiff correctly argues that in im@eting the Policy’s language, this Court

must consider the parties’ intefit.Plaintiff further argues that the intent of the Policy is
to exclude coverage for negligent entrusiininvolving a motor vehicle because those

claims are covered under gaeate motorist policy® But the Court is not persuaded that

even a reasonably prudent insured, fronoge perspective the Court views the Policy,

2Doc. 1, Ex. 3 at 66 (emphasis in original).
" Doc. 17 at 3.
1d. at 4.

15



would appreciate that negégt-entrustment claims shoudé covered by a separate
policy. At the very least, this factor doaot outweigh the inherent ambiguity of the
word “any” and the further confusiameated by the severability clause.

The Court therefore concludes thatyvaswved from the perspective of a
reasonably prudent insured, weclusion in Section 11.1.i(lis ambiguous and should be
construed in Defendants’ favor to provideverage for Defendants’ claim of negligent
entrustment against Benjamin and Suzdssieella. Accordingl, the Court grants
Defendants summary judgment as a mattéawfon the issue of whether the negligent-
entrustment exclusion excludes coverage in this case.

B. Motor-Vehicle Exclusion

Plaintiff next argues that even if thegligent-entrustmerxclusion does not
exclude coverage, the Court should stildficoverage excluded by the motor-vehicle
exclusion in Sectiofl.1.f of the Policy’”® Plaintiff acknowledges that Kansas law is
against it on this issué. Kansas is among a minority jofisdictions that look to the
theory of liability rather thn the cause of the accident in determining whether motor-
vehicle exclusions exclude coverage for negligent entrustrheBgcause the theory of
liability for negligent entrustment in auéecidents is based dme negligence of the
entruster in supplying the vehéctather than on the negligermfethe driver in causing
the accident, motor-vehicle exclusions like tine in the Policy at issue here do not

exclude coverage for negligent entrustment in Kaffsas.

>Doc. 14 at 17.

®1d. at 23.

7 See, e.gMarquis v. State Farm Fire & Cas. C&@&61 P.2d 1213, 1221 (Kan. 1998).
78 See Upland Mut. Ins., Inc. v. NpBlL9 P.2d 737, 741 (Kan. 1974).

16



Plaintiff, citing to dissenting opiniorfsom the Kansas Supreme Court on the
scope of motor-vehicle excliass, argues that this case presents an opportunity to
overturn Kansas precedent on the isSuBefendants respond that the Kansas Supreme
Court has repeatedly refused to overturn pagttedent, which therefore binds this Court
in interpreting Kansas laf.

This Court is indeed bound by the KassSupreme Court’s interpretation of
Kansas law on this issue, and must theneefletermine how the Kansas Supreme Court
would likely rule in this situatiof® Plaintiff argues that Kanséasw is “unsettled” as to
whether motor-vehicle exclusions such asdhe in the Policgxclude coverage for
negligent entrustmefit. Contrary to Plaintiff's asston, however, Kansas law appears
guite settled on this issue. Kansas has adherthe rule that #ntheory of liability
rather than the cause of the accident gavernether a motor-vehicle exclusion precludes
coverage for negligent entrustment at least disdand Mutual Insurance, Inc. v. Noel
was decided in 1974, forty-four years &joThe last time the Kansas Supreme Court
addressed the issue in detailsvedmost fourteen years agoGnist v. Hunan Palace,

Inc® There, a majority of the court firmly declined to overtdfgand, citing reliance

on the rule andtare decisi$® Plaintiff points to foceful dissenting opiniorf§,but even

®Doc. 14 at 23.

8 Doc. 15 at 12.

81 See Fagan v. Robeyts08 F. App’x 773, 774 (10th Cir. 2013).
82 Doc. 17 at 6.

83519 P.2d at 741.

8489 P.3d 573 (Kan. 2004).

851d. at 580.

8 Doc. 17 at 6-7.

17



forceful dissents do not mean that the laviuissettled.” Rather, a majority of the
Kansas Supreme Court seemed satisfied thélstate of the law when it last addressed
the issué’

Given that Plaintiff's legal basis for eliding coverage for negligent entrustment
under the Policy’s motor-vehicle exclusiomist recognized by Kansas law, the Court
also grants Defendantsramary judgment as a matter of law on that issue.

IT IS THEREFORE ORDERED BY THE COURT that Plaintiff’'s Motion for
Summary Judgment (Doc. 14)DENIED and Defendants’ Motion for Summary
Judgment (Doc. 15) SRANTED.

IT 1S SO ORDERED.

Dated: February 15, 2018

S/ Julie A. Robinson

JULIE A. ROBINSON

CHIEF UNITED STATES DISTRICT
JUDGE

87 Plaintiff rightly notes that it is within this @ot’s discretion to certify question to the Kansas
Supreme Court on this issue pursuant to K.S.A. § 60-33@&.Lehman Bros. v. Scheld6 U.S. 386,
390-91 (1974). Certification may be invoketen applicable state law is unsettléthited States v.
Jones 512 F. Supp. 2d 1193, 1194 (D. Kan. 2007). &uKansas law is settled on this issue, the Court
declines to certify the question.
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