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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

AMY E. ALEXANDER,
Plaintiff,
V. Case No. 17-2067

ANDREW BOUSE, STOPTECH, LTD.,
and STOP STICK, LTD.,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court upomeddants Stop Stick, Ltd. and StopTech, Ltg
Motions to Dismiss pursuant to Fed. R. Civ. Pb)@) (Docs. 11, 13) and defendant Kansas High
Patrol ("KHP”) Trooper Andrew Bowss Motion to Dismiss pursuant to Fed. R. Civ. P. 12(b)(1)
12(b)(6) (Doc. 25). Plaintiff Amy E. Alexander bgs claims against defendant Bouse pursuant t

U.S.C. § 1983 for alleged violations of her subst@ntiue process rights and under Kansas law

negligence. She brings negligenand products liability claimasgainst defendants Stop Stick, Lid.

and Stoptech, Ltd. For the reasomrplained below, the motions are gredi in part and denied in part

as moot.

l. Background

The amended complaint alleges that on &aty 15, 2015, plaintiff was driving her ¢
southbound on Highway 69 in Miami County, KansaShe came to a road block, where a K
Trooper, defendant Bouse, directegt to pull over. She pulled ovas far as she could, but the w
was at least partially blocked by other pullediovehicles. Defendant Bouse had blocked
southbound lane with his car and théestwith “stop sticks.” “Stogsticks” are strips of materig

linked together with protruding #@s, used to puncture tires. aRitiff was notgiven any other
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directions or information. Defendant Bouse exitegl roadway. Shortly thereafter, Steven Ray Sr
approached from the incorrect direction and drbis Ford F-150 at an estimated 90—-100 mph ove
stop sticks, rupturing his leftont tire and causing him to lose caitof the vehicle.Smith’s truck hit
plaintiff's car, collapsing the driver's side, npiing her in, and causingfdithreating injuries.
Plaintiff's “injuries included a torn aorta, a shatt# pelvis, a lacerated spleen, left kidney hemata
pneumothorax, hemothorax, a broken nasglaroken ribs. . . .” (Doc. 3 at 7.)

Plaintiff claims Smith had been observeavgling in the wrong lanan both Linn and Miami

Counties, and that the Miami County Sheriffsgagment was pursuing himThe pursuit covere

nearly twenty miles and passed around fifty othes aaithout incident before the collision with

plaintiff. Plaintiff claims thatdefendant Bouse was not initially involved in Smith’s pursuit, was
asked or approved to join the puit either by a KHP supervisor by the Miami County Sheriff'q
Department, and his actions viadtthe mandatory rules of condpcomulgated by the KHP when |
created a roadblock without supervisor authorizadiot under unsafe conditions.
Plaintiff's First Amended Compiiat alleges the following counts:
. 42 U.S.C. 1983 § Due Process Claim (Bouse)
[I.  Negligence under the Kansas Tort Claims Act (Bouse)
lll.  Negligent Failure to Warn — common law (Stop Tech)
IV.  Strict Liability/Failure to Warn (Stop Tech)
V. Negligent Failure to Warn (Stop Tech)
VI.  Negligent Failure to Warn — common law (StopStick)
VII.  Strict Liability/Failure to Warn (StopStick)
VIIl.  Negligent Failure to Warn (StopStick)

IX.  Loss of Consortium (All Defendants)
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Il. Legal Standards

A. Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(1)

Dismissal pursuant to Fed. R. of Civ. P. 12(b)élLappropriate when the court lacks subject

matter jurisdiction over a claim. Plaintiff claims that subject matter jurisdiction exists and hgs the

burden of establishing itPort City Props. v. Union Pac. R.R. C&18 F.3d 1186, 1189 (10th Cir.

2008). Because federal courts acairts of limited jurisattion, there is a shng presumption against

federal jurisdictionSobel v. United State§71 F. Supp. 2d 1222, 1226 (D. Kan. 2008).

Motions for lack of subject matter jurisdictionrgally take one of two forms: (1) a faci

al

attack on the sufficiency of the complaint’s jurigainal allegations; or (2) a challenge to the actual

facts upon which subject matter jurisdiction is basefblt v. United States46 F.3d 1000, 1002-0

(10th Cir. 1995). For a facial challenge, the caatepts the plaintiff's factual allegations regard

jurisdiction as true.ld. at 1002. But for a factual attack, trmud does not presume that the plaintiff

allegations are trudd. at 1003. Rather, “[a] court has widkscretion to allowaffidavits, other

documents, and a limited evidengiahearing to resolve disputgdrisdictional facts under Rul

12(b)(1). In such instances, a court’s referencevidence outside the pleadings does not conver
motion to a Rule 56 motionld.

B. Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6)

The court will grant a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6

when the factual allegations fail to “state aiiwl to relief that is plausible on its faceBell Atl. Corp.

v. Twombly 550 U.S. 544, 570 (2007). Although the fattallegations need ndbe detailed, the

claims must set forth entittement to relief ‘dgh more than labels, conclusions and a formy

recitation of the elements of a cause of actioim’re Motor Fuel Temperature Sales Practices Ljtig.
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534 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The allegmtioust contain facts sufficient to state a




claim that is plausible, rath than merely conceivabldd. “All well-pleaded facts, as distinguishg
from conclusory allegations, must be taken as tri&wvanson v. Bixler750 F.2d 810, 813 (10th Ci
1984); see also Ashioft v. Igbal 556 U.S. 662, 681 (2009). Theuwt construes any reasonal
inferences from these facts in plaintiff's favdral v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).

[l Discussion

A. Defendant Bouse’s Motion to Dismiss

Defendant Bouse’s motion to dismiss raises shaguments: (1) any claim against defend
for monetary damages in his official capacity isréd by sovereign immunity2) any claims agains
defendant in his individual capagiare barred by qualified immunitynd (3) if the court dismisses tHh
federal claims, it should not exesei supplemental jurisdiction ovéine Kansas Tort Claims Ad
(“KTCA") negligence claim, which also fails toate a claim and is barrdmcause defendant Bou
has discretionary function andlpe protection immunity.

1. Plaintiff's Official Capacity Money Damages Claims Are Barred by
Sovereign Immunity

As a preliminary matter, it is not clear whathgaintiff is asserting official capacity o
individual capacity claims against defendant Bousethe court addresses both possibilities. ]
Eleventh Amendment, and the concept of soveraignunity it embodies, bars suits against stg
absent an express and unambiguous/evaor abrogation by Congress.Wood v. Milyard 414 F.
App’x 103, 105 (10th Cir. 2011) (citingdelman v. Jordan415 U.S. 651, 662—63 (1974)). Statg
sovereign immunity generally deprives the fadleourts of subject-matter jurisdictiotd. (noting the
exception for suits seeking prospective injunctive rediginst state officials for violations of sta
law).

State agencies, such as the KHP, and their ali@re also immune from suit for retrospect

relief—including monetary damagesd. Plaintiff does not contest fimdant Bouse’s argument that
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he is entitled to sovereign immunity in his offiticapacity for money damages. To the extent that
plaintiff sought to assert suehclaim, it is dismissed.

2. Plaintiff's Individual Capacity Claims Are Barred by Qualified
Immunity

Plaintiff claims that defendant Bouse violateer right to substanterdue process by putting
her in danger when he directed e pull over after creating a ro&tbck to stop a dmk driver. She
claims that this violation was cleamgtablished at the time of her injuries.

a. Qualified Immunity

Qualified immunity is a defense to individual eafy claims. “An official sued under § 1983
is entitled to qualified immunity unless it is shown ttreg official violated atatutory or constitutionall
right that was ‘clearly established’ @he time of the challenged conducPlumhoff v. Rickard134 S.

Ct. 2012, 2023 (2014) (quotingshcroft 563 U.S. at 735). A right isot “clearly established” unde

-

the law “unless the right's contours were sufficiendgfinite that any reasonable official in the
defendant’'s shoes would have untleog that he was violating it.”Id. This means that “existing
precedent must have placed the statutory ortitotisnal question confronted by the official ‘beyond
debate.” Id. Qualified immunity protects public employelesm the burdens of litigation as well as
liability. A.M. v. Holmes830 F.3d 1123, 1135 (10th Cir. 2016).

When a defendant asserts the defense of qualiiedinity, the burden shifts to the plaintiff {o

show “(1) that the official violated statutory or congutional right,and (2) that the right was ‘clearly

O

established’ at the time of the challenged conduld.”(emphasis in original). If the plaintiff fails t

prove either part of this test, the defemidia entitled to qualified immunity.

} =

A plaintiff may show that a gt is clearly established hyiting either an-on point Unite

—

States Supreme Court or Tenthrd@it Court of Appeals case, tny showing that the weight g

authority from other circuits supports his or her positidd. But a case on point is not always




required. The Tenth Circuit has also adopted a sliding-scale analysis for which the “more of

egregious the conduct in light pfevailing constitutional principleshe less specificity is required

from prior case law to clearly establish the violatiohd” (quotingCasey v. City of Fed. Heights09
F.3d 1278, 1284 (10th Cir. 2007). The court exercises its discretiot bagbe facts of each case
deciding which prong to first addressPearson v. Callahan555 U.S. 223, 236 (2009). Coul
generally accept a plaintiff's veos of the facts as true for pposes of qualified immunity.
b. Fourteenth Amendment Substantive Due Process

Plaintiff alleges that defendamouse violated her Fourteenth Amendment Substantive
Process Rights. The Fourteenth Amendment prouitgs‘No State shall . . . deprive any person
life, liberty, or property, without dugrocess of law. . . .” U.SCoNsT. amend. XIV, § 1.
“[H]istorically, this guarantee of due process has been applidélioeratedecisions of governmen

officials to deprive a person tfe, liberty, or property.’'Daniels v. Williams474 U.S 327, 331 (1986
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(emphasis in original)). “The substantive gmwnent of the Due Process Clause bars “ceftain

government actions regardless of the fairness of theedures used to implement them.” It “does
entail a body of constitutional law imposing liabiliyhenever someone cloaked with state authd
causes harm.”Cnty. of Sacramento v. Lewis23 U.S. 833, 848 (1998). Andigt “not a font of tort

law to be superimposed upon whatever systemg ah@ady be administered by the Statedd.

(quotingDaniels 474 U.S at 322). It does cover “conduct muted to injure in some way unjustifiable

by any government interest in the sort of officidi@t most likely to rise to the conscience-shock
level.” Id. at 849.
c. Clearly Established
As mentioned above, the court may chooseddress either the clegrlestablished or thg

constitutional violation element af § 1983 claim first. In this caslge court elects to begin with th
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clearly established analysis. The parties disagbeit what the law requires plaintiffs to show

order to demonstrate that the lawas clearly established for purposdsa § 1983 Due Process claim.

Defendant Bouse argues that ptdfnmust cite clearly establiskecase law that would have p

defendant Bouse on notice that his actions would expose him to liability. Plaintiff argues that s

that the state-created danger theory was cleathblkshed is sufficient, citing two Tenth Circdit

decisions from the late 1990Armijo v Wagon Mund Public Schoo)459 F.3d 1253, 1260 (10th Ci.

1998) (explaining that a pldiff “does not have to show that the specific action at issue had beer
unlawful but the alleged unlawfulness of the delfi@nt's conduct must be apparent in light
preexisting law,” and that the Ten@ircuit does “not require plaintiff®d produce a factually identicd
case, but allow[s] some degree ohgmrlity in factual correspondence.”) aSdtton v. Utah Staty
School For Deaf and BlindL73 F.3d 1226, 1241 (10th Cir. 1999) (stgtthat “the Tenth Circuit ha
also clearly established that a state official mayiddge for the violence committed by private act
under the ‘danger-creation’ docteif). Plaintiff's argument is unparasive to thecourt given the
weight of case law that suggesthetwise and the lack @nalysis supporting @intiff's interpretation

of the cited cases.

The Supreme Court has repeatedly emphasizadqtialified immunity protects “all but the

plainly incompetent or thosehs knowingly violate the law.” Ashcroff 563 U.S. at 743 (quotin
Malley v. Briggs 475 U.S. 335, 341 (1986)). The Supremaur€ reiterated basic principles

gualified immunity in its decision ilVhite v. Pauly137 S. Ct. 548 (2017), cited by defendant.
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court noted that it had recently issued several opmreversing federal courts for failing to dismjss

cases after qualified immunity had been raised. The Court reiterated that the “clearly establish
requirement “should not be defined athigh level of generality” buimust be particularized to th

facts of the case.1d. at 552.
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The Supreme Court noted that ttlearly established requirement generally requires citation to

“a case where an officer acting under similar winstances” was held to have violated

constitutional right thatvas allegedly violatedld. If the court were toaept plaintiff's interpretation

he

of the clearly established requirement—allowing miéfi to proceed based on a showing that a lggal

exception to the rule that genllyano liability exits—the protectins of qualified immunity would b{
effectively destroyed in the substive due process context.

Supporting this conclusion is tAenth Circuit’s 2006 decision iMoore v. Guthrie 438 F.3d

1036, 1042—-43 (10th Cir. 2006). In analyzing whetipgalified immunity should apply where the

plaintiff was injured during a “lig fire” training exerciseand argued that hisuperior should hav{
provided different safety equipmerthe Tenth Circuit considered ether plaintiff's substantive du
process rights were violated, andetler the law was clearly establidhat the time. Plaintiff raise
both the danger creation theory and $ipecial relationship doctrine, whiplaintiff also asserts in thi
case and the court will briefly discuss below.

The Tenth Circuit framed the issue as “whetfie plaintiff's] right to bodily integrity had
been clearly established so that a reasonafieiab in the defendant’ssituation would have
understood that his condwdblated that right.”Id. at 1042. Thévloore decision further emphasizg

that “[a]lthough Plaintiff dog not need to find a caséth an identical factuasituation, he still mus

show legal authority which makes it apparent thahelight of pre-existing law a reasonable officigl,

in [defendant’s] position, would have known thaving police officers wear ot helmets rather tha
Simunition face masks would violate their substendue process right of bodily integrityfd. The

court noted that “the Suprem@ourt has only recognized a right bodily integrity under thg

Fourteenth Amendment in very litad circumstances, not including worg in a safe environment.
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Second, courts have declined to find a violatiosudfstantive due process in circumstances similar to,

or more shocking than, thalleged by Plaintiff.”1d. at 1043.

d. Plaintiff Has Not Shown TheLaw Was Clearly Established

The question before this court then, is whether, at the time of plaintiff's injuries, the law ¢learly

established that defendant Bousattions would expose him to liabyliffor violations of plaintiff's

substantive due process rights. Plaintiff neededt®either a SupremeoGrt case, a Tenth Circu

case, or show that the weight aiithority from other circuits supged a finding that the law at the

time of plaintiff's injuries clearly establishedat defendant Bouse’s actions were unlawful.

Plaintiff cites a single cadeom the Seventh CircuiReed v. Gardne©86 F.2d 1122 (7th Cin,

1993), to support her alternatilaim that the law islearly established undeadts like those involved

in this case. This is insufficient to show that theight of authority fromother circuits should b{
interpreted to clearly establish the law at issue in this case.

In any event, the court finds tieeddecision factually dissimilarlt involved police arresting

—

A1”4

a driver the court assumed to be sober from a €he police left the passenger, who the police kpew

to be drunk, behind with the keys. The drunk passetigen drove the car and caused an acci

injuring the plaintiffs. The SevemtCircuit decided that the policzeated a danger or rendered ot

drivers more vulnerable to dandgy leaving the drunk passenger witie car keys after removing the

sober driver. The court explainedathts decision would have beerifdient if the police had arrestg
a drunk driver and left a drunk pasger with the keys, becausetirat event, the police would n¢
have rendered drivers more vulakle but equally vulnerable.

In this case, defendant did not arrest a salréver, leaving an intoxicated passenger
continue down the roadway. Hsdtempted to stop an intoxicatediver who was endangering th

public. Nothing about the Seven@ircuit case dealt wh clearly established law regarding pullif

lent
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drivers over, stopping drivers usiatpp sticks or similar devices, diaocks, or anything that could he

considered comparable to tfaets involved in this case.

Even if plaintiff had been able to show that the law was clearly established, she fails tp show

that her constitutional rights were violated.
e. Substantive Due Process Clause Violations

Generally, state actors are not liable poivate acts under the Due Process Claudblrig v.
Harder, 64 F.3d 567, 572 (10th Cir. 1995) (citibgShaney v. Winnebago Cnty. Dep'’t of Soc. Servs.
489 U.S. 189, 196-97 (1989)). There are two recognizeptions to the rule: (1) the special
relationship doctrine and (2) the danger creation thetdy. “A special relationship exists when the
state assumes control over an individual sufficierttigmer an affirmative duty to provide protection
to that individual (e.g. when the individual is aspner or involuntarily comitted mental patient).’
Id. Plaintiff raises both exceptions in this case.

The danger creation exception exposes a state #x liability “if it created the danger that
harmed that individual—that igprovided that the other elementé a § 1983 claim have begn
satisfied.” Id. The Tenth Circuit has noted that althoughatiy state activitiehave the potential fof
creating some danger—as is troemost human endeavors—[] nat auch activities constitute a
‘special’ danger giving riseo 8 1983 liability.” Id. at 572. For a state actor to be liable, a plaintiff has
to “allege a constitutionally cognilzke danger . . . . the danger creattheory must ultimately rest gn
the specifics of . . . a claim.1d. at 572—-73. Any such claim mulke “predicated on reckless or
intentionally injury-causing state action which shocks the consciendedt 573. It is not enough tp
show that the state actor increag#dintiff's risk of harm from tird persons; a plaintiff “must alsp

show that the state acted with the requisite degfrealpability in failing to protect the plaintiff.d.

-10-




But before either exception applies, “[ijnder to prevail on theisubstantive due proces
claim, Plaintiffs must demonsteathat the state acted in a manner that shocks the conscigdcat”
571. “The Due Process Clause is not a guaraatgenst incorrect oill-advised [government]
decisions.” Id. at 573. Negligent conduct issufficient to expose the gomrement to liability; a “§
1983 violation must be predicatazh a state action manifesting one of two traditional forms
wrongful intent . . . (1) an intent to harm; or (2) an intent to place a person unreasonably at
harm.” Id. The second form covers reckless actiand includes “when a statctor was aware of
known or obvious risk that was so great that is Waghly probable that serious harm would follow g
he or she proceeded in conscious and uoredsde disregard of the consequencekl’ at 574. In
addition to showing culpabilitya plaintiff “must demonstrat@a degree of outrageousness an
magnitude of potential or actual harnattlis truly conscience shockingld.

As mentioned above, due process protectionalls applies to delierate police action
intended to deprive individuats life, liberty or property.Moore 438 F.3d at 1040 (quotiri@aniels
v. Williams 474 U.S. 327, 331 (1986)) (listing examptésconscience-shoakg conduct, including
stomach pumping, paddling students, and intentiomistroying inmate propgit The Tenth Circuit]
in Moore, emphasized that “it is well settled that negfige” is insufficient and that “a plaintiff mu

do more than show that the govermhactor intentionally or recklelgscaused injury to the plaintif

by abusing or misusing government powedd. Finally, the court noted that “[e]Jven knowingly

permitting unreasonable risks to continue does not necessarily rise to the level of con
shocking.” Id.
Further, in cases where government officials are placed in time-sensitive, high-pt

situations, an even higher standard applee Lewis523 U.S. at 853. In such cases, courts req

plaintiffs to show that # government official acted with an intent to harRerez v. Unified Gov't of
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Wyandotte Cnty.432 F.3d 1163, 1166 (10th Cir. 2005)). Thid&sed on the idea that “liability fq
deliberate indifference . . . rests upon the luxuryaf.having time to make unhurried judgments, uf
the chance for repeated reflectidargely uncomplicatedy the pulls of competing obligations
Lewis at 853. InLewis the Supreme Court held that “highesol chases with no intent to ha
suspects physically or to worsen thieigal plight do not gie rise to liability,”but the Court explaine(
that prison officials with time to reflect—"such tended opportunities to do ther . . . teamed with
protracted failure even to care” might suffidignshock the conscience for § 1983 substantive
process liability.ld. at 853-54.
f. Plaintiff Fails to Establish a Constitutional Violation

The first step in analyzing the constitutionadlation portion of “a clan of qualified immunity
against § 1983 substantivue process claim, is tdetermine whether a ghtiff has asserted
violation of a constitutinal right at all.” Moore, 438 F.3d at 1040 (quotirgiegert v. Gilley500 U.S
226, 232 (1991)). “The ultimate standard for deteimg whether there has been a substantive
process violation is whether the challenged gowvent action shocks the conscience of fed
judges.” Id.

When determining whether the facts of an wdlial case shock the conscience sufficiently
give rise to a substive due process violationparts consider “(1) the neddr restraint in defining
[the] scope [of due process claim&) the concern that § 1983 not replace state tort law . . . an
the need for deference to local policymakibgdies in making decisiongnpacting upon publig
safety.” Uhlrig, 64 F.3d at 573.

The Need For Restraint in Definitige Scope of Due Process Claims
First, this case appears tepent a novel factual sétion for § 1983 liabili, as plaintiff could

not provide the court with any casegh similar factual circumstanced.he court woulde hesitant tg

-12-

-

hon

m

due

due

bral

to

d (3)




expand the scope of § 1983 liability to include ditwes where police or highway patrol officers p
individuals over either for public safetgrcerns or for general traffic stops.
The Concern That § 1983 Claims Not Replace Tort Law
Second, the court is concerned that the facts aohglin this case are more analogous to
claims. In fact, all other claims in this suit arther based on negligence or products liability theori
The Need For Deference On Public Safety Decisions
Third, it is important to conset whether there is a needdefer to local policymaking bodie
when public safety decisions are implicated. In tase, authorities were pursuit of an individua
who was creating a public danger by violating various traffic laws. He was driving the wrong \
a one-way highway in plaintiff anchany other drivers’ directionDefendant decided that he shol
attempt to pull drivers over and stop fhesued individual using stop sticks.
At most, defendant’s behavior was negligent,daliberate or intentional. Plaintiff’'s pleading
allege that
o defendant decided to deploy stock stitkkend the pursuit of Smith’s vehicle;
e he partially blocked the south-bound lamgth his car and used stop sticks
block the remainder @ghe south-bound traffic;
e he stopped traffic that was travelirige legal direction on the highway K
putting his hands in the airithe the palms facing outward;

e he gave no further directions to drivers and walked off the road and looked

where Smith was approaching, driviegatically and th wrong way down the

highway; and
e plaintiff's vehicle was ayund 158 feet from the stogiicks with one vehiclg

between her and the stop sticks.

-13-
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Plaintiff's briefing alternatively ayues that these actions demonstrate an expectation or intentign that

plaintiff would be injured or thatlefendant acted with reckless éigard of the risk plaintiff was

exposed to. The court finds this anessonable interpretation of the facts.

The court finds this case more analogous @ high-speed chase police cases, where p
were unable to deliberate or reflect their actions, thereferrequiring plaintiff toshow that defendan
intended harm by constructing the roadblock. She hasButteven if the court were to apply the I¢
stringent deliberate indifference sthard that is more analogous takiessness, this case does
involve the type of governmemtecision or action that wouldhsck the conscience and justify
substantive due process claim.

In Perez v. Unified Government of Wyandotte Cquihty Tenth Circuit applied the intent
harm standard set out by the Supreme Coulteinis requiring actual delibation rather than mer
negligence. 432 F.3d at 1166.

The Court cautioned that “actual deliberationéant more than having a few seconds to

think. . . . The intent to harm standarah@ limited to situationsalling for split-second

reactions. Rather, it applies whenever deasimust be made maste, under pressure,

and frequently without the luxury of a secocithnce. . . . the intent-to-harm standard

most clearly applies in ragly evolving, fluid, and dangerowstuations which preclude
the luxury of calm and reflective deliberation.

Id. at 1167 (applyindg.ewis 523 U.S. at 851 and quotidgrrell v. Larson 396 F.3d 975, 978 (8th Cir.

2005)). Although plaintiff disagrees,ishis circumstances of this @asuggest just such a situation

requiring intent to harm. A drunk or erraticiver speeding down thieighway at around 100 mph

against traffic is a very dangerous, fluid situatidbefendant and the other law-enforcement offic
responding to the situation would not have haal Itixury of calm and redctive deliberation. Bu
under either standard, the cofinds that defendant’s conductdnot shock the conscience.

The KHP is in the best position to establish gieb regarding the use of stop sticks and w

measures should be taken to prothose in the vicinity. To the extetitat plaintiff ma be entitled to

-14-
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relief, her claims sound in torts. Based on the three considerations discussed above, the court
plaintiff has not shown that the facts of this cadéigently shock the conscience to allow her clail
to proceed under § 1983.
g. The Court Need Not Address the Legal Exceptions
Plaintiff argues that defendant Bouse is liabheler either or both exceptions to the rule t
government officials are generally fiatble for the acts of private thirparties: the sgzial relationship
doctrine and/or the danger creatitieory. Tenth Circuit case lawggests that defendant could or]
be liable under the state createdgter theory or the special relationship doctrine because the first
applies when a plaintiff is not in custodgid the second only applies when sheSeeGray v. Univ. of
Colo. Hosp. Auth.672 F.3d 909, 923 (10th Cir. 2012) (providiagrery useful history of the sta
created danger theory). But in any event, the court need not address these exceptions becaug
did not show that defendant Bouse’s actions kltloe conscience. Her § 1983 claim is dismissed.
3. The Court Declines to Asert Supplemental Jurisdiction
Defendant Bouse asks the court to declineassert supplememtgurisdiction over the
remaining state law claims, because the sole fead¢aan against him is dismissed. If the co
dismisses all claims over which it had original gdiction, 28 U.S.C. 8§ 1367(pyovides that the coul
may decline to exercise supplemental jurisdictbmer remaining state law claims. Whether to
state claims in the absence ofialite federal claim is discretionayut the court should consider “tH

nature and extent of pretrial proceedings, judieconomy, convenience, and fairness” when deci

whether to retain jurisdictionAnglemyer v. Hamilton Cnty. Hogp8 F.3d 533, 541 (10th Cir. 1995),

This case was filed February 3, 2017. The motiordismiss were filed in March 2017 and t
court stayed the case August 8, 284about one month afténe initial schedulingonference. Thig

case has had relatively few pretr@bceedings. Generally, when all federal claims are dismiss
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federal court should decline supplemental jurisdicti The court bears in mind that “[n]otions
comity and federalism demand tteastate court try its own lawsuitshsent compelling reasons to t
contrary.” Thatcher Enters. V. Cache Cnty. Corf02 F.2d 1472, 1478 (10@ir. 1990). The cour
therefore declines to assert supplemental jigtigsh over the remaining claims in this case.

The Stop Stick Defendants’ Motions to Dissiand defendant Bouséotion to Dismiss the
negligence claim are therefore denied as moot. ddse is dismissed for failure to state a claim on
civil rights claim, Count I, and thcourt declines to assert supplemental jurisdiction over the remg
claims. This case is dismissed.

IT IS THEREFORE ORDERED that defendant Stop Stick, Ltd.’s Motion to Dismiss (D
11) is denied as moot.

IT IS FURTHER ORDERED that defendant Stoptech, LtdNotion to Dismiss (Doc 13) is

denied as moot.

IT IS FURTHER ORDERED that defendant Andrew Bouse¥otion to Dismiss (Doc. 25) i$

granted in part and dezd in part as moot.
This case is closed.
Dated February 28, 2018, at ik&asCity, Kansas.
¢ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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