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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ASHLEY FOSTER, individually and on behalf
of other similarly situated persons,

Plaintiffs,

Case No. 17-2095-DDC-JPO
V.

ROBERT BROGDEN'S OLATHE BUICK
GMC, INC.,,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Ashley Foster, indidually on behalf of hersednd others similarly situated,
filed this lawsuit against defenafaRobert Brogden’s Olathe B&i&GMC, Inc. She alleges that
defendant violated the Fair Labor Standakds(“FLSA”), 29 U.S.C. 88 201-219. Doc. 1. This
matter comes before the court on the partiésint Motion for Approval [ ] of Fair Labor
Standards Act Settlement” (Doc. 62).

The court denies the motion because thégsahaven’t submitted information sufficient
for the court to make a final da certification finding. But theourt does so without prejudice
to the parties’ refiling of a renewed tram containing the required informatiofihe court
orders the parties to file a reewed motion by December 20, 2019.

l. Background

Plaintiff is defendant’s former employee. eSfepresents a collective class of employees
who have filed a putative collective action claim &leged FLSA violations. They assert that
defendant failed to record accurately all tithat hourly employees worked, and arbitrarily

deducted hours allegedly not worked.
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Plaintiffs filed their Complaint on Februatp, 2017. Doc. 1. The parties participated in
mediation on November 21, 2017 and reachedgaeement to resolve the collective action
claims. Doc. 62-1 at 2. The parties latee@xed a Settlement and Release Agreement (“the
Settlement Agreement”) memorializing the termshafir settlement. Doc. 62-1. On July 31,
2018, the court conditionally certified the colleetiaction. Doc. 43 at 15. On February 28,
2019, the court preliminarily appred the Settlement Agreement as fair and reasonable. Doc.
55 at 11. And, the court provided the parties witructions to satisfy the remaining steps
before final approval of their agreeme@ee generallpoc. 55. The parties’ current motion
asks the court to approve the settlement. Batptrties do not addresgdi class certification.
And, as explained in the Febru&2919 Order and the July 2018der, the court has not made a
final class certification findingld. at 13; Doc. 43 at 5.

Il. Legal Standard
A. FLSA Collective Action Settlement

The parties to an FLSA action must presesgtiement of those claims to the court for
review and a determination that thétleenent is fair and reasonablBarbosa v. Nat'l Beef
Packing Co., LLG.No. 12-2311-KHV, 2015 WL 4920292, at *3 (D. Kan. Aug. 18, 2015) (citing
Lynn’s Food Stores, Inc. v. United Staté89 F.2d 1350, 1353 (11th Cir. 1982)). “To approve
an FLSA settlement, the Court must find thatlit)igation involves a bona fide dispute and that
the proposed settlement is fair ampligable to all parties concernedd. (citing Lynn’s Food
Stores 679 F.2d at 1354).

The court may enter a stipulated judgmerdmnFLSA action “onhafter scrutinizing the
settlement for fairness.Id. (citing Peterson v. Mortg. SourceSorp. No. 08-2660-KHV, 2011

WL 3793963, at *4 (D. Kan. Aug. 25, 20113ge alsofommey v. Comput. Scis. Cqrdo. 11-



CV-02214-EFM, 2015 WL 1623025, at *1 (D. Kan.rAf3, 2015) (citation omitted). “If the
settlement reflects a reasonable compromise ggees such as FLSA coverage or computation
of back wages that are actually in dispute, @ourt may approve the settlement to promote the
policy of encouraging settlement of litigationGambrell v. Weber Carpet, IndNo. 10-2131-
KHV, 2012 WL 5306273, at *2 (D. Kan. Oct. 29, 2012) (citlngin’s Food Stores679 F.2d at
1354).

Also, when patrties settle FLSA claims be&fohe court has made a final certification
ruling, the court must make a final class cexdifion finding before itan approve an FLSA
collective action settlemenBarbosa 2015 WL 4920292, at *3 (citinglcCaffrey v. Mortg.
Sources, Corp.No. 08-2660-KHV, 2011 WL 32436, at *3 (D. Kan. Jan. 5, 2011)).

B. Attorneys’ FeesUnder the FLSA

The FLSA requires the parti¢o include in the settleant agreement an award of
reasonable attorneys’ fees and thstsof the action. 29 U.S.C. § 216(®@e alsdMcCaffrey
2011 WL 32436, at *2 (citingiee v. The Timberland CdNo. C 07-2367-JF, 2008 WL 2492295,
at *2 (N.D. Cal. June 19, 2008)). The colnas discretion to determine the amount and
reasonableness of the fee, blRL&BA fee award is mandatorydarbosa 2015 WL 4920292, at
*4 (citations omitted).

I1I. Analysis

The parties have filed a joint motion, askihg court to approve dir collective action
settlement. But the parties have not providedugh information for the court to approve the
Settlement Agreement. For reasons explained below, the court denies final collective action

certification. Next, the court preliminarily agwes the proposed Settlement Agreement, but



reduces the service award the named plaintiff to $520. Finally, the court preliminarily
approves the requested $4,00@ttorneys’ fees for plaintiffs’ counsel.

A. Final Collective Action Certification

Because the parties have keetttheir FLSA claims before the court made a final
certification ruling, the court must tam a final classertification findingbeforeit can approve
the settlementSee Barbosa2015 WL 4920292, at *3 (citinglcCaffrey 2011 WL 32436, at
*3). The FLSA provides that an employee niiyng a collective action on behalf of other
employees who are “similarly situated.” 29 WCS§ 216(b). To determine whether plaintiffs
are “similarly situated” for purposes of finallExtive action certificatin, the court considers
several factors. They include: “(1) the diggarfactual and employmesgttings of individual
plaintiffs; (2) various defensewailable to defendant whiclppear to be individual to each
plaintiff; and (3) fairness and procedural consideratiof&mbrell 2012 WL 5306273, at *3
(citing Thiessen v. Gen. Elec. Capital Cqrp67 F.3d 1095, 1103 (10th Cir. 2001)).

The court granted conditionellass certification on July 32018. Doc. 43 at 5. In that
Memorandum and Order, the court noted thatdeeitocould approve #hparties’ collective
action settlement, the parties must presensfeapable of supportingial certification under
Thiessets three factorsld. On February 28, 2019, the codénied the parties’ request to
certify the collective class. Doc. 55 at 13.eTgarties’ current motion does not address final
certification. It does properlgstablish that 14 class membeasv have been notified and ten
have opted-in. Doc. 62 at 3. Still, the catahnot approve the setthent without a making a
final class certificabin finding under the threEhiesserfactors. So, the court denies the parties’
joint motion seeking approval of the settlementwihout prejudice to refiling. The parties are

directed to submit information to the coultoait “(1) the disparate factual and employment



settings of individual plaintiffs{2) various defenses availabledefendant which appear to be
individual to each plaintiff; and (3) fimess and procedural consideration&ambrel| 2012 WL
5306273, at *3 (citing hiessen267 F.3d at 1103).

B. FLSA Collective Action Proposed Settlement

The parties ask the court to approve theppsed Settlement Agreement (Doc. 62-1). As
explained above, when parties EeELSA claims, they must prest the settlement to the court
to review and decide whether thétkanent is fair and reasonabl@ommey2015 WL 1623025,
at *1; see also GambrelR012 WL 5306273, at *2 (citingynn’s Food Store679 F.2d at 1352)
(“When employees file suit against their emy@r to recover back wages under the FLSA, the
parties must present any proposettlement to the district cduor review and a determination
whether the settlement is fair and reasonabld.®).approve an FLSA settlement, the court must
determine whether: (1) the litigan involves a bona fide disput@) the proposed settlement is
fair and equitable to all parties, and (3) thegmsed settlement contains an award of reasonable
attorneys’ feesBarbosa 2015 WL 4920292, at *5 (citinglcCaffrey 2011 WL 32436, at *2).
The court addresses each consideration below.

1. Bona Fide Dispute

The court already has found that a bona @idpute exists. Doc. 55 at 8-10. The parties
provided the court with information about theura of the dispute; a description of the
employer’s business and type of work pemied by employees; the employer’s reasons for
disputing the employees’ right tominimum wage or overtiméhe employees’ justification for
the disputed wages; and each party’s estimatieeohumber of hours worked and the applicable
wage. See McCaffrey2011 WL 32436, at *4. Based on thessertions, the court concluded

that a bona fide dispute exists in thase. Doc. 55 at 10.



2. Fair and Equitable

The court has preliminarily approved the proposetitiement as fair and equitable. Doc.
55 at 11-12. But, the court withheld finglpgioval of the Settlement Agreement until opt-in
plaintiffs had an opportunity tobject to the settlementd. The parties now assert that all
fourteen of the class members have been ndtiffehe settlement. Doc. 62 at 3. Ten have
affirmatively opted-in to the settlement. Doc. 63aboc. 62-3 at 3. Fowpt-in plaintiffs have
failed to respond that they intetwiclaim their allotted portion dhe settlement fund. Doc. 62-3
at 1. None have objected to the settleméahtat 2. Since no opt-in plaintiffs have objected to
the Settlement Agreement, the court approves titlersent as fair and equitable, pending final
class certification.

3. Service Award

The court also must examine any service award payments and determine whether they are
fair and reasonableSeeTommey2015 WL 1623025, at *Zsrove v. ZW Tech, IndNo. 11-
2445-KHV, 2012 WL 1789100, at *7 (D. Kan. May 17, 201s®e also Thompson v. Quest
Corp, No. 17-CV-1745-WJIM-KMT, 2018 WL 2183988t *3 (D. Colo. May 11, 2018) (“The
reasonableness of a service award to a namettiRle not generally listed as a factor to
consider when deciding whetherapprove a settlement. Ndheless, reasonable incentive
payments have become common for class reptatves and, apparently by analogy, for FLSA
named plaintiffs as well.” (internal citations omitted)).

In its February 28, 2019 Memorandum and @ytlee court preliminarily denied the
parties’ request for a $1,200 sewiward to Ms. Foster, the nandintiff. Doc. 55 at 13-14.
According to the parties, Ms. Foster investedudt?26 hours in the case. The court preliminarily

denied a $1,200 award because “our court has fthatd20 per hour is a reasonable incentive



fee.” Doc. 55 at 13 (citinGeterson2011 WL 3793963, at *8) (citiman omitted). The court’s
Order stated it would reduce the award to $52@tiect this rate, multiplied by the hours Ms.
Foster invested in the caskl.

The parties now ask for a service awar@bf040 for Ms. Foster. The parties apparently
misapprehended the court’s prior Memorandum@rdker (Doc. 55). Rather than proposing a
$520 award, as the court preliminarily indicatiedould approve, they doubled that amount.
They provide no explanation for this caldida, other than to say $1,040 is “26 hours times
$20/hour = $520, doubled.” Doc. 62 at 2. Tbhart denied the previous $1,200 fee request
because it was more than double the reasomatdeof $20/hour. Finding no reason to double
the standard amount, the court again ceduMs. Foster’s award to $520.

C. Attorneys’ Fees

Plaintiffs’ counsel seeks an award of $4,000 toraeys’ fees, costs, and expenses. Doc.
62 at 3. The attorneys’ fee amount represenésthird of the commofund. A percentage fee
from a common fund award “must be reasonable . . . the district court must articulate
specific reasons for fee awards demonstratingehsonableness of the percentage and thus the
reasonableness of the fee awarBarbosa 2015 WL 4920292, at *7 (citinBrown v. Phillips
Petroleum Cq.838 F.2d 451, 454 (10th Cir. 1988)).

To determine the fee award’s reasonaldsngt]he Tenth Circuit applies a hybrid
approach, which combines the percentage febadewith the specific faots traditimally used
to calculate the lodestard. (first citing Rosenbaum v. MacAlliste84 F.3d 1439, 1445 (10th
Cir. 1995); then citingsottlieb v. Barry 43 F.3d 474, 483 (10th Cir. 1994)). This method
requires the court to calculaadodestar amount, “which reggents the number of hours

reasonably expended multiplied by a reasonable hourly r&8w@i v. Top Brass, IndNo. 14-



cv-00219- KMT, 2014 WL 4357486, at {D. Colo. Sept. 3, 2014) (citingensley v. Eckerhart
461 U.S. 424, 433 (1983) (further citation omittedjge also Hobbs v. Tandem Envtl. Sols.,
Inc., No. 10-1204-KHV, 2012 WL 4747166, at *3 (D. iKaDct. 4, 2012). The hybrid approach
also requires the court to consider the factors set @atinson v. Georgia Highway Express,
Inc., 488 F.2d 714 (5th Cir. 1974brogated on other grounds by Blanchard v. Berge#A&9
U.S. 87 (1989). Those factors are: (1) time labdr required; (2) novelty and difficulty of the
guestions presented in the case; (3) skill retputsi perform the legal service properly; (4)
preclusion of other employment by the attorngye to acceptance of the case; (5) customary
fee; (6) whether the fee is fider contingent; (7) any time litations imposed by the client or
circumstances; (8) amount inveld and results obtained; (Rp&rience, reputation, and ability
of the attorneys; (10) undedbility of the case; (11) natund length of the professional
relationship with the client; and2) awards in similar case8arbosa 2015 WL 4920292, at *8
(first citing Rosenbaumt4 F.3d at 1445; then citifiphnson 488 F.2d at 717-19).

The court analyzes these factors below.

1. Time and Labor Required

Plaintiffs’ counsel representsat they have spent mattean 170 hours working on this
matter. The tasks involved fact investigation, reviewing documents produced by collective
action members and defendant, analyzing defetsl payroll and delivery data, communicating
with the opt-in plaintiffs, negotiating thetdement, preparing documents for the court’s
approval, and allocating the common fund for theiogtlaintiffs. The court finds that the time
counsel recorded on thisatter is justified.

Plaintiffs’ counsel provides an hourly rdte the timekeepers who recorded time to this

matter. Attorneys David White and Amy Coopmalfed the majority othours recorded to this



matter. Plaintiffs assert that Mr. Whitestandard hourly rate is $550 per hour and Ms.
Coopman’s standard hourly rage$400 per hour. These rates are significantly more than the
rates recorded in this matteBeeDoc. 62-2 at 7. Counsel asserts they expended more than
$23,000 worth of attorney and paralegal time-a-aeduced hourly rate—and spent $3,484.13 on
costs. Doc. 62-2 at 7. Counsel is requigs$4,000 based on the cargency fee agreement.
The court concludes this factor fagapproval of the fee award.
2. Novelty and Difficulty of the Questions Presented
Plaintiffs’ counsel asserts thatage and hour cases suclitdas one “present significant
and novel challenges requiring $lkihd expertise totigate them.” Doc. 62 at 5. Counsel does
elaborate on those challengeésnd the total amount of houbilled should reflect the novelty
and difficulty of any questions presented. Tbartalready has taken tHctor into account
above. The court thus finds this faicts neutral in its analysis.
3. Skill Requisite to Performthe Legal Service Properly
Mr. White and Ms. Coopman have more tharyB@rs of combined experience in labor,
employment, and employee benefits cases. Botbtdd substantial time to this case. The court
finds that this factor favors appral of the requested fee.
4. Preclusion of Other Employment
Plaintiffs’ counsel representsat this lawsuit precludecounsel from taking on other
work. As stated, counsel spent more than 170 hours on this matter. They began work on this
case more than three years ago without any gusearitrecovery. Theoart finds that the time
spent litigating the case demonstrates that tlvedd precluded plaintiffs’ counsel from working

on other matters. The factor fagapproval of the fee award.



5. Customary Fee

“While the Tenth Circuit applies a hybrigh@roach in determininthe reasonableness of
fees in common fund cases, thestomary fee award is typicaldypercentage of the fund.”
Barbosa 2015 WL 4920292, at *11 (first citingosenbaunb4 F.3d at 1445; then citing
Gottlieb, 43 F.3d at 482). Our court “typically apptiethe percentage of the fund method when
awarding fees in common funil.SA collective actions.”ld. (citing Bruner v. Sprint/United
Mgmt. Co, Nos. 07-2164-KHV, 08-2133-KHV, 08149-KHV, 2009 WL 2058762, at *7 (D.
Kan. July 14, 2009)). “Fee awards in these cases tanged from four per cent to 58 per cent
of the common fund and resulted in total fee alsaanging from a few thousand dollars to over
five million dollars.” 1d. (citing Bruner, 2009 WL 2058762, at *7).

Plaintiffs’ counsel requests a fee award antimgrnto 33 percent of the settlement fund.
Even at a discounted hourly ratieis award represents less thaona-sixth recovery of the value
of time plaintiffs’ counsel devoted this litigation. The court findthat this awat is within the
range our court typically approveshis factor favors approval.

6. Whether the Fee is Fixed or Contingent

When considering the sixttohnsorfactor, courts ask whethergntiffs agreed to a fixed
or contingent fee because the percentage akttwrery agreed helps illuminate the attorneys’
fee expectations when counsel accepted the, @ven though “[sJucirrangements should not
determine the court’s decisionJohnson488 F.2d at 718 (quotinglark v. Am. Marine Corp.
320 F. Supp. 709, 711 (E.D. La. 1970)).

Here, the representative plaintiff agreectoontingent fee arrangement. And the court
already has found that an attorneys’ fee award amounting to one-third of the settlement fund is

reasonable. The court finds that this fadémors approval of the requested fee.
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7. Any Time Limitations Imposed
Plaintiffs’ counsel asserts thiditere were no time limitations imposed in this case that
differ from a typical FLSA case. Thiadtor is thus neutf@n the analysis.
8. Amount Involved and Results Obtained
Plaintiffs’ counsel has secured a modest, bubifable, result for plaintiffs. Each opt-in
plaintiff will receive a monetary settlemenofn the common fund that compensates for his or
her alleged automatic lunch deductions. Payoutthforepresentative plaintiff and the nine opt-
in plaintiffs range from $168.64 to $1,330.72. Addfendant contested its liability, so the
ultimate outcome of this litigation (if it had heettled) remained in doubt. This settlement
avoids the uncertainty and rigorstafl and produces a favorabtgrtain result for plaintiffs.
This factor favors approval of the fee award.
9. Experience, Reputation, and Ability of the Attorneys
The court already has discussed the experiehttee attorneys. As noted, plaintiffs’
counsel has significant experalitigating employment caseMr. White and Ms. Coopman,
who are both experienced attornesgfgent substantial time on tliase. This factor favors of
approval.
10.Undesirability of the Case
Plaintiffs’ counsel notes that contingenegfcases are risky, anethfore undesirable.
The court already has considered this factoemwtonsidering the contingency fee arrangement.
The court refuses to find the case undesirsioigly because it involved a contingency fee

agreement and the risk that comes with such an arrangement.
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11.Nature and Length of the Professioal Relationship with the Client

Plaintiffs’ counsel asserts that this casas'fbeen going on for over three years.” Doc. 62
at 6. As our court has explathe€[tlhe meaning of this faot . . . and its effect on the
calculation of a reasonable fee has alwagmsn unclear, and courts applying Jodnsorfactors
typically state that this particular stdard is irrelevant or immaterial Barbosa 2015 WL
4920292, at *12 (citin@runer, 2009 WL 2058762, at *9 (furthertation omitted)). The court
finds this factor immaterial here.

12. Awards in Similar Cases

Plaintiffs’ counsel asserts thidite requested fee award iss@stent with awards approved
in similar cases. As noted above, the requdsiedhere represents 338the common fund.
Historically, our court has approved fee awandBLSA cases ranging from “four per cent to 58
per cent of the common fund aresulted in total fee awards ranging from a few thousand
dollars to over five million dollars.’Barbosa 2015 WL 4920292, at *11 (citingruner, 2009
WL 2058762, at *7). The percentage of the furat ttounsel seeks here as a fee award falls
within the range our court hap@oved in other FLSA caseSee, e.gid. (concluding that a fee
request that was 33% of the total settlen@mbunt came within the range approved by our
court);see alsdBruner, 2009 WL 2058762, at *&oting the same about a requested fee award,
which was 30% of the common fund). The courtl§ that this factdiavors approval of the
requested fee.

In sum, based on its analysis of tlmhnsorfactors, the court concludes that the
attorneys’ fees requested are fair and reasondlie.court thus granfdaintiffs’ request for

approval of the proposedtarneys’ fees award.

12



IV.  Conclusion

The court denies final approval of thettBament Agreement because the court lacks
enough information to make a final colleigction certification finding. The court
preliminarily approves the Settlement Agreemenhaslving a bona fide dispute and as fair and
equitable to all parties. Thmurt preliminarily approves theqeested $4,000 in attorneys’ fees
for plaintiffs’ counsel. But, the court reduces service award for the named plaintiff to $520.

IT IS THEREFORE ORDERED BY THE COURT THAT the parties’ “Joint Motion
for Approval [ ] of Fair Labor Standards Act 8ement” (Doc. 62) is deed without prejudice.

IT IS FURTHER ORDERED THAT the court denies final collective action
certification. The parties are directed to submit infemation sufficient for the court to make
a final class certification finding by Decembe20, 2019, as part of a renewed Motion for
Approval of FLSA Settlement

IT IS FURTHER ORDERED THAT the court preliminarily approves the Settlement
Agreement. The court preliminarily approves piagties’ proposed attoeys’ fees of $4,000 for
plaintiffs’ counsel. But, the court reduces the sandaward to the named plaintiff to $520.

IT IS SO ORDERED.

Dated this 10th day of Decemér, 2019, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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