Beal v. Allard Doc. 129

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RONDA BEAL,
Plaintiff,
Case No. 17-2112-DDC-GEB

V.

POLLY J. ALLARD,

Defendant.

MEMORANDUM AND ORDER

This matter is before the court on pldinRonda Beal’s Motion to Exclude Testimony of
Dr. Van Den Berghe (Doc. 82), whom defend@ally J. Allard disclosed as a non-retained
expert withess. The court is scheduletégin trial in this case on November 14, 20E8r
reasons explained below, the court grants pféisimotion in part and denies it in part.

At this stage, the court addresses onlgtlibr the testimony the s discuss in their
filings should be excluded. The court does not address the admissibility of the evidence it
declines to exclude in thisaer because it cannotaduate the relevance of that evidence.

l. Background

This case arises from a collision between plaintiff and defendant’s vehicles on April 1,
2015. Defendant filed a Notice of StipulationAafmission of Fault. This filing concedes
defendant’s “legal liability” for the collision. Doc. 50. Plaintiff claims that the collision caused
her to sustain physical injuries requiring surgery and rehabilitation. Docs. 82, 1. This case thus
centers on causation and damages issues that thes [g@ek to resolve, at least in part, by using

expert witness testimony.
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Plaintiff seeks to exclude portions of Bregory Van Den Berghe’s testimony as a non-
retained expert witness. Plafhfisserts that, in the week aftide collision, she “complained of
shoulder pain and disability” to a chiropractor, Robert Moore, whauggested she visit an
orthopedic specialist. Doc. 822t Plaintiff representthat she then visited her primary care
physician, who ordered an MRI and referred hdditoVan Den BergheDr. Van Den Berghe,
plaintiff says, “examined her, reviewed the M&Id referred her to an orthopedic oncologist
over concern of a potential malignancy in [ptdfis] shoulder, which turned out benignld.

Defendant designated Dr. VanBerghe as a non-retainegpert. At his deposition on
January 15, 2018, Dr. Van Den Berghe testified ghaintiff did notinform him that her
shoulder was injured during a vehicle collision, #mat he had insufficient information to opine
about the cause of plaintiff isulder injury. Plaintiff does natbject to the portions of Dr. Van
Den Berghe’s testimony that discuss his treatroéptaintiff; she also does not challenge Dr.
Van Den Berghe’s qualifications. But plaintiffkasthe court to exclude the portions of Dr. Van
Den Berghe’s testimony where defense coummsedduced “records and information unknown to
[Dr. Van Den Berghe] prior tthe deposition and outside the scopdis care and treatment of
Plaintiff.” Docs. 82 at 3, 119 at'1. The court understandise challenged records and
information to include:

(1) an article titled, “Principles of Orbpaedic Practice,” authored by a physician

whom Dr. Van Den Berghe testified mecognized as a prominent scholar on

shoulder issues; (2) a book titled, “TBaoulder, Second Edition” by Rockwood

and Matsen, which defendant’s counsel located in the library of the clinic where

Dr. Van Den Berghe practices medicine and was deposed; (3) a book titled,

“Priniciples of Orthopaedidractice,” which Dr. Van Den Berghe testified is a
recognized text in the orthopedic field) studies of cadavers over the age of 60

1 In her Memorandum in Opposition to Ptiffts Motion to Exclude Testimony of Dr. Van Den

Berghe, defendant represents that the parties osiytdi the following portions of Dr. Van Den Berghe’s
deposition testimony: (1) Page 12, line 17, througle®b, line 10; (2) page 28, line 22, through page
30, line 15; (3) page 33, line 19, through pagdin®,20; (4) page 43, lines 1 through 13; and (5) page
51, line 1, through page 59, line 3. Doc. 119 at 1.
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that indicate the prevalenoérotator cuff tears in thehoulder; (5) a police report

from the collision between plaintiff and defendant’s vehicles; (6) plaintiff's records

from Dr. Robert Moore, the @lopractor plaintiff visited after the collision; and (7)

plaintiff's records from the Headache and Pain Center.

In response to several questions fromrglHiand defendant’s counsel, Dr. Van Den
Berghe testified that he coutebt “say with any certainty whiegr or not an accident that
occurred on April 1, 2015, had any role in prodgcany of [plaintiff'sjcomplaints” about her
left shoulder. Doc. 82-2 at 39—-40, 43-44.

Plaintiff bases her Motion to Exclude ondhrarguments. She figrgues that Dr. Van
Den Berghe, as a non-retained expert witness, cafif@topinions “outside the scope of his . . .
treatment of a patient.” Doc. &2 6. Plaintiff asserts thae#ting physicians like Dr. Van Den
Berghe “are limited to testifying about [informai] learned through their actual treatment . . .
based on [their] personal knowledge of &xamination, diagnosis and treatment’ at 7.
Second, plaintiff contends that because Dr. Wan Berghe could not opine about the cause of
her injury, his testimony fails to meet theuedements for expert witness testimony under
Federal Rule of Evidence 702—that is, his testinfaogs not assist the trier of fact who is
tasked with determining thiesue of proximate causeld. at 12;see alsd~ed. R. Evid. 702 &
witness who is qualified as &xpert by knowledge, skill, experice, training, or education may
testify in the form of an opinioar otherwise if . . . the expert's . knowledge will help the trier
of fact to understand the evidenca@determine a fact in issue.”)ast, plaintiffargues that Dr.
Van Den Berghe’s testimony is irrelevant undBederal Rule of Evidence 401 because “he has
nothing to offer to the jury regarding causation.” Doc. 82 at 12—-13.

Defendant responds with three argumentsesfown. First, defendant argues that her

counsel introduced plaintiff's medical records frearlier treatments to “neforce[] [plaintiff’s]

failure to provide [Dr. Van Den Berghe witah accurate medical history.” Doc. 119 at 4-5.



Defendant contends that testimony about tflehged records would Saist the jury through
Dr. Van Den Berghe’s testimony since [he] was ébleontrast [plaintiff’'sloehavior in the prior
records to her conduct during his exand’ at 5. Defendant represeitst the parties have
stipulated to these record®undational requirements undezderal Rule of Evidence 803’s
exception for records of reguly conducted activities.

Second, defendant contends that Dr. Van Berghe testified simply about “general
medical [principles]” and “agreed with medical ta¢ure located in the dtor's own office” that
discussed the prevalence aralises of shoulder injuriefd. at 7. Defendant asserts that Dr.
Van Den Berghe, after reviewing records from higraiation of plaintiff testified that plaintiff
did not “advis[e] him that her injuries toeheft shoulder were caused by a motor vehicle
accident.” Id. at 8. Defendant alsamntends that Dr. Van DdBerghe based his opinion
testimony—really, the aence of an opiniom.ge., that he could not draw a conclusion about the
cause of plaintiff’s injuries—on his own recorfiem examining plaintiff and his memory.

Third, defendant argues that Dr. VanDRerghe’s deposition testimony imposed no
unfair surprise on plaintiff, and that defendarmt dot seek his testimony bad faith. Defendant
asserts that plaintiff has had sufficient time tddisess any concerns about medical literature or
records from other health care providertd” at 9. And defendant represents that her counsel
provided plaintiff “relevant medal literature [she] hoped toeisduring Dr. Van Den Berghe’s
deposition—and plaintiff never regered an objection to thend. at 11. Defendant argues that
she is “entitled to introduce any evidence that seilodnake plaintiff's theory that the accident
was the cause of her left shoulderyiry] less likely to be true.ld. at 13. Defendant asserts

that Dr. Van Den Berghe’s inability to fornaieé an opinion about tleause of plaintiff's



shoulder injuries is relevant because it “tendsitdke plaintiff's case of causation less likely to

be true.” Id.

Legal Standard

The court has a “gatekeeping obligation” to determine the admissibility of expert

testimony. Kumho Tire Co. v. Carmichaeéh26 U.S. 137, 147 (1999) (citim@pubert v. Merrell

Dow Pharm., InG.509 U.S. 579, 589 (1993)When performing this gatekeeping role, the court,

when deciding whether to admit exptestimony, has broad discretioMieffer v. Weston Land,

Inc., 90 F.3d 1496, 1499 (10th Cir. 1996) (quotidgh v. Emerson Elec. C®80 F.2d 632, 637

(10th Cir. 1992)).

Federal Rule of Evidence 702 provides:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the foraf an opinion or otherwise if:

(a) the expert’s scientific, technical, other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based euofficient facts or data;
(c) the testimony is the product ofiedle principles and methods; and

(d) the expert has reliably applied thenpiples and methods to the facts of the
case.

Fed. R. Evid. 702. The Supreme Court has destthetrial judge’s role under Rule 702 in this

fashion:

Faced with a proffer of expert scientifistenony . . . the trial judge must determine
at the outset . . . whetheetbxpert is proposing to testio (1) scientific knowledge
that (2) will assist the triesf fact to understand or deteima a fact in issue. This
entails a preliminary assessment whether the reasoning or methodology
underlying the testimony is scientifically valid and of whether that reasoning or
methodology properly can be applito the facts in issue.

Daubert 509 U.S. at 592-93.



Naturally, the “proponent of expert testiny bears the burden of showing that the
testimony is admissible.Conroy v. Vilsack707 F.3d 1163, 1168 (10th Cir. 2013) (citing
United States v. Nacchib55 F.3d 1234, 1241 (10th Cir. 2009)). “Vigorous cross-examination,
presentation of contrary evidence, and careftruction on the burden of proof’ remain “the
traditional and appropriate means of attacking shaky but admissible evid®zéert 509
U.S. at 596 (citation omitted). “The mosnamon method for [the court to] fulfill[] this
function [of evaluatingxpert testimony] is ®auberthearing, although such a process is not
specifically mandated.Goebel v. Denver & Rio Grande W. R.R15 F.3d 1083, 1087 (10th
Cir. 2000) (citations omitted). Here, neither gdras asked for a hearing. And after carefully
reviewing the exhibits ahthe parties’ briefing, the court findlsat the record presented with
their papers furnishes a sufficient basisiéaide the motion ithout a hearing.

[I1.  Analysis

“A treating physician is not coitered an expert witness if he or she testifies about
observations based on personal knowledgeydieg the treatment of the partyDavoll v.

Webh 194 F.3d 1116, 1138 (10th Cir. 19986itdtions omitted). “A treating physician’s
testimony is based on the physician’s personalkedge of the examination, diagnosis and
treatment of a patient, dmot on information acquired from outside sourcé&sdeken v. Wal-
Mart Stores, InG.No. 99-4191-SAC, 2001 WL 115975it,*2 (D. Kan. Aug. 16, 2001)
(correction and citation omitted). The treatingggibian’s opinions about “the cause of any
medical condition presented in a patient, thguisis, the prognosis and the extent of disability,
if any, caused by the condition or injury” are “engmassed in the ordinary care of a patient and

do not subject the treating physician” to tequirements applied tretained expertld.



“The determinative issue is tiseope of the proposed testimony¥reath v. United
States 161 F.R.D. 448, 450 (D. Kan. 1995) (“Foraexple, a treating physician [who is]
requested to review medical records of anothattheare provider in order to render opinion
testimony concerning the appropeaess of the care and treatmefthat provider would be
specially retained notwithstamdj that he also happenstie the treating physician.”).

Also, “[a] treating physician, even whenti§gng as a lay witness, may state ‘expert’
facts to the jury in orddo explain his testimony.Davoll, 194 F.3d at 113giting 4 Jack B.
Weinstein & Margaret A. BergeWeinstein’s Federal Eviden&701.08 (2d ed. 1999) (noting
that a doctor testifying as a layjtness should be giveéifoose rein to statevhat are truly facts,
even if they are ‘expert’ facts”))‘[T]he trial court has discretn to limit or prohibit a treating
physician’s opinion testimony which goes beyorfdimation obtained during the physician’s
care and treatment of the patient, or if therrt determines the physician was retained
specifically to develop opinion testimonySellers v. ButlerNo. 02-3055-DJW, 2006 WL
2714274, at *3 (D. Kan. Sept. 22, 2006).

Here, the court concludes that some of\2an Den Berghe’s statements constitute
improper opinion testimony—and thus excludesnh Likewise, other testimony constitutes
proper opinion or expert factd.he rest of this order exghs the court’s reasoning.

The parties divide Dr. Van Den Rgre’s testimony into five parfs And the court
addresses plaintiff’'s guments separately.

In the first aspect of Dr. Van Den Bgre’s testimony, he primarily discussed his

agreement, or disagreement, with statemekentérom medical articles and books. He based

2 As notedsupran.1,the parties dispute only the followg sections of Dr. Van Den Berghe’s

deposition testimony: (1) Page 12, line 17, througle®b, line 10; (2) page 28, line 22, through page
30, line 15; (3) page 33, line 19, through pagdin®,20; (4) page 43, lines 1 through 13; and (5) page
51, line 1, through page 59, line 3. Doc. 119 at 1.
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this testimony on his experience as an ortdapsurgeon. Doc. 82-2 at 12-21. Dr. Van Den
Berghe then testified—but did nappear to opine—abothie contents of two sets of documents
he had never seen before, but tthefendant’s counsel had provideidh either at or before the
deposition: the police report frothe collision at issue in thisase and plaintiff's chiropractic
records from plaintiff's prior medal provider, Dr. Robert MooreThe court declines to exclude
this testimony. Assuming it iglevant, plaintiff has not skvn—at least not on this motion—
that the testimony is improper mradmissible. It encompassexpert facts and observations
about exhibits that defendant’s ceehprovided Dr. Van Den Bergh&ee Davoll194 F.3d at
1138.

The second disputed portion of Dr. Van Barghe’s testimony corss of his testimony
about the contents of Dr. Moosethiropractic records. Alsbe provided a definition for an
abbreviation contained in those recotd®oc. 82-2 at 28-30. Plaifithasn’t shown that this
testimony also is improper or inadmissible kd.the first section ahe testimony discussed
above, this second section also encompasses expert facts and observations about exhibits that
defendant’s counsel provad Dr. Van Den BergheSee Davo|l194 F.3d at 1138.

In the third piece of testimony, Dr. Van DBerghe testified about the contents of
records derived from plaintiff's treatmentté¢adache and Pain Center. Dr. Van Den Berghe
testified that these records were not part of higazl file for plaintiff. Doc. 82-2 at 33—-39. As
part of this discussion, defendant’s couresad Dr. Van Den Berghe had the following
exchange:

Q. Are you able to state to any reaable degree of meddl certainty or

probability, based upon your note that didnference a motor vehicle accident and

said the initiation of pain was at honagd then seeing these prior recordse you
able to say with any certainty whether or not an accident that occurred on April 1,

¥ Dr. Van Den Berghe testified that the abbreviation “PSIS” stands for fjmosteperior iliac spine.”
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2015, had any role in producing any o tbomplaints you saw [plaintiff] for for
the left shoulder?

A. | guess within thecope of my review, no.

Id. at 39-40 (Van Den Berghe pe39:20-40:8) (emphasis added).

This exchange required Dr. Van Den Berghh@raw a conclusion based on earlier
medical records and a police report that he did na¢weas part of his gatment of plaintiff.

The court excludes this exchange becauseristitutes improper opinion testimony based, in
part, on information that Dr. \rteDen Berghe did not have dogi his treatment of plaintiff+e.,
plaintiff's earlier records.See Goeker2001 WL 1159751, at *2But plaintiff has not
established that other aspeotghis third part of the disputed testimony are improper and
inadmissible because, again, it encompasses expert facts and observations about®adibits.
Davoll, 194 F.3d at 1138. Plaintiff'st@rvening objection to the quem is preserved, leaving
plaintiff the option to renew that objeati at trial as hecounsel sees fit.

This third aspect of Dr. Van Den Bergh&stimony also differs from his testimony in
the fourth disputed passage. In that fourthisecDr. Van Den Berghe agrd that it was fair to
say he “[did not] know of any injuries orthopaeally that [plaintiff] mentioned to [him] [on]
July 27, 2015, that [he could] relate to a caeekrthat happened April 1, 2015.” Doc. 82-2 at 43
(Van Den Berghe Dep. 43:1-6). dontrast to his testimony inetthird collection of disputes,
Dr. Van Den Berghe’s opinion here is based darmation that plainff provided him when he
treated her. Plaintiff hasréstablished that this opinion tesony is improper, and thus the
court declines plaintif§ request to exclude it.

In the fifth group of disputes about Dr. V®en Berghe’s testimony, he testified about

the scope of his treatment—and thgtother doctors as well—of pidiff. He also clarified the



medical articles and books defendant’s couhadlintroduced earlier in the depositidd. at
51-56. But defendant’s counsel again asked/Bn Den Berghe to provide an opinion about
parts of the medical history ampéng in others’ medical recordss provided to Dr. Van Den
Berghe by defendant’s counsel:

Q. Ms. Beal, in the prior records B3, gave a history of a fall; true?

A. Correct.

Q. That would be a trauma that fits thiical picture described in this article for
single event trauma producing a tear, correct?

A. Yes.
Id. at 51-52 (Van Den Berghe Défi:25-52:6). Like Dr. Van Den Berghe’s testimony in the
third disputed portion of his testimony, this opimiis based on information Dr. Van Den Berghe
did not have when he treated plaintiSee idat 33—34 (noting thahe information about
plaintiff's fall appears in a 2002cord that was not “in [Dr. Van Den Berghe’s] clinical file
concerning [plaintiff]”). The court thus exclusldefendant’s counsel&econd question and Dr.
Van Den Berghe’s response to it in the exale above because it constitutes improper opinion
testimony about plaintiff's earlier medica&aords based on information that Dr. Van Den
Berghe did not have duringshireatment of plaintiffSee Goekersupra But the court
concludes that plaintiff has noarried her burden for themaining testimony in the fifth
disputed section. She has not convinced thet tloat this testimony is improper, and the court
declines to exclude it on this motion.

This fifth collection of testimony includé#/o other opinions by DAVan Den Berghe.
He appears to base both solely on his treatmigplaintiff, and nothe external records

defendant’s counsel showed him:
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Q. If we could go back in time and take your deposition August 4 after your second
visit with this patient and ask you are you aware of any information suggesting that
an April car wreck caused or contributiedcause these left shoulder complaints,
would you have any idea that a car wreck even had occurred?

A. I'm not aware of anything in my records that state that.

Q. ... And that would have beeow opinion and conclusin, absent a history

from the patient, you would have said I'm not aware of a car wreck causing these

complaints. Is that a fair statement?

A. Yes.
Id. at 57 (Van Den Berghe Dep. 57:1-19). Intcast to Dr. Van De Berghe’s testimony
relying on plaintiff's med:zal history that he didot have when he treated her, these two opinions
are based on—and confined to—Dr. Van Bamghe’s knowledge from his treatment of
plaintiff. In other words, these statentgemirror Dr. Van Den Berghe’s proper opinion
testimony, as discussed in toairth group of disputes.

The court thus grants twogsects of plaintiff’'s Motion tdExclude Testimony of Dr. Van
Den Berghe, those found in the thimdafifth sections of that testimonyseeDoc. 82-2 at
39:20-25, 40:1-3, 40:7-8, 52:3—6. But the court consltitke the remaining disputed aspects
of Dr. Van Den Berghe’s testimony encompeasbker: (1) proper opinion testimony based on
Dr. Van Den Berghe's treatmeott plaintiff; or (2) proper “&pert facts” based on documents
defendant’s counsel gave Dr. VBen Berghe during the depositioBee Davoll v. Wehid94
F.3d 1116, 1138 (10th Cir. 1999)(treating physician, even whestifying as a lay witness,
may state ‘expert’ facts to the jury in orderetmlain his testimony.”). It thus declines to
exclude them based on the current motion.

The court also concludes that Dr. Van Berghe’s permissible testimony satisfies the

threshold standards for admissibility codifiad=ederal Rules of Evidence 702 and 401. Rule
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702 requires that the expert withess testimony irstire “help the trier of fact to understand the
evidence or to determine a fact in issue.” Thartbas “broad discretion in deciding whether to
admit expert testimony, but should resotiibts in favor of admissibility.”Am. Family Mut.

Ins. Co. v. Techtronic Indus. N. Am., Indo. 12-2609-KHV, 2014 WL 2196416, at *1 (D. Kan.
May 27, 2014) (first citingieffer v. Weston Land, InQ0 F.3d 1496, 1499 (10th Cir. 1996);
then citing Fed. R. Evid. 702 advisory committee’s note; then ditangpbert 509 U.S. at 588—
89). “[R]ejection of expert teshony is the exception ratherah the rule.” Fed. R. Evid. 702
advisory committee’s note. Rule 401 provides tfgsidence is relevant: (a) it has any
tendency to make a fact moreless probable that it would bégthout the evideoe; and (b) the
fact is of consequence in detening the action.” Similar tits authority under Rule 702, the
court has “broad discretiontd make “[d]ecisions on relevance of testimonipurflinger v.

Artiles, 727 F.2d 888, 890 (10th Cir. 1984).

Here, the court is persuaded that Dr. Vam Berghe’s testimony codilassist the jury’s
work. As defendant contends, Dr. Van Dendbe’s testimony is intended to challenge
plaintiff's theory of causationIincluded within his permissibltestimony are opinions that he
cannot connect his evaluation of plaintiff's ingsito an earlier vehicle collision. Dr. Van Den
Berghe also can testify abouttHifferences between plaintéfprior records and his knowledge
of plaintiff's condition during theourse of his treatment. Thewt concludes that, on a proper
showing of relevance, these opinions coullp lilee jury understand Dr. Van Den Berghe’s
examination of plaintiff. They also might assist the jury’s efforts to draw conclusions about the
cause of plaintiff’s injurie®ased on the opinions of onehadr treating physicians.

The court also declines to exclude DrnMaen Berghe’s testimony as irrelevant under

Rule 401. Contrary to plaintif’ arguments that Dr. Van Den B&e lacks an opinion about the
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cause of plaintiff’s injuries, this does not necebsacnder his testimony immaterial to the jury.
Instead, Dr. Van Den Berghe’s inability to opinegerly could assist theryis work to decide
the probability of facts bearingn the causation of plaintiff's jaries. Erring on the side of
admissibility, as our court and the Tenth Circoibsistently have directed, the court declines to
conclude, at least on this mati, that Dr. Van Den Berghe’s testimony will be unhelpful to the
jury or irrelevant to thedcts at issue in this casBee Am. Family Mut. Ins. CQ014 WL
2196416, at *1Kieffer, 90 F.3d at 1499. The court thuectines to exclude Dr. Van Den
Berghe’s testimony for these reasons.
V.  Conclusion

For the reasons explainedetbourt excludes the portiongDr. Van Den Berghe’s
testimony described in the order. But the cooricludes that the remainder of the disputed
portions of Dr. Van Den Berghe’s deposition ditnge proper testimony that are relevant and
helpful to the trier of fact. The court thusctiees to exclude the remainder of Dr. Van Den
Berghe’s testimony.

IT ISTHEREFORE ORDERED THAT plaintiff's Motion to Exclude Testimony of
Dr. Van Den Berghe (Doc. 82) is gtad in part and denied in part.

IT 1SSO ORDERED.

Dated this 9th day of November, 2018, at Kansas City, Kansas.

g Danidl D. Crabtree

Daniel D. Crabtree
United States District Judge
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