Beal v. Allard Doc. 130

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RONDA BEAL,
Plaintiff,
Case No. 17-2112-DDC-GEB

V.

POLLY J. ALLARD,

Defendant.

MEMORANDUM AND ORDER

This matter is before the court on defendartiyRlo Allard’s Motionto Strike or in the
Alternative, Motion in LimineRegarding Testimony of Dr. Larfrevert (Doc. 121). The court
is scheduled to begin trial this case on November 14, 2018.r Feasons explained below, the
court denies defendant’s motion.

l. Background

This case arises from a collision between plaintiff and defendant’s vehicles on April 1,
2015. Defendant filed a Notice of StipulationAafmission of Fault that concedes “legal
liability” for the collision. Doc.50. Plaintiff argues that thellision caused her to sustain
physical injuries that required iery and rehabilitation. Docs. 82, This case thus centers on
causation and damages issues that the partiesseedolve, at least ipart, by using expert
witness testimony.

Plaintiff asserts that, in theeek after the collision, she “complainedstioulder pain and
disability” to a chiropractor, Dr. Robert Moomgho suggested she visit anthopedic specialist.
Doc. 82 at 2. Plaintiff represents that shenthisited her primary care physician, who ordered

an MRI and referred her to Dr. Gregory iaan Berghe. Dr. Van Den Berghe, she says,
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“examined her, reviewed the MRI and referredtbean orthopedic oncologist over concern of a
potential malignancy in [plaintiff'sghoulder, which turned out benignld. Plaintiff represents
that she then “developed adhescapsulitis,” a condition thagrompted her to schedule an
appointment with Dr. Larry Frert, an orthopedic surgeoihd. Plaintiff assed that Dr. Frevert
encouraged her to attempt physical therapyelbantually operated gulaintiff’'s shoulder in
December 2015. Doc. 124 at 1.

Defendant seeks to strike the entirety of Enevert’s testimony a&s non-retained expert
witness. Plaintiff deposed Dr. Frevert on August 23, 2018. First, defeaskaarts that the court
should strike Dr. Frevert’s testimony because it is cumulative of the testimony of Dr. Anne
Rosenthal, plaintiff's retained expert witneda.support, defendawinly contends that Dr.
Frevert's testimony, “on its face,” is “nearly thaf Dr. Rosenthal’s testimony. Doc. 121 at 4.
But defendant provides the court with littleditional argument beyond asserting that the court
has discretion under the Federal Rules of CivdkcBdure to “limit the nonber of experts on the
grounds that the testimony of the experts is cumulatile.(first citing Fed. R. Civ. P. 16(c)(4);
then citingCoal Res,, Inc. v. Gulf & W. Indus,, Inc., 865 F.2d 761, 769 (6th Cir. 1989)).

Second, defendant contends that plaintifded Dr. Frevert with documents such as
medical records and public reds falling outside the scope Df. Frevert's treatment of
plaintiff. Defendant assertsat) at the deposition, she learribdt Dr. Frevert had reviewed
these documents. Defendant also asserts thiatiffl produced at the deposition, for the first
time, a letter dated March 30, 2017, which lidtegse external documents and the people or
entities who provided them to Orevert. Defendant represethat the March 30 letter was not
produced in response to defendant’s discpvequests seeking rig [of plaintiff's]

communications with [her] intended experts.” Db21 at 2. Defendant also asserts that neither



the March 30 letter nor the documents it démxgiwere produced in response to defendant’s
subpoena of Dr. Frevert’'s medical records. @hects the court to DFErevert’s testimony that,
although plaintiff's counsel provatl him with plaintif’'s prior medical records, he could not
recall which records he had reviewed, andh&e not saved those records in his office’s
electronic medical records system. Docs. 124-&t 124-2 at 9-10. Defendant represents that
plaintiff offered to compensate Dr. Frevert for tilee devoted to reviewing the records at issue.
Defendant also asserts that Brevert’s response to plaintiffsounsel’s letter included a list of
other cases where he had téstif—a disclosure defendant debes as “an obvious effort to
comply with the Federal Rules concerning properldssoe of retained exps.” Doc. 121 at 5.
Taken together, defendant argues, Dr. Frevasgmony and his communication with plaintiff's
counsel demonstrate that Dr. Frevert is desaghahproperly as a non-retained expert witness
and is testifying outside treeope of his designation.

In her Response, plaintiff asserts thnegn arguments opposing defendant’s motion.
First, she argues that defendant has failexhtav how Dr. Frevert and Dr. Rosenthal’s
testimony are cumulative. Plaintiff contendattBr. Rosenthal “addresses injury Plaintiff
sustained to other parts of the body and spwading treatment andedical expense not
addressed by Dr. Frevert.” Doc. 124 at 3. Riffialso asserts that bause Dr. Frevert operated
on plaintiff, “only [he] can testify firsthand whhe saw when he openad Plaintiff’'s shoulder:
‘a very angry reddened joint’ caukby acute adhesive capsulitidd. Plaintiff emphasizes that
Dr. Rosenthal did not treat plaintiff and rel@sly on medical recordand other witnesses’
testimony.

Second, plaintiff contends that Dr. Frevedjsinion testimony is derived only from “his

own records, his knowledge of Plaintiff and the patient history he tdok &t 4 (citing Doc.



124-2 at 13-14 (Frevert Dep. 49:3-13) (“@nd when you wrote your letter outlining your
opinions on either occasion, whether it wgmsil 3, 2017, or later, November 10, 2017, you

don’t reference any findings in any these other recordsorrect? A. No. What she told me
was she was doing well and abledtmeverything she wanted to do prior to the accident. | don't
know that I'm interested in something that happened ten years before. I'm interested in what
happened in the last six to eight months befaeitijury.”)). Plaintff argues that any outside
records plaintiff's counsel showed Dr. Frevertes; “prior chiropractic records, a very remote
prior shoulder MRI, a quy of the police report and photos oétrear of Plaintiff's vehicle”—did
not help Dr. Frevert draw colusions or form opinionsld. at 4-5. Rather, the records “allowed
[Dr. Frevert] to decline to offer a causation opimif he felt [these records] caused him doubt.”
Id. at 5.

Third, plaintiff argues that defendant failexdgive plaintiff notice of defendant’s
challenge to Dr. Frevert’'s exgpi@lesignation and disclosures unttee deadlines established by
the parties’ Scheduling Order ¢b. 16). Specifically, the Schdihg Order requires the parties
to make objections to expert disclosures withirdags after service of tise disclosures. Doc.

16 at 5. Plaintiff asserts thattreough Dr. Frevert’s disclosure ditbt explicitly state that he had

reviewed records outside his own difaom his treatment of plaintiff‘Defendant should not

1 Plaintiff's Designation and Disclosure affert Witnesses includes the following description of Dr.
Frevert's testimony:

Dr. Frevert is expected to testify regaglithe nature, extent and cause of Plaintiff's
injuries. He is also expected to testifyt@she causal connection between the incident and
Plaintiff's injuries, his observations of Plaiffifihis treatment of Plaintiff’'s injuries, his
review of Plaintiff's medical records, the reasonableness and necessity of the medical
treatment provided and the reasonableness of the charges for services rendered in
connection with Plaintiff's treatment.



have presumed [Dr. Frevert's] review was confit@tlis own records.” Doc. 124 at 5. Plaintiff
also contends that defendant had a second tpypityrto object tdr. Frevert's expert
disclosures. In response talsebpoena sent to Dr. Frevertrthopedic praice, plaintiff
argues, defendant received Dr. Frevert's November 10, Bfifief, to plaintiff's counsel on
February 12, 2018, stating that Brevert reviewed “some outsideedical records” to form his
opinions. Doc. 124-4 at 1-8&ealso id. at 4 (receipt for productioof Dr. Frevert’s letter).
Plaintiff asserts that because Dr. Frevert’s tadtglains that he reswed outside records,
defendant should have objected to Dr. Freverssldsure as a non-retainegpert witness in a
timely manner after receiving that letter.
. Legal Standard

The court has a “gatekeeping obligation” to determine the admissibility of expert
testimony. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147 (1999) (citii@aubert v. Merrell
Dow Pharm., Inc., 509 U.S. 579, 589 (1993)YVhen performing this gatekeeping role, the court
has broad discretiorKieffer v. Weston Land, Inc., 90 F.3d 1496, 1499 (10th Cir. 1996) (quoting
Orth v. Emerson Elec. Co., 980 F.2d 632, 637 (10th Cir. 1992)).

Federal Rule of Evidence 702 provides:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the foraf an opinion or otherwise if:

(a) the expert’s scientific, technical, other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based euofficient facts or data;

(c) the testimony is the product ofiedle principles and methods; and

The grounds for Dr. Frevert's opinions are his personal observations and treatment of
Plaintiff as reflected in Plaintiff's medicakcords and bills, his familiarity with the
Plaintiff, history of the patient,ral education, expertise and knowledge.

Doc. 124-1 at 2.



(d) the expert has reliably applied thenpiples and methods to the facts of the
case.

Fed. R. Evid. 702. The Supreme Court has destihetrial judge’s role under Rule 702 in this
fashion:

Faced with a proffer of expert scientifistenony . . . the trial judge must determine

at the outset . . . whetheetbxpert is proposing to testio (1) scientific knowledge

that (2) will assist the triesf fact to understand or detema a fact in issue. This

entails a preliminary assessment whether the reasoning or methodology

underlying the testimony is scientifically valid and of whether that reasoning or

methodology properly can be applito the facts in issue.
Daubert, 509 U.S. at 592-93.

“The proponent of expert testimony bears burden of showing that the testimony is
admissible.” Conroy v. Vilsack, 707 F.3d 1163, 1168 (10th Cir. 2013) (citldgited States v.
Nacchio, 555 F.3d 1234, 1241 (10th Cir. 2009)). “Vigas cross-examination, presentation of
contrary evidence, and careful instruction oa larden of proof”’ remaitthe traditional and
appropriate means of attackingaklg but admissible evidenceDaubert, 509 U.S. at 596
(citation omitted). “The most common methiod [the court to] fulfill[] this function [of
evaluating expettestimony] is @Daubert hearing, although such a pess is not specifically
mandated.”Goebel v. Denver & Rio Grande W. RR., 215 F.3d 1083, 1087 (10th Cir. 2000)
(citations omitted). Here, the parties do not e=ja hearing. And after carefully reviewing the
exhibits and the parties’ briefy, the court finds that this rew provides a sufficient record
about the parties’ competiqapers without a hearing.

1.  Analysis
Fed. R. Civ. P. 26(a)(2) requires parties toldse “the identity of any witness it may use

at trial to present [expert witness] evidencHl]f the witness is one retained or specially

employed to provide expert testimony in the ¢adee witness must submit a “written report”



following the guidelines set out FFed. R. Civ. P. 26(a)(2)(BBut parties planning to call non-
retained expert witnesses newit provide a written report.d. at 26(a)(2)(C). They only must
disclose “the subject matter on which the w#g is expected to present evidence” and “a
summary of the facts and opinions to whilbh witness is expected to testifyld.

“A treating physician is not coittered an expert witness if he or she testifies about
observations based on personal knowledgeydtiey the treatment of the partyDavoll v.
Webb, 194 F.3d 1116, 1138 (10th Cir. 1996itdtions omitted). “A treating physician’s
testimony is based on the physician’s personalkedge of the examination, diagnosis and
treatment of a patient, dmot on information acquired from outside sourcesdeken v. Wal-
Mart Stores, Inc., No. 99-4191-SAC, 2001 WL 115975i,*2 (D. Kan. Aug. 16, 2001)
(correction and citation omitted). The treatingggibian’s opinions about “the cause of any
medical condition presented in a patient, thguiissis, the prognosis and the extent of disability,
if any, caused by the condition or injury” are “enguassed in the ordinary care of a patient and
do not subject the treating physician’the requirements of an expertl. “The determinative
issue is the scope of the proposed testimoiyrgath v. United Sates, 161 F.R.D. 448, 450 (D.
Kan. 1995) (“For example, a treating physician retee to review medicakcords of another
health care provider in order to render opini@stimony concerning thegppropriateness of the
care and treatment of that prder would be specially retained notwithstanding that he also
happens to be the treating physician.”).

Our court has evaluated challenges stitgony by treating physician witnesses many
times. A common challenge to testimony by tireaphysicians asserts that, with “so much
extraneous material . . . therenis possible way they can reasondidyexpected to . . . put that

material out of their minds and testify to tiraited extent of their purported roles as treating



physicians.” Sarling v. Union Pac. R. Co., 203 F.R.D. 468, 480 (D. Kan. 2001). Our court has
rejected such sweeping challengéd. It has applied, instead, Tenth Circuit precedent
“suggest[ing] there is no basis tdenas a matter of law that axpert witness (whether he or
she is a treating physician aretained expert) cannot put aside such materiel.{citing

Mullan v. Quickie Aircraft Corp., 797 F.2d 845, 848 (10th Cir. 1986)).

Here, the court first determines that Dr. Frevert's proposed testimony primarily
encompasses his surgery and general treatmgaiofiff. This topic includes plaintiff's
physical therapy and communicatiomgh her and her counsdbaut records that Dr. Frevert
had received. These documents include othelicakproviders’ recordef their treatment of
plaintiff, and records from the collision at igshere. Doc. 124-2 8t4 (Frevert Dep. 8:6-9:16).
But Dr. Frevert's testimony magkelear that he has derived his opinions solely from his
treatment of plaintiff—and nain other records he reviewe8eeid. at 13—14 (Frevert Dep.
48:24-49:13¥.

To the extent that Dr. Frevert plansgioe opinion testimony about these external

records, such testimony is prohibited becatsgceeds the scope of his designation as a non-

2 In his deposition, Dr. Frevert testifién response to defendant’s counsel’s questions:
Q: ... You may have been provided recordsu don’t even know the details, correct?
A: Not at this time, no, sir.
Q: And when you wrote your letter outlining your opinions on either occasion, whether it
was April 3, 2017, or later, November 10,120 you don't reference findings in any of
these other records, correct?
A: No. What [plaintiff] told me was she was doing well and able to do everything she
wanted to do prior to the accident. | don’'t know that I'm interested in something that
happened ten years before. I'm interested in what happened in the last six to eight months
before this injury.

Doc. 124-2 at 13-14 (Frevert Dep. 48:24-49:13).



retained expert witnessBut the court declines to strikiee entirety of DrFrevert’s deposition
testimony because, as he has testified, he folmseopinions in this case based on his treatment
of plaintiff.

Second, the court concludes that plaintiRgle 26(a)(2)(C) disckures for Dr. Frevert
satisfy the standard our court haslioed. This standard requires:

[a]t a minimum, the disclosure shdubbviate the danger of unfair surprise

regarding the factual and oypon testimony of the non-retained expert. It is not
enough to state that the wissewill testify consistenwith information contained

in the medical records or consistenthathe testimony given during his or her

deposition. Instead, Rule 26(a)(2)(C) distlies must contain more than a passing
reference to the general type of caréreating physician provided. They must

summarize actual and specific opinions. eThsclosing party should provide ‘a

3 The court has some concern about a secotidporf Dr. Frevert's deposition testimony, to the

extent it may incorporate opinioadtimony about external records:

Q. Now, based on your view of the recovas talked about earlier today, including her
preexisting records, based on your backgdowour training and your treatment of Ms.
Beal, do you have an opinion one way or the other as to what caused her condition with
her left shoulder?

A. What you’re looking for is a sudden jolt or jerk from a mechanism of injury. She stated
that before the car wreck she really didmé&ve any of that. The car wreck gave her a
sudden jolt on her shoulder. There is a ceaount of energy dissipated someplace in
her body. It was dissipated in her shoulder at that point in time from that. It's a good
mechanism of injury. Time wise it fitsThe pain got a lot worse because the adhesive
capsulitis worsens over time. So | thitik a direct result of the car wreck.

Q. And that’s an opinion you're able to offerthe jury to a reasonable degree of medical
certainty?

A. Yes, sir.

Q. And that's based upon the medical records you reviewed, the photographs you
reviewed, and the videotape you reviewed?

A. And talking with the patient.
Doc. 124-2 at 7 (Frevert Dep. 23:10-24:10).
The court reiterates its conclusion: if Drefert plans to give opinion testimony based on

external records provided to him by plaintiff's counsel, this testimony istpteth because it exceeds the
scope of his designation as a non-retained expert witness.

9



brief account that states the main pointghefentirety of the anticipated testimony.
This does not mean that the disclosurestroutline each and every fact to which
the non-retained expert will testify or outlitiee anticipated opinioria great detalil.
Imposing these types of requirements wdaunlake the Rule 26(a)(2)(C) disclosures
more onerous than Rule 26(a)(2)(B) sueéement of a formal expert report.

Yeager v. Buxton, No. 17-2368-KGG, 2018 WL 4620884, at *3 (D. Kan. Sept. 26, 2018)
(quotingChambersv. Fike, No. 13-1410-RDR, 2014 WL 35881, at *3 (D. Kan. July 18,
2014)).

Here, plaintiff disclosed thd&r. Frevert planned to testifin part, about “the nature,
extent and cause of Plaintiff's injuries” atithe causal connection betden the incident and
Plaintiff's injuries” Doc. 124-1 at 2. Specifically, plaifftdisclosed that Dr. Frevert would
testify that: “1) [a]s a direct and proximatsult of the subject accident, Plaintiff suffered
injuries to her left shoulder and upper extrenaisymore specifically described in Plaintiff's
medical records; [and] 2) [t]he treatment prodds he and others laintiff was reasonable
and necessary at the time and place rendelied.Dr. Frevert's disclsure provides that his
opinions are based on “his personal observatmastreatment of Plaintiff as reflected in
Plaintiff's medical records and bills, his familiariyith the Plaintiff, history of the patient, and
education, expertise and knowledgéd:

Plaintiff's disclosures for Dr. Frevert satidfye standard our court has adopted for Rule
26(a)(2)(C) disclosures. Dr.évert’s disclosures extend wekyond “passing reference[s]” to
the care he provided plaintiff: these discloswspecifically state th&r. Frevert intended to
opine about plaintiff's sbulder injuries resultinfrom the collision and about the reasonableness
of his treatment.See Yeager, 2018 WL 4620884, at *3. They aldisclose that Dr. Frevert

reviewed the “history of the patit” in forming his opinions.

10



That plaintiff's counsel proded Dr. Frevert with externdlocuments or offered to
compensate Dr. Frevert do not convert him feomon-retained expert toretained expert
subject to more rigoroudisclosures and reportingee Doc. 119-5 at 1 (letter from plaintiff’'s
counsel to Dr. Frevert enclosiptpintiff's prior medical recordand offering to compensate Dr.
Frevert “for [his] time in add¥ssing the issues” plaintiffsounsel raised in the letterAs our
court has recognized, “tlegope of the proposed testimdmpntrols the analysis of whether an
expert is non-retained or retainédireath v. United States, 161 F.R.D. 448, 450 (D. Kan. 1995).
And our court also has followed tihenth Circuit’s instruction th&ho basis [exists] to infer as
a matter of law that an expert withess (whettepr she is a treatimhysician or a retained
expert) cannot put aside [external] material"antiorming an opinion as a treating physician.
See Sarling v. Union Pac. R. Co., 203 F.R.D. 468, 480 (D. Kan. 2001) (citiktyllan v. Quickie
Aircraft Corp., 797 F.2d 845, 848 (10th Cir. 1986)). The tthws holds that, to the extent Dr.
Frevert's opinion testimony is confined to hisatment of plaintiff, it constitutes permissible
testimony from a non-retadal expert witness.

Finally, the court declines defdant’s invitation to concludat least on a pretrial motion,
that Dr. Frevert's testimony is cumulative of teginy from plaintiff’'s retined expert witness,
Dr. Rosenthal. Federal Rule of Evidence 4G8/ptes that “[tlhe court may exclude relevant
evidence if its probative value ssibstantially outweighed by ardger of one or more of the
following: unfair prejudice, confusing thesues, misleading the yyrundue delay, wasting
time, or needlessly presenting cumulative evigeh The court has “discretion to limit the
number of experts, provided the witnesses arexduded arbitrarily, oon the basis of mere

numbers.” Green Constr. Co. v. Kan. Power & Light Co., 1 F.3d 1005, 1014 (10th Cir. 1993).

11



Here, defendant has not established on aigketotion that DrFrevert’s testimony is
cumulative. As plaintiff argues, Dr. Freverated and operated on plaintiff, and he—unlike Dr.
Rosenthal—can testify about plaintiff's conditibased on personal knowledge. The court is not
persuaded by defendant’s conclusory assettiat the court shoukekclude Dr. Frevert’s
testimony simply because it is “nearly that’[@f. Rosenthal’s testimony. The court thus
declines to exclude Dr. Frewartestimony in its entirety.

V.  Conclusion

For the reasons explained, ttwurt declines to strike DFrevert’s testimony to the
extent that his opinions are bdsen his treatment of plaintiffThe court also concludes that
plaintiff has satisfied the standard our coud hdopted for Rule 26(@)(C) disclosures.

Finally, defendant has not estahksl that Dr. Frevert’s testimony is cumulative of the testimony
that Dr. Rosenthal, plaintiff's tained expert witness, may offefFor all these reasons, the court
denies defendant’s motion to strike Dr. Frevert’s testimony.

IT ISTHEREFORE ORDERED THAT defendant Polly J. Alla’s Motion to Strike
or in the Alternative, Motion in Limine Regand) Testimony of Dr. Larry Frevert (Doc. 121) is
denied.

IT 1SSO ORDERED.

Dated this 9th day of November, 2018, at Kansas City, Kansas.

g Danidl D. Crabtree

Daniel D. Crabtree
United States District Judge
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