Roman Catholic Archdiocese et al v. City of Mission Woods Doc. 58

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ROMAN CATHOLIC ARCHDIOCESE
OF KANSAS CITY IN KANSAS and
SAINT ROSE PHILIPPINE DUCHESNE
CATHOLIC CHURCH,

Plaintiffs,
V. CaseNo. 17-2186-DDC
CITY OF MISSION WOODS,

Defendant.

MEMORANDUM AND ORDER

This lawsuit brings the court a dispute thas two important values in the American
experience against one another: “free exemliseligion and effective use by the state of its
police powers.”Messiah Baptist Church @ty. of Jefferson, Colp859 F.2d 820, 823 (10th Cir.
1988) (noting the “particular protection” accordedeligious freedom by our Constitution but
also noting, “The power of locglovernments to zone and caritand is undoubtedly broad”).
Over the years, Congress and the Supreme Court have rearranged the balance that courts must
strike when deciding case®/blving these two values.

The current disagreement invod$va recurring situation, one thaiquires courts to find
the proper balance between these two compgtahges. Specificall the parties dispute
whether a municipality’s exercise of its zonjmgwer infringed on a church’s religious freedom.
Plaintiffs—the Roman Catholic Archdiocese ofrtsas City in Kansas and St. Rose Philippine
Duchesne Catholic Church—asked the Cityvkidsion Woods, Kansas for permission to convert

a single-family house into a meeting house teeséhe needs of a growing congregation. The
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City of Mission Woods—defendant here—refused cited local zoning laws as its reason.
Plaintiffs then filed this suitarguing that defendant’s zoningaision violates federal and state
laws protecting religious exercise.

The parties now have filed crosstions for summary judgmengeeDocs. 39
(defendant’s motion), 4¢plaintiffs’ motion). The United Stas also has weighed in, filing an
amicus brief, as allowed by 28 U.S.C. § 517. [@C. It opposes defendant’s motion, at least in
part. Having reviewed the filingghe court is prepared decide the motions. The court denies
plaintiffs’ motion and grants defendant’s motiorpart and denies it in part. After setting forth
the facts that govern these motion® tlourt explains its reasoning, below.

l. Facts'

The facts recited in thisstion are uncontroverted.

A. Defendant and its Zoning Ordinances

Defendant is a Kansas municipality la@in Johnson County, Kansas. It borders
Kansas City, Missouri, along the eastern boaddfansas. Its boundaries occupy 60 acres of
land and 180 persons reside within the city. Eighty single-family houses, four commercial
buildings, the St. Rose Church, Pembroke Hih@i's athletic fieldsand a parking lot owned
by the University of Kansas Hospital Authorityeasituated on the propgnvithin the city.

The city has three differenbring districts that matter to thimise. First, it has a “Single
Family Residential District.” Fperties in this district only care used for single-family houses

and certain “public” or “semipublic” uses. pfroved “public” and “semipublic” uses include

! At various times, this Order refers to certain locatiwithin defendant’s municipal boundaries. The court
has attached a map of the relevant locations in Appendix A. The court takes judicial nogse dd¢ations from
Google Mapssee Pahls v. Thomagl8 F.3d 1210, 1216 n.1 (10th Cir. 2013) (taking judicial notice of Google maps
and satellite images), and the parties’ undisputed desagpbiocertain locations found in the summary judgment
record.



athletic fields, churches amynagogues, community centers, libraries, parks, police stations,
schools, and swimming pools. Before anyoneigdiate a public us of land within the
Residential District, both th@ity Plan Commission and Citgouncil must approve the public
use. As a prerequisite to approving a publisemipublic use, these bodies must find that:

1. The use does not materially damage or curtail the appropriate use of the
neighboring property.

2. The use is compatible with the general character of the district.
3. The use does not jeojlize the public healttsafety or welfare.
4, The use does not violate the generalispird intent of the zoning ordinance

and is compatible with the longrrge plan used as a guide for the
development of the City.

5. Adequate hard surfaced, all weather,t#iss, off-street parking space is
provided for the employees and patrons of the use.

6. Any other ordinance to the contramgtwithstanding, pepheral landscape
screening and/or walls, and/or fences arovided at least six feet in height
of sufficient depth to adpiately screen the view afl proposed structures
and parking facilities during the foueasons of the year from all abutting
properties zoned for or develapwith residential structures.

7. Structures and off-stre@arking areas, taken as a whole, do not occupy
more than 60% of the building site, and at least 40% of the site is maintained
as open, unobstructed green space.

8. Vehicular access to theauss provided only frona major thoroughfare or
trafficway unless specificallwaived by theCity Council.

9. A landscape plan and construction details for walls and/or fences
accompany the development plan and have been approved by the City Plan
Commission and the City Architect.
Doc. 47-6 at 213 (Defenda@ity Code § 12-402(b)).
The defendant municipality has approved a jgulde in the Residential District just
once, when Pembroke Hill School asked to use an empty lot as a soccer practice field. Pembroke

Hill is a private, seculaschool with its main campus in Ksas City, Missouri—literally, just

across the street that divideg tthefendant municipality and t&¢ate of Missouri. Before 1999,
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Pembroke Hill had owned land within defendanttg tmits that it used as a parking lot and for
athletic fields. In 1999, Pembrok#ll acquired an empty field. Téfield adjoined the school’s
existing athletic fields and parking lot. All thpsoperty sits aar single-family houses located in
the Residential District. One can access the sthpatking lot, the origpal athletic field, and

the empty lot acquired in 1999 only from $taine Road—a busy public thoroughfare that
divides Kansas and Missouri. Pembroke Hill hofmedse the empty lot to host soccer practices,
but the lot was located in defendant’s Resi@d¢mistrict. Becauséhat use amounted to a

public use, the school had to secure defendapi¥oval before it could use the empty lot for
soccer practices. Pembroke Hill formally applied for approval of this public use, and defendant
conducted a series of public meetings to carsitd request. During these meetings, several
residents expressed concerns about the noiskgamdhe field would geerate. So, Pembroke

Hill agreed to limit the lot/practice field’s use ¢bildren between four and seven years old. The
school also agreed to: (@) limit the hours the field could be used; @hribbm erecting lights

or permanent goals on the field; and (c) avoidgitoud speakers or whistles. Defendant then
approved Pembroke Hill's request for a public use.

The second pertinent zoningsttict used by defendantégsalled the “Planned Recreation
District.” Defendant allows proptes in this district to be usea$ athletic fields for amateur
athletes; tennis courts; traftsr running, walking, or bikingpermanent restrooms; and storage
facilities that support angf these uses. Any landowner whams to devote land to one of the
uses approved for the Planned Recreation Districgt apply for approval from the City Plan
Commission and City Council. And those bodies &pprove such an application only if they
conclude that:

1. The use does not materially damage or curtail the appropriate use of
neighboring property.



2. The use is compatible with the general character of the district.
3. The use does not jeopiie the public healttsafety and welfare.

4, The use does not violate the generalispird intent of the zoning ordinance
and is compatible with the longrrge plan used as a guide for the
development of the City.

5. Adequate hard surfaced, all weather,thss off-street parking [space] is
provided for the patrons of the use.

Id. at 240 (Defendant City Code § 12-405(b)).

Defendant created the Planned Recreati@tridt in 2006 when Pembroke Hill asked to
rezone its land. Defendar@oved Pembroke Hill's application, making all the school’s
property within defendant’s municipal boundaries phthe Planned Reeation District. After
defendant rezoned Pembroke Hill's land, Perkérndill asked defendant if it could place a
soccer field and tennis courts ib& property, near two houses on 51st Street—a cul-de-sac. As
required by defendant’s ordinamgoverning the Planned Redrier District, the City Plan
Commission and City Council considered the school’s application and held meetings so that
citizens could voice support for orjebtions to the project. At &ése meetings, the owners of the
homes next to the proposed tennis courts voicaderns about their privacy. In response,
Pembroke Hill agreed to plant privacy treeshdeld the tennis courts from the homes. And
Pembroke Hill agreed never to erect lights onawec the tennis courts in response to concerns
about light and noise emanating from the couAfier making thesetipulations, defendant
approved Pembrokeilis application.

In 2012, Pembroke Hill asked defendant towvalibto expand its usage of its property in
the Planned Recreation Districkpecifically, the school sought to expand its existing soccer
field to regulation size and construct a permamnestroom and storage facility on the property.

Pembroke Hill agreed to limit the hours wheoould use these fields and the permissible



volume of noise emanating from them. Defartdatended to enforce these limitations by
enforcing its existing noise ordinance. In October 2016—shortly after defendant approved
Pembroke Hill's 2012 request—defemti@amended its noise ordinarfcét least one member of
the City Plan Commission doast recall whether defendant amded the noise ordinance in
response to Pembroke Hill's 2012 request.

The last zoning district penent to this case is the “Plaed Office District.” As the
name implies, defendant permits property owneetimte property within this district to offices
and parking lots for offices. One such propenvner in the Planned Office District is the
University of Kansas Hospital AuthorityJKHA operates a clinic in Westwood—a bordering
municipality. In 2006, UKHA purchased property asahe street from its Westwood clinic.
This newly purchased property is situatégthin defendant’s ity limits. In 2014, UKHA
informed defendant that it was planning to baldarking lot on its property and applied for a
permit to do so. According to a traffic stud{KHA had procured, it would use the parking lot
during normal business hours onllso, drivers could acces$ise proposed lot only from
Rainbow Boulevard—a major plibthoroughfare. When UKHApplied for this permit,
defendant asked UKHA to change a few thingsudlits plan. UKHA aggeed. But UKHA also
informed defendant that UKHA, as a state ageneed not secure anyckl permits to build on
its property. After consulting with its lawys, defendant decided not to challenge UKHA'’s
position that it was exempt. Despite the eggan it claimed, UKHA met with defendant and

some of its residents to address several ighagshad raised aboutelproposed parking lot.

2 The record does not include theange imposed by this amendment.



B. Plaintiffs

The Roman Catholic Archdiocese of Kan€&aty in Kansas—the “KCK Archdiocese”
for short—is a Kansas non-profibrporation and one afie two plaintiffs in this case. The
other, St. Rose Philippine Duchesne CathGhurch—"St. Rose"—is one of the KCK
Archdiocese’s chaplaincies. In 2011, plaintiffsught property within defendant’s city limits.
The property included an older Lettan church and plaintiffs rended it. Two years later, they
began holding church services in the recossmined and renovated church. Currently, between
600 and 800 people attend Sunday Mass at the threemdaiseiffs offer there. Plaintiffs have
various agreements with nearby properties to provide parking for its parishioners. Also, various
groups meet at the church and hold eventeth&hese groups—incliudy prayer and Bible
study groups—are important aspects of plaintiffigreus practices. They meet in the church’s
basement, primarily on Fridays, Saturdays, and Sundays.

The church’s membership has grown siitdéest opened in 2013 by about 100 members.
This growth has created somesp constraints for the church. In particular, more groups want
to meet on Fridays, Saturdays, and Sundaysttteaohurch has capacity to handle. Doc. 47-1 at
2 (Father Nolan Dep. at 41:14-19). And the ngiseerated by the groups meeting inside the
church creates some distractiong. at 3 (95:9-96:4). The groups meeting at the church reach
the rated capacity for the rosmwhere they meet. Doc 47-2 at 4 (Father Fongemie Dep. at
36:21-23). Five or six times &a&r, plaintiffs have to cancgtoup meetings because they hold
fundraisers, bake sales, festivals, and dinnenesvin the church basement. Doc. 40-3 at 67
(Father Fongemie Dep. at 40:20—-41:19). But pltisntio not anticipate t their groups would
meet more frequently if they had more spalkck at 6 (38:24—-39:5). Nor has any group turned

away someone who wanted to join becauaedghoup lacked the space to accommodate the



potential member. Finally, gintiffs know of no new groupsho could not meet because
plaintiffs couldn’t find space for theto meet in the St. Rose Churcldl. (39:16-20).

C. Plaintiffs Buy the Meeting House

In 2015, plaintiffs acquired a house at the eomwf 51st Streetral Rainbow Boulevard.
Rainbow is a major public thoroughéathat adjoinshe church property. 5t Street is a cul-de-
sac. Plaintiffs wish to use the house it pureldasn 51st Street as a meeting house. The house is
situated in the Residential District and, folijawas used as a single-family home. All the
other houses on 51st Street argk-family houses. Under defemd'a fire code, the proposed
meeting house can hold as many as 115 people ittedeuse and another 150 people outside.
Plaintiffs plan to place the main entrance te pinoposed meeting house on the side facing the St.
Rose Church. A disability accessible entranu @arking space will be located on the side of
the house facing 51st Street. The proposed ughifonouse is unique thin defendant’s city
limits. Indeed, of the 80 single-family houssiated within defendd’s city limits, none
functions as a public use.

Because plaintiffs intended to use the timgghouse in a semipublic fashion, they filed
an application in 2016, asking defendant to aperthis semipublic use. The City Plan
Commission and City Council held public meg8rabout plaintiffs’ application. At these
meetings, residents expressed concerns abeuwuimber of people theeeting house could hold
and the hours when it might be used. In o) residents worried &t the meeting house
would create additional traffien the cul-de-sac. Defendanked plaintiffs if they would
consider limiting the hours peopteuld use the meeting house anel ttumber of meetings that
could occur there. Defendant also asked pfésrif they would accept limits on the number of

people who could attend meegs within the house.



Plaintiffs rejected these proposed limibas. They took the position that the normal
noise ordinances ameliorated any concernstabauessive noise. i, typically, plaintiffs
predicted 25 or fewer people would use the megdtiouse at one time. They thus asserted there
was no need to impose occupant restrictionso Ao minimize any traffi concerns, plaintiffs
promised to encourage their members to reffiem parking on 51st Street—the cul-de-sac.
Plaintiffs also discounted the idea that peopbuld park on 51st Street because the meeting
house’s main entrance faced the church—not theletdac. Plaintiffs ab produced a traffic
study opining that tific would increase minimally if plaiiffs used the structure as a meeting
house. The company who produced the study @iyeplaintiffs is the same company who
performed the traffic study that UKHA had proviti® defendant when lituilt its parking lot.

Defendant discounted the traffic study. Bafendant never produced a study of its own.
Also, defendant was not convincitht enforcing the noise ordince and plaintiffs’ traffic-
mitigation efforts would dispel residents’ comaesufficiently. Doc. 40-19 at 4-5. And because
plaintiffs refused to consider any limitatiodefendant had proposed, defendant believed
plaintiffs planned to use the meeting housdldtaurs of the night antb permit as many people
to meet inside the structure as it could hdltl. So, defendant refused to allow plaintiffs to use
the meeting house as a semipublic space.

This lawsuit followed.

Il. Claims Asserted

The Complaint pleaded seven distinct causes of acBesDoc. 1 at 22—-30. But the

Pretrial Order narrowed the casg)east a little bit, omitting ehThird Cause of Action. Doc. 37

at 12. The parties’ summary judgment papers divide these remaining claims into two batches.



In the first batch of claims, both plaintifesxd defendant contend they deserve summary
judgment. These cross-motions address the &iSecond Causes of Action. On the first, the
Complaint asserts that defendant imposed a suithurden on plaintiffsreligious exercise by
preventing them from using the proposed nmggkiouse, thus violating the Religious Land Use
and Institutionalized Persons tA¢RLUIPA”). The Second Cause of Action claims that
defendant treated plaintiffs on less than edgraths than defendant treated Pembroke Hill and
UKHA because it granted their permit applicagavhile denying plaintiffs’ application.

Plaintiffs claim this conduct violatddLUIPA’s equal terms provision.

For the second batch of claims, only deferideas moved for sunamy judgment. It
claims that the court should enter summary judgment against the claims asserted by the Fourth,
Fifth, Sixth, and SeventBauses of Action. The Fourth Causf Action asserts that defendant
violated RLUIPA by placing unreasable limits on plaintiffs’ regious exercise. The Fifth
claim asserts that defendant deprived plaintiifght to free exercise atligion under the First
Amendment in violation of 42 U.S.C. § 1983. Tigth claim asserts thaefendant violated
plaintiffs’ rights under § 7 of the Kansas Constauts Bill of Rights. Plaitiffs claim defendant
violated this provision, which pretts plaintiffs’ religious liberty, by denying theipplication to
use the meeting house. And finally, the Severdimthsserts that defendamblated the Kansas
Preservation of Religious Freedom Act when it denied plaintiffs’ application for a permit for the
meeting house.

[1I. Legal Standard

Summary judgment is apppriate if the moving paytdemonstrates that “rgenuine

dispute [about] any material fact” exists dhdt it “is entitled to judgment as a matteda#.”

Fed. R. Civ. P. 56(a). When applying thiaratard, the court views the evidence and draws
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inferences in the light most\farable to the non-moving partifNahno-Lopez v. House825
F.3d 1279, 1283 (10th Cir. 2010). A pliged “issue of fact is ‘gaiine’ ‘[when] the evidence is
such that a reasonable factfinder could returardict for the non-movingarty’ on the issue.”
Id. (quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).nA an “issue of fact is
‘material’ ‘if under the substantive law it is essential to the proper disposif the claim’ or
defense.”ld. (quotingAdler v. Wal-Mart Stores, Incl44 F.3d 664, 670 (10th Cir. 1998)).

The moving party bears “botie initial burden of production on a motion for summary
judgment and the burden of establishing that surpioagment is appropriate as a matter of
law.” Kannady v. City of Kiowgb90 F.3d 1161, 1169 (10th Cir. 2010) (quofimginor v.

Apollo Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To cdhig burden, the

moving party “need not negateemon-movant’s claim, but needly point to an absence of
evidence to support the non-movant’s claimd’ (quotingSigmon v. CommunityCare HMO,
Inc., 234 F.3d 1121, 1125 (10th Cir. 2000)).

If the moving party meets its initial buntiethe non-moving party fhay not rest upon its
pleadings, but must set forth specific facts simgya genuine issue for trial [on] those dispositive
matters for which it carries the burden of proofld. (quotingJenkins v. Woqd1 F.3d 988,

990 (10th Cir. 1996))see also Celotex Corp. v. Catret77 U.S. 317, 324 (1986)\nderson

477 U.S. at 248-49. To demonstrate that one oe misputed facts presents a genuine dispute
for trial, the nonmovant must identify thewsce of the factual dpute “by reference to

affidavits, deposition trangpts, or specific exhibits incorporated thereistller, 144 F.3d at

671 (citingThomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (10th Cir. 1992)).

“Unsubstantiated allegations carry no probatixgght in summary judgment proceedings.”

Bones v. Honeywell Int’l, Inc366 F.3d 869, 875 (10th Cir. 2004) (citiRgillips v. Calhoun
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956 F.2d 949, 951 n.3 (10th Cir. 1992)). To survive summary judgment, the non-moving party’s
“evidence, including testimony, must be basedname than mere speculation, conjecture, or
surmise.” Id. (citing Rice v. United State466 F.3d 1088, 1092 (10th Cir. 1999)).

The court applies this same standard whasrhere, the parties have presented cross
motions for summary judgment. Each movant bdélae burden to establish that no genuine issue
of material fact exists on thbeory adopted by its motion and tlias entitled to judgment as a
matter of law. Atl. Richfield Co. v. Farm Credit Bank of Wichi#26 F.3d 1138, 1148 (10th Cir.
2000). The court must treat each motion seplgrdiewever. Simply because the court denies
one motion does not obligate tbeurt to grant the othetUnited States v. Supreme Court of
N.M.,, 839 F.3d 888, 907 (10th Cir. 2016).

Summary judgment is nat“disfavored procedurahortcut.” Celotex 477 U.S. at 327.
To the contrary, it is an important procegltidesigned ‘to secutthe just, speedy][,] and
inexpensive determinatioof every action.” Id. (quoting Fed. RCiv. P. 1).

V. Discussion

A. Substantial Burden under RLUIPA (First Cause of Action)

The Complaint’s First Cause of Actioraghs that defendant violated RLUIPA’s
substantial burden provision. Amondpet provisions, thiact provides:

No government shall impose or implementand use regulation in a manner that

imposes a substantial burden on thegrelis exercise of a person, including a

religious assembly or institution, @wds the government demonstrates that

imposition of the burden on that person, asdgnal institution (A) is in furtherance

of a compelling governmental interest; afi®) is the least i®rictive means of
furthering that compelling governmental interest.

42 U.S.C. § 2000cc(a)(1).
Both plaintiffs and defendant argue thegelwe summary judgment on this claim. The

court disagrees with both movants. Below,¢bart first explains thgoverning law, starting
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with what constitutes a “substantial burden.” ihie court turns to the legal standard for the
test adopted in parts (A) and)(Bf § 2000cc(a)(1), also known ‘&srict scrutiny.” Finally, the
court applies these legal standards to the ctimpenotions. Exercisingstdiscretion, the court
decides plaintiffs’ motion firsand then turns to defendant’s.
1. Governing Law
a. Substantial Burden

A government places a “substantial burdenaaeligious institution when it denies that
institution a reasonable opportunitygngage in religious activityGrace United Methodist
Church v. City of Cheyenné51 F.3d 643, 660—61 (10th Cir. 2006). Mere inconvenience is not
enough.ld. at 662. Whether a government has impasedbstantial burden or merely an
inconvenience is a fact questithrat a jury must resolveAbdulhaseeb v. Calboné00 F.3d
1301, 1316 (10th Cir. 2010). No Tenth Circuit chae explored where this law draws the line
between “mere inconvenience” atslibstantial burden”—at least niot the land-use conteXt.
But two cases from outside our Circuit piger valuable insight about this issue.

The first case i8Vestchester Day SchoolVillage of Mamaronec¢ks04 F.3d 338 (2d
Cir. 2007). There, a religious school soughtxpaad to provide effective religious education.
Id. at 345. Originally, the defendant zoning boapgiroved the school’s plans to renovate and
expand. But then, a group of neighbors proteskedat 345-46. After thiprotest emerged, the
zoning board reversed its deoisj concluding that the projecowld cause traffic and parking

problems.Id. at 346. While the zoning board could haaddressed the traffic and parking

s To be sure, iGrace Unitedthe Tenth Circuit decided a substantial burden claim under RLUIPA. 451 F.3d
at 659-60. BuGrace Unitedhever had to reach the degree of burden ques8er.idat 660. In the trial court
proceedings, the jury had found for defendant on the substantial burden Ilda#h660. On appeal, the religious
institution merely challenged an unrelated portion of the jury instruciiensyhetheithe religious institution must
prove that the government substantially burdenteshdamentafeligious activity. Id. The Tenth Circuit concluded

that the trial court’s instruction was erroneous bec&i$dlPA prohibits substantial burdens against even non-
fundamental religious activity—not just fundamental activity. at 663.
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concerns by attaching conditions to theject’s approval, it declined to do stid. The religious
school filed suit, arguing, in part, that thening board had imposed a substantial burden on
religious exercise, and thhsd violated RLUIPA.ID. After a bench trial, the district court
found for the religious schoohd the zoning board appealéeld. at 346-47.

The Second Circuit’s analysis began kplaining when a land use decision imposes a
“substantial burden.” The proper focus askeether the government “directly coerce[d]” a
religious institution to continue using inadequate facilities.at 349. So, if reasonable
alternatives existed for the religis institution, those alternativegnify an insubstantial burden.
In such circumstances, the government’s actiomgldvnot cause the religious institution to use
inadequate facilities—the religious institution’s refusal to exploit the reasonable alternatives
would produce that outcoméd. A local government can show th@asonable alternatives exist
by establishing that the religious institution abutorganize its existingpace, or comply with
conditions attached to the projectigproval and still meet its needsl. But evidence that the
government’s conditions are economically infebestr disingenuous fers a finding that the
government has imposed a substantial burdeénAny alternatives that would create delay,
uncertainty, or expense alstanifest a substantial burdérid.

Applying these principles, the Second Cirdwetd that sufficient evidence supported the
district court’s conclusiothat the zoning board had imposed a substantial burden on the
religious school.ld. at 352. It noted that record eviadenshowed the religious school could not

meet its needs by reorganizing its existing spade And the school had no reasonable

4 Westchestealso concluded that evidence showing the gavemnt body had actedkatrarily, capriciously,
or unlawfully could establish a substantial burdih.at 350. The court believes, however, that this type of
evidence “is more appropriately considered when evalyathether a governmental action was narrowly tailored
to serve a compelling state interest—an inquiry that thet sbould undertake only after finding that a substantial
burden exists.”Livingston Christian Sch. v. Genoa Charter Tvgh8 F.3d 996, 1005 (6th Cir. 2017) (citing
Westcheste504 F.3d at 350).
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alternative that would have allowed itteach students in agleate facilities.ld. Also, the
Second Circuit observed, the zoning board didapprove the school’s permit with conditions
that would have ameliorated the zoning board’s concdchsAnd while zoning board officials
testified at trial that they wemgilling to consider alternatis, the district court found their
testimony not credibleld.

The second instructive caseBisthel World Outreach Miniges v. Montgomery County
Council 706 F.3d 548 (4th Cir. 2013). In that casehurch had purchased a tract of land in a
rural area.ld. at 552. Shortly afterward, the county wia¢he land was situated passed several
ordinances that made it impossible for the chup build on the property it had acquirdd. at
552-54. The church filed suit, alleging, amonigeotthings, a RLUIPA substantial burden
claim. Id. at 554. The district court granted summpagggment against this claim and the
church appealedid.

The Fourth Circuit reversedt ruled that the church coulstablish a substantial burden
by showing that it had held a reasonabpestation of buildingn the land when it was
acquired.Id. at 557. Indeed, the county had alloveglder churches to build within its
boundaries before the churpbrchased the landd. at 558. Also, the summary judgment
record contained sufficient evidence for a reasonabjeto conclude thathe church’s current
building was inadequate to meet its neelds. Namely, the church adduced evidence that it had
turned away potential worshippers, its faaitiwvere overcrowdednd it could not provide
enough room for certain church groupsrteet in its existing facilitiesld. And the church’s
current facilities forced the church to holddérseparate services, creating disunity within its
congregation.ld. The Fourth Circuit thus concludedatra reasonable jury could have found

that the county’s new prohibition damposed a substantial burden.
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Together, these cases identifjo requirements for plaintiffeo establish a substantial
burden under § 2000cc(a)(1): (1)eed to expand or relocateida(2) actions by defendant that
inhibited their ability to expandr relocate. A religious instition can demonstrate a need to
expand or relocate by showing, among other thitigd it can’t rearrargits existing space to
accommodate its need8Vestchesteb04 F.3d at 345. Alternatively, a religious institution can
adduce evidence that it has turned people awafgdiiities are overcrowdkg or the church can't
form certain groups because they lack enough sfetne] 706 F.3d at 558. RLUIPA
plaintiffs can show that a defendaacted to inhibit their abilityo expand or relocate by showing
the government actor refused to consider reasonable limits on the property\estshester
504 F.3d at 352, or that a plaintiff hademsonable expectatia building thereBethe] 706
F.3d at 558.

b. Strict Scrutiny

If plaintiffs can establish a “substantial burden,” then the burden of proof shifts to
defendant. Defendant then must prowet its zoning decision served a compelling
governmental interest and that ipresented the least restrictiveams to achieve that interest.
42 U.S.C. § 2000cc(a)(1). Thisedard is the same one usedHoy “strict scrutiny” test, which
courts apply in other arsaf constitutional law.Yellowbear v. Lamper741 F.3d 48, 59 (10th
Cir. 2014).

To prove that an interest is compellingg tiovernmental entity must show that when it
made its decision, it possessed evidence —anthamd speculation—thataintiffs’ action
would harm the interesited by the governmeniVestchestes04 F.3d at 353. IWestchester
the Second Circuit affirmed the district coarfinding after a bench trial that the defendant

zoning board had failed to ebtsh a compelling interesid. The district court found the
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zoning board had marshaled no credible evidémaethe religious $wol’s expansion would
affect public health, safety, or welfare—the catlipg interest cited by the zoning board for its
decision. Id.

When the governmental entity defendsdiggision by claiming that it represented the
least restrictive means to achieve a compellingp@se, it must show that any alternatives
suggested by plaintiffs are iifiective to achige its goals.Yellowbeay 741 F.3d at 62—-63. But
simply asserting that pldiffs’ alternatives are ineffective will not sufficdd. at 63 (“But the
government’s burden here isn’tiwull the claimant’s proposedlternatives, it is todlemonstrate
the claimant’s alternatives aireeffective to achieve the government’s stated goals.” (emphasis
in original)).

2. The Parties’ Motions

With these governing legal standards imdjithe court now turns to the two cross-
motions on this First Cause of Action. Exercisitsgdiscretion, the cotielects to consider
plaintiffs’ motion first. Part of this section addresses thaiotion on the substantial burden
claim. In Part b, the court decides defemttamotion on that aspect of this claim.

a. Plaintiffs’ Motion

Plaintiffs’ motion argues thato reasonable jury could findahdefendant did not violate
RLUIPA’s substantial burden provision. Plaintiffsotion does not persuade the court, at least
not at the summary judgment stage.

Specifically, the facts supged in the summary judgment record could permit a
reasonable jury to find that plaintiffs donted to expand to the meeting house. One of
plaintiffs’ priests testified thate does not expect new groups to form if they could use the

meeting house. Doc. 40-3 at 6 (Father Fongemie Dep. 39:16—-20). And no groups have
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complained they have had to turn away membecsuse of space constraints. This evidence
differentiates plaintiffs’ clan from the one assertedBethel And while some evidence
suggests that noise levels in the curreaetimg locations are a distraction, the summary
judgment record also indicatesatmoise presents a problem ripsn Fridays, Saturdays, and
Sundays—the days when most groups meet. Irt,slhoeasonable jury califind that plaintiffs
easily could rearrange scheduledisat some of their groups me®t the weekdays. If this view
of the evidence prevailed with the jury, it reasdypaould conclude that the church could solve
its noise problems.

Plaintiffs argue that no reasonable jury corddclude that their religious activity is not
substantially burdened because plaintiffs haggowing congregation and RLUIPA prevents
governments from stunting a religious ingion’s growth. Doc. 42 at 15 (citingintz v. Roman
Catholic Bishop of SpringfieJdt24 F. Supp. 2d 309, 322 (D. Mass. 2006))Mintz, a church
asked a municipality for approval to exparglakisting facility. 424 F. Supp. 2d at 311-12. The
undisputed evidence established that the choodlonger could accommodate certain meetings
in the existing church buildingd. at 311. A group of neighbors opposed the church’s request,
citing a local zoning lawld. at 313. The municipality concludehat the zoning law violated
RLUIPA’s substantial burden provision and tlallowed the church to proceed with its
expansion.ld. The neighbors sued to stop it, citing tleming laws and arguing that the city had
applied RLUIPA incorrectly.ld.

The church moved for sunmary judgment against the neighbors’ claifd. at 314. The
court rejected the neighbors’ position and ¢gdrthe church’s summary judgment motidd. at
317. The neighbors argued that refusinglitmaathe expansion wodlnot constitute a

substantial burden because the church'difiesi had sufficed for nearly 90 yearl. But the
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court concluded that simply becauke church’s facilities once weaglequate does not mean a
city never can violate RLUIPA’substantial burden provisiond. at 322. Indeed, the

undisputed evidence Mintz established that the church hadgratvn its facilities, so rigidly
enforcing the municipality’s zoning law wouldveimposed a substantial burden on the church.
Id.

But the admissible evidence here—at least when viewed in the light most favorable to
defendant—is differentThe summary judgment facts establisat plaintiffs have not outgrown
its current facilities. And whiléuture growth may changeghtiffs’ situation, RLUIPA only
protects religious institutions thatreently have inadequate facilitieSee Living Water Church
of God v. Charter Twp. of Meridia@58 F. App’x 729, 738 (6th Cir. 2007) (“The question
before us here is whether the Township’s desudilstantially burdensHeé church’s] religious
exercisenow. . . .” (emphasis original)).

Finally, a reasonable jury alsould find that plaintiffs lacked a reasonable expectation of
using the meeting house, and thisfendant did not inhibit plairits’ ability to expand to that
structure. UnlikeBethe) nothing suggests that anotlodiurch—or even another secular
organization—has used a singleridy house as a public use.

The court denies plaintiffs’ motion for sumary judgment on their substantial burden
claim.

b. Defendant’s Motion

Turning now to defendant’s motion on the substantial burden claim, defendant makes two

arguments. It contends that no reasonabledawd find that plaintiffsreligious exercise is

substantially burdened. Defendahdo argues that even if@asonable jury could find a
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substantial burden, it could nfiid defendant failed the stristrutiny standard. The court
concludes otherwise.

First, a reasonable juryald find that defendant has imposed a substantial burden on
plaintiffs’ religious exercise.The summary judgment record contains admissible evidence that
plaintiffs cancel group meetings five to six tineegear because they lack adequate space when
the church hosts bake sales, fundraisersdamters. Also, the summary judgment record—
when viewed in plaintiffs’ favor—contains evidence that when multiple groups meet in the
basement, the noise levels make it imposdibi participants to conduct meaningful
discussions. And while a reasonable jury also midimd that one alternative available to
plaintiffs—rescheduling some meetings for theekdays—provides a reasbi@solution to this
problem, a reasonable jury might conclude diffidse Specifically, plaintiffs have adduced
admissible evidence that this putative solutioanreasonable because the members of some
groups might have difficulty meetjron those alternative days.

Likewise, a reasonable jury could find td@fendant prevented plaintiffs from expanding
their religious services. Notably, much lWéstchestedefendant could have chosen to
approve plaintiffs’ application Wattached certain conditionsite approval. But it didn't.

While the summary judgment record contains enak that defendant floated the idea of hour

5 Defendant argues that distractions cannot consttstébstantial burden as a matter of law, citMiliams
Island Synagogue, Inc. v. City of Aven{u8&8 F. Supp. 2d 1207, 1215 (S.D. Fla. 2005). Doc. 46 at 43—44. Butin
that case, the religious organization argued the cityigsatlef a permit to build a larger synagogue constituted a
substantial burden because (1) women who arrive lateatrisnt facility caused distthons in the men’s prayer
area, (2) the current synagogue required religious mehks poepared in the prayarea, and (3) the current
synagogue’s orientation forced members to turn their bodies away from the front of thegsgnagace
JerusalemWilliams, 358 F. Supp. 2d at 1215. The district court concluded that no reasonable juryocclude

that these burdens were substantial because they were simply nuisances and minor distdaetidrzsd. 5-16.

In contrast, here the summary judgmeecord paints a different pictur@he distractions in this case do
not consist of group members arriving late, or invoheedistraction of preparingligious meals elsewhere.
Instead, the distraction is the noise generated during Fridays, Saturdays, and Sundays, niéikingti donduct
meetings at all. A reasonable jury could find that tloise is more than a simple nuisance or minor distraction.
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limitations and capacity restriotis, defendant never formulatedy specific restrictions for
plaintiffs to consider. So, a reasonable jooyld conclude that dendant’s reference to
conditions was disingenuous or unreasonaBlee Westchestes04 F.3d at 349 (“Of course, a
conditional denial may represent a substantiadlé if the condition itself is a burden on free
exercise, the required modifications are ecawralty unfeasible, or where a zoning board’s
stated willingness to considenadified plan is disingenuous.”)

The court’s conclusion about substantial burdeesn’t end the analysis. Defendant also
could deserve summary judgment if the sumnpadgment facts establish that defendant’s
decision represented the least restrictive means to satisfy a compelling governmental interest.
The court thus continues itsaysis, evaluating the strictrstiny component of defendant’s
motion.

Defendant argues that its decision servedpmlling interests because it maintained the
aesthetics of the residentraighborhood, prevented traffic frotfogging a residential cul-de-
sac—>51st Street—and reduced noise. Geryespltaking, case law recognizes that a
governmental entity’s interest in controllingffic and reducing noise are compelling interests
under RLUIPA. Murphy v. Zoning Comm’n of Town of New Milfpidl8 F. Supp. 2d 173, 190
(D. Conn. 2001) (“There appears to be no displat local governments have a compelling
interest in protecting the healéimd safety of their communities through the enforcement of the
local zoning regulations.”see also Vill. of Euclid, Ohio v. Ambler Realty &¥2 U.S. 365,
394-95 (1926) (“[Commentators opiniagout the benefits of zonidgws] concur in the view
that the segregation of residahtbusiness, and industrialiliings will make it easier to
provide fire apparatus suitabler filne character and intensity of the development in each section;

that [zoning laws] will increase the safety and siggaf home life, greatly tend to prevent street
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accidents, especially to children, by reduciraific and resulting confusion in residential
sections, decrease noise and other conditiomshvgroduce or intensifnervous disorders,
preserve a more favorable environmienivhich to rear children, etc.”)But see Rocky Mountain
Christian Church v. Bd. of Cty. Comm’rs of Boulder C&L2 F. Supp. 2d 1163, 1175 (D. Colo.
2009) (holding, under RLUIPA, that traffic safetynist a compelling governmental interest that
can justify imposing a substantialrden on a religious institution).

That traffic and safety concerns can qyadi§ a compelling governmental interest does
not entitle local governments to summary judgtrie every RLUIPA case where they invoke
those reasons. For instanttee Second Circuit held Westchestethat the zoning board had
failed to establish a compelling interest despisserting traffic concerns as its compelling
interest. 504 F.3d at 353. Critidalthis holding, the court colutled that the defendant zoning
board had failed to marshal any evidesapporting the concerns it articulatdd.

Here, the summary judgment facts—viewedthia light most favordb to plaintiffs—
show a similar situation. At meetings defendagit to discuss plaintiffs’ proposal, multiple
residents asserted that more cars would patk@ul-de-sac if plaintiffs used the meeting
house as they proposed. But admissible evidsios that plaintiffs assured defendant that
they would prevent that fromappening. Plaintiffs informediefendant they would require
parishioners to park in trehurch’s parking lot—Ilocated reto the meeting house—or at
another parking venue availablegaintiffs. Plaintiffs’ asstances could permit a reasonable
jury to find that defendantfears about traffic on the 51str&t cul-de-sac were unsupported.
And defendant based its fears about thetimgdiouse’s noise level on the assumption that
plaintiffs would allow as many people into theeting house as it could ldpand at all hours of

the day. A reasonable jury could conclude that this assumption was unwarranted because
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admissible evidence showed that: (a) plaintéfsresented that not more than 25 people would
use the meeting house at any given time; anddty)ing suggested thatgahtiffs would use the
house at all hours of the night.

And even if the summary judgment facts showed defendant had established a compelling
interest, a reasonable jury stihuld find for plaintiffs on thiglaim. The governing law also
requires defendant to establishttlits zoning decision representbeé least restrictive means to
serve its goals—here, reducing nodsel traffic. 42 U.S.C. § 2000e)(1)(B). In their meetings
with defendant, plaintiffs suggted defendant could addressg@ noise and traffic concerns
simply by enforcing its noise and parking ordinas. Cory Fisher—a member of defendant’s
City Plan Commission—testified that defenddid not believe tis sufficed because,
historically, the police have no¢sponded to noise violatian®oc. 40-2 at 15 (Fisher Dep.
79:13-80:3). Defendant also produesitdence that it does not restrparking on 51st Street.

A reasonable jury could conclude that thegganations don’t estaish that alternatives
were inadequateSee Yellowbeai741 F.3d at 62—63 (“As part i$ burden to show that its
policy represents the least restrictive means available to further its putatively compelling interest,
the government must of coursefute alternative schemes’ suggesby the plaintiff to achieve
that same interest and shovaythey are inadequate.”) (quotiblpited States v. Wilgu$38
F.3d 1274, 1289 (10th Cir. 2011)). As plaintiisint out, a jury appropriately might find
defendant could amend its parkioglinance to ban parking on 5Biteet—or, at the very least,
restrict parking to the 51str8et residents and their guesfmnd defendant could choose to
require its police officers to begin enforcing tiwse ordinance’s restrictions. In short, a
reasonable jury could find solutions would allplaintiffs to use the meeting house while still

protecting defendant’s interast minimizing noise and traffic issues on the cul-de-sac.
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In sum, defendant has faileddarry its summary judgment burden.

B. Equal Terms (Second Cause of Action)

Both parties also move for summary judgrhon the claim asserted by the Complaint’s
Second Cause of Action. In that claim, pldfstallege that defendateated their land-use
request on less than equal terms than defendsatett requests by two slarly situated secular
entities—Pembroke Hill and UKHA. In general terms, RLUIPA forbids governments, when
implementing a land use regulation, from treatidmi®us institutions on less than equal terms
than secular entities. 42 U.S&2000cc(b)(1). To prove a amiunder this provision, plaintiffs
first must identify a similarly situated seculatignand then show that defendant treated the
secular entity in a preferential fashioRocky Mountain Christian Church v. Bd. of Cty.
Comm’rs 613 F.3d 1229, 1236 (10th Cir. 2010). Here,fhrties all agre—for purposes of
summary judgment—that: (Hefendant treated Pembroke Hill and UKHA more favorably
because defendant approved their applicationddnited plaintiffs’ and; (2) those two entities
are secular entities. So, the dispositive issu¢h®equal terms claim is whether Pembroke Hill
and UKHA are similarly situad to plaintiffs.

The court addresses this aspect of théandy, first, describing how courts evaluate
whether two entities are similarly situated. Erhaddresses the parties’ motions together, first
analyzing whether Pembroke Hill is similasituated and theaddressing UKHA.

1. Governing Law

Whether two entities are similarly situateaider RLUIPA is a factggecific question that
the jury normally should decide. 613 F.3d at 12B6Rocky Mountainas an example, a church
sought approval to expand its building from the county governnenat 1234. The county

denied the requestd. at 1235. But earlier, the courttyad approved a secular school’s
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application to expandld. at 1236. The church sued, allegthg county had treated the church
on less than equal terms as a secular schdolAt trial, a jury found for the churchid. The
county appealed, arguing thasufficient evidence suppodehe jury’s verdict.ld. More to the
point, the county argued that ttveo projects were different bause the school’s expansion was
half the size of the church’s, the school propdaseekpand via multiple buildings instead of the
one large structure proposed by the church thadraffic from the gpanded church would
dwarf the traffic produced by the school’s expansitoh.

The Tenth Circuit acknowledged thes#atiences, but found ample evidence of
similarities betweethe two projectsld. It thus affirmed the jury’s verdict for the church.
Specifically, the Circuit noted, ¢hchurch had presented evidettzat: (1) the two facilities,
when completed, would have a similar squargdge; (2) neither expansion would change the
building’s usage; (3) each project would expand the existing hgadiapacity by around 100
students; and (4) both properties wateaded in the same zoning distridd. at 1236—-37. So,
“[a]lthough the two proposed expansions wereidentical, the many sutamtial similarities
allow for a reasonable jury tmonclude that [the churchhd [the school] were similarly
situated.” Id. at 1237

In contrast, a governmental defendant slow that two pr@cts are dissimilar by
showing that different zoning criteria appl@€habad Lubavitch of Litchfield Cty., Inc. v.

Litchfield Historic Dist. Comm’n768 F.3d 183, 197 (2d Cir. 2014). Ghabad a synagogue

6 Rocky Mountaimotes a circuit split on the question whether RLUIPA's equal terms provision is subject to
an affirmative defenseld. Some circuits hold that, even if a religious institution proves that a government has
treated a similarly situated secular entity on better terms than a religious one, the government can avoid liability if it
can survive the stricgcrutiny analysisld. (citing Midrash Sephardi, Inc. v. Town of Surfsi@é6 F.3d 1214, 1232

(11th Cir. 2004)). In contrast, otharcuits hold that no affirmative defense exists under RLUIPA’s equal terms
provision. Id. (citing Lighthouse Institute for Evangelism, Inc. v. City of Long Brab&l® F.3d 253, 269 (3d Cir.

2007)). The Tenth Circuit explicitly declined to decide this issiRoicky Mountain Id. at 1238. Here, neither

party raised this issue, scethourt declines to address it.
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asked a historic building board for permissio expand the synagogue’s current building—a
historic structureld. at 189. The historic building boad#nied the synagogue’s request,
explaining the expansion would nateserve the character of thersunding historidistrict and
would overwhelm the neighborhoott. at 190. The synagogue sued, arguing, in part, that the
historic building board treatedan less than equal terms than it had applied to a secular library.
Id. at 197. The library, located in the same histdistrict, successfully had applied to expand.
Id.

The district court granted summary juagnt against this claim. The synagogue
appealed.ld. The Second Circuit concluded that no readde jury could find the library was a
similarly situated secular entityd. It observed that when thibrary asked to expand, a
different decisionmaker—not the historic binig board—approved the library’s expansidd.
And different criteria guided that decision makét. Specifically, the law in place when the
library had expandeprohibitedthe former decisionmaker frooonsidering the relative size of
the proposed expansioid. In contrast, when the synagogumbed to expand, the law then in
effectrequiredthe historic building board taasider the size of the expansidd. And though
Chabadrecognized that “minor differences imthuse regimes may not defeat a comparison
under the equal terms provision [of RLUIPA], filwary and the synagogweere not similarly
situated because the size of the synagogu@areston was central tbe historic board’s
decision.” Id.

Likewise, entities who are exempt frdatal zoning requirements are not similarly
situated to religious emies who are not. I&igns for Jesus v. Town of Pembroke, N2d0 F.
Supp. 3d 49 (D.N.H. 2017), a city allowed a pubkbktool to operate an electronic sign outside

its building. Id. at 55. But the city denied a church the same opportunity, citing a zoning law

26



banning electronic signdd. The church sued, arguing thieé city had violated RLUIPA’s
equal terms provisionld. at 56. The city moved for summary judgment and the district court
granted its motion, concluding thad reasonable jury could findahthe school and the church
were similarly situatedld. at 63. The court explained thtae school was a subdivision of the
state and, under state law, nzipalities cannot impose regulaiis against a state subdivision—
including its zoning lawsld. at 64. In short, diffeent laws governed the church’s use and the
school’s use of electronic signkl. This differenceSigns for Jesukeld, made the two entities
differently situated as a matter of lawd.
2. The Equal Terms Theories Asserted Here

Plaintiffs in the current case base thejua terms claim on defendant’s treatment of two
secular institutions: the Pembroke Hill School #mUniversity of Kansas Hospital Authority.
Given the fact specific inquimequired by the equal terms anasyshe court discusses these two
comparators, separately and iniak in the next two subsections.

a. Pembroke Hill School

The first secular institution invoked by plaffs’ equal terms claim is Pembroke Hill
School—a secular, private school with some opamnatinside defendant’stg limits. Plaintiffs
specifically emphasize three times when Pembroke Hill asked defendant for a permit and
defendant granted it: (i) in 1999, when PembrdKeasked to use a newly acquired field in the
Residential District as a publiceis(ii) in 2006, when PembrokelHasked to rezone its property
in that district and build a tennis court on it; and (iii) in 2012, when Pembroke Hill asked to

expand its use of those athletic fields.eTourt discusses each project, in turn.
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i. 1999

Plaintiffs argue that a reasdne jury could reach just or@nclusion: that plaintiffs’
application to use its house as a meeting heusiarly situates ito Pembroke Hill's 1999
request. Plaintiffs note thhbth projects were governed byethame zoning ordinances and
situated in the same zoning dist. And, plaintiffs argue, botprojects were designed to cause
large groups of people to congregat the evenings and weekemasar residential properties.
Defendant reaches the opposite conclusion. skrésthat no reasonable jury could find that
plaintiffs and Pembroke Hill are similarly siteat Defendant notes that Pembroke Hill agreed
to restrict usage of its field while plaintiffsfosed to do so. Defendaaiso notes that one can
access Pembroke Hill’s fields only frdatate Line Road—not a cul-de-sac.

Neither sides’ argument can carry the dagummary judgment. Evidence in the
summary judgment record would permit a reasonginjeto conclude thsimilarities in zoning
laws and usage between the two projects nraebroke Hill’'s 1999 project like plaintiffs’
proposed project—just as the jury foundRacky Mountain But other record evidence will
permit an equally reasonable jurydonclude that the pjects are dissimilar. The school’s fields
cannot be accessed via a cul-de;saand they present no noisehours of operations concerns.
Those factors were important onegiefendant’s decision to deplaintiffs’ permit. Doc. 40-19
at 4-5. See also Chabad@68 F.3d at 197 (explaining that differences between projects that were
central to the government’s dsimn constitute evidence thiato entities are not similarly
situated).

ii. 2006
Pembroke Hill next asked to expand in 2006emkt sought to build tennis courts on its

property in the newly created Ptaad Recreation District. Plaiff§ argue that their application
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is similarly situated to Pembroke Hill's 200&jteest because the teno@murts and the meeting
house are located neasi@ential homes. And, they nothpugh the two tracts are located in
different zoning districts—the mais courts are in the PlarthRecreation District and the
meeting house is in the Residehidstrict—the character of thdistricts is similar. In the
Residential District, defendaatlows public uses such awimming pools and parks. A
reasonable jury could find, plaintiffs say, those wmessimilar to the tymeof activities it allows
in the Recreation District: amateur athleticdgltennis courts, and rung trails. Plaintiffs
also emphasize that defendant used the sameatibezvaluate the twprojects. Indeed, the
same words define the standard used to evaprajects in the PlankdeRecreation District and
public uses in defendantResidential District.

In contrast, defendant arguthat differences betweerettwo projects could lead a
reasonable jury to just one conclusion: Perkérdill's project and plaintiffs’ use are not
similarly situated. Defendant assetthat the tennis courts can’t beed at night because they are
not lighted—unlike the meeting house. Also, the only way to access the tennis courts is from
State Line Road. Finally, defemdtaargues that even though theeamid used to evaluate planned
uses in the Planned Recreation District and pulses in the Residential District employ the
same language, the context in which the criteregaevaluated differs. Doc. 50 at 15-16. Indeed,
one of the criteria for both districts requires aelf@nt to conclude that the use “is compatible
with the general charactef the district” Doc. 47-6 at 213, 240 (Defendant City Code § 12-
402(b)(2), -405(b)(2) (emphasis addle What “is compatible witthe general character” of the
Planned Recreation District, defentlargues, is different thamhat “is compatible with the
general character” of the ResidahDistrict because one showddpect different types of noises

and activity in each.
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Again, the similarities and differences between the two projects could permit a
reasonable jury to side with either pary.reasonable jury coulfind the differences in
character between the Residential anchi®éal Recreation Districts constitute “minor
differences” that “may not defeat a compansinder the equal terms provision . . Chabad
768 F.3d at 197. And a reasonable jury easibycctind that the similarities of the two
projects—e., that both involve projectsdbwill cause large groups ptople to congregate near
residential homesimake them similarly situated.

On the other hand, a reasonable jury couldseelifferences between the projects as too
great to establish an equal temialation. The school’s inability tase the tennis courts at night
and different access points might convince the fbag substantial diffences exist because
traffic on the residential streahd noise at night were importazgnsiderations to defendant’s
decision to reject plaintiffs’ projectSee Chabad768 F.3d at 197. In short, both parties have
adduced enough evidence to survive summarymahy. The court denies their motions on this
basis.

iii. 2012

This leaves the parties’ arguments addireg the meeting house and Pembroke Hill's
2012 request to expand its soccer field and instath@eent restrooms. This set of arguments is
identical to the ones based on Pembroke Hill's 2@@fect. Plaintiffs rgerate that the Planned
Recreation District—where the soccer fieldsl aastrooms are located-réResidential District
have the same approval criteria and that lpotfects will create areas where large groups of
people will congregate on evagis and weekends near resitial housing. And defendant
repeats its argument that theot@oning districts serve matdhadifferent purposes, Pembroke

Hill's fields operate under hours and noise liridas, and the fields only can be accessed from
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State Line Road. As it did with the 2006 comgam, the court concludes that these differences
and similarities will not permit sumary judgment for either party.
b. UKHA

In contrast to the Pembroke Hill projects, UKHA is not similarly situated as a matter of
law. In 2014, UKHA built a parking lot for its employees who work in a clinic across the street
to use. Whether the court viswhe evidence in plaintiffs’ atefendant’s favor, UKHA is not a
similarly situated entity.

First, UKHA occupies a matetiy different zoning distat—the Office District—than
the one where plaintiffs wish to build. And tipiarking lot is used on workdays. Plaintiffs plan
to use the meeting house iretbvenings and on the weekendshew defendant’s residents are
at home. Also, the entrance to UKHA'’s paudgilot is off of Rainbow Boulevard—a major
thoroughfare—and not 51st Street tiesidential cul-de-sac wheretmeeting house is situated.
These two differences matter because deferdatified its adverse decision on plaintiffs’
application by citing concerns about noise wkalailies were home and traffic on a residential
cul-de-sac.See Chabadr68 F.3d at 197 (granting summanggment against an equal terms
claim because the identified differences betwthersecular project and the religious project
were central to defendantbffering decisions).

Also, Kansas law does not require UKHAstecure a permit before engaging in a
construction project. SeeKan. Stat. Ann. § 76-7,130(a) (prowigj that a munigiality cannot

require a research or development facility foraeseducational institution to secure a permit for

7 Plaintiffs argue that this fact is not a differehezause RLUIPA provides them with a legal right to have
defendant approve their application. Doc. 47 at 16s passition overstates RLUIPA. RLUIPA does not exempt
religious organizations from securing land use pern8ex146 Cong. Rec. S7776 (daily ed. July 27, 2000) (joint
statement of Sen. Hatch and Sen. Kennedy) (“[RLUIPA&sdot provide religious institutions with immunity from
land use regulations, nor does it relieve religious ing&iite from applying for variances, special permits or
exceptions, hardship approval, or other relief provisions in land use regulations,avhiable without
discrimination or unfair delay.”). This argument is unpersuasive.
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a construction projectyee also Signs for Jesi30 F. Supp. 3d at 64 (holding that no
reasonable jury could conclude that a schadl ligious institution were similarly situated
because the school was exempt fithim zoning law that preventék religious institution from
building). These differences—whether viewedha light most favorable to plaintiffs or
defendant—establish that UKHA and pitififs are not a similarly sitated as a matter of law.

Plaintiffs persist, however, arguing tlaateasonable jury onlyould conclude that
UKHA is a similarly situated entity. They nateat defendant discounted a traffic study they
procured about the effect of the meeting hoasen though defendant had accredited a similar
study produced by the same firm and used by UKH@&stablish the traffic effects of its parking
lot. Doc. 42 at 18. But having the same cdtivsy firm perform a traffic study is insufficient to
nullify the organic factual differences betweentilie projects. The author of the traffic study
was not central to defendantiscision. Instead, concerabout traffic and noise during
evenings and on weekends al@gesidential cul-de-sac wettee operative concerns. And
Kansas law provides UKHA with immunitydm securing local zoning permits. These
differences—as a matter of law—entitle defendant to summary judgment against plaintiffs’
reliance on UKHA as a similarly situated comgtar. The court gras summary judgment
against the portion of the Second CausAdifon that relieson UKHA'’s project.

C. Unreasonable Limits (Fourth Cause of Action)

Defendant—but not plaintiffs—moves for surmam judgment againshe claim asserted
in the Complaint’s Fourth Cause of Actiomhis claim asserts aalation of RLUIPA’s
unreasonable limits provision.

This part of RLUIPA bars laws thabmpletely exclude or unreasonably limit all

religious assemblies, and government practicaseffectively bar &religious activity. Rocky
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Mountain 613 F.3d at 1238. To succeed on a claim utide portion of RLUIPA, a plaintiff
must show something in additi to showing that a municiliig completely excluded the
plaintiff's religious assembly or imposed limitatis that effectively brgplaintiff's religious
activity. Instead, the plaintiff must establighat the defendant-muaipality completely
excludedall religious assembly or imposénhitations that effectively baall religious activity.
Id.; see also Muslim Cmty. Ass’n of Ann Arl8o¥icinity v. Pittsfield Charter Twp947 F.
Supp. 2d 752, 769 (E.D. Mich. 2013) (dismissing a RLUIPA unreasonable limits claim but
allowing a substantial burden claim to survive).

In Rocky Mountainthe Tenth Circuit held that &erch had adduced sufficient evidence
to support a jury’s verdict for the church ibmunreasonable limits claim. 613 F.3d at 1288e
church’s expert testified that the cougtyvernment’s land use regulations made it more
difficult, in general, for churaks to operate in the countid. at 1238. Another witness testified
that a county government official had saidttthe county government would not allow any
religious assembly with a capacity of more ti&@9 members to build within its borderisl.

Also, the plaintiff church presented evidence #eatier, another churdiad exhausted its funds
trying to secure a peiitto build a church.ld. Finally, the church presented evidence that the
government had acted discriminatorily agaibbl: (1) refusing to approve the church’s
application after it tried toppease the county government; and (2) altering a report to embellish
the magnitude of the church’s proposed expandion.

Here, plaintiffs have adduced insufficienidance for a reasonable jury to conclude that
defendant places unreasonable limits on all religious practices within its boundaries. Notably,
the permitting process does not involve the same onerous twists and turns predeotég in

Mountain Indeed, no admissible evidence suggestsglaintiffs or any other religious
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organization ran out of money trying to secangermit from defendant. Nor does the summary
judgment record contain evidence that plaintifiempted to address defendant’s concerns, but
defendant continued to deny theiodified application. The couis mindful that the summary

judgment record contains evidence that defendant exaggerated the meeting house’s proposed use.
But no evidence suggests that defendant imposed unreasonable limits on any other religious
organization. The limited reach of plaintiffs’ evidence prevents a reasonable jury from finding in
plaintiffs’ favor on this Fourth Cause of Action. The court thus grants defendant’s motion for
summary judgment against this claim.

D. § 1983 (Fifth Cause of Action)

Defendant argues that it is entitledstommary judgment against the § 1983 claim
asserted in plaintiffs’ Fifth Gese of Action. Under § 1983, no persamder color of state law,
can deprive another of a congtional right. Defendant args that the summary judgment
record contains insufficient evidence for a mable jury to find that defendant violated
plaintiffs’ constitutional rights. Plaintiffs—ao did not move for summary judgment on this
claim—argue that a reasonalpey could find that defendawniolated plaintiffs’ First
Amendment right to exercise their religion freely.

The First Amendment broadly prohibits gow@ents from banning ligious thoughts or
beliefs. It allows, however, laws that regulegbgious practices in some circumstancé€sace
United 451 F.3d at 649. Generally, under the First Admeant, laws that are not discriminatory
on their face and evenly appliade permissible so long as thane rationally related to a
legitimate governmental purposkl. At first glance, this rule wodlseem to apply to plaintiffs’

challenge of defendant’s zoning ordinancesalise the ordinances do not treat religious

8 “Person,” as used in this provision, includes municipalitdenell v. Dep’t of Social Servs. of City of
N.Y, 436 U.S. 658, 690 (1978).
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institutions differently. But @intiffs argue that defendantddnot apply its zoning ordinances
evenly to religious and seculiastitutions. This discriminatyg treatment, plaintiffs argue,
requires a strict sctimy analysis, citingsrace Unitedfor support.

In Grace United a church had applied to secarécense allowingt to operate a 100-
child daycare center in a lodensity residential zondd. at 647. The city denied the license,
citing a local zoning ordinance that prohibitdaycare centers that care for more than 12
children in low-density residential zonelgl. at 648. The church sued, alleging, in part, that the
city had violated its Free Exercisghis by refusing to grant the licendd. The district court
granted summary judgment against the Freeréige claim and the church appealédl.

On appeal, the church argued that eterugh the city’s zoning ordinance did not
discriminate against religious institutions it face, the city had applied its ordinance
discriminatorily. Id. at 650. The Tenth Circuit agreadth the premise of the church’s
argument. Id. at 653. It held that, if the churclould adduce evidence of discriminatory
treatment, the city could escape liability pbly surviving a stricscrutiny analysisld. at 653.
The Circuit then outlined fiveactors for courts to considarhen determining whether a
government has applied a neutral law discriminatorily:

1) Whether defendant passed its zoningradces because of religious animic.
2) Whether defendant has targeted religiowigs specifically in its enforcement of the

law. Id.

3) Whether defendant has treated similarly situatzllar institutions more favorably than

plaintiffs. Id.

° The Circuit concluded, however, that the church had failed to adduce any evidence that the city applied its
ordinance discriminatorilyGrace United 451 F.3d at 653.
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4) Whether the zoning ordinance’s exceptians based on broaobjectively defined
criteria or, instead, orubjective considerationdd.
5) Whether the law places a substantial barde plaintiffs’ religious exerciseld.
On this case’s summary judgment record, a reasefqaly could concludéhat the last three
factors favor a finding that defendantidiot apply its zoning laws evenly.

A reasonable jury could conclude that thied factor favors dinding that defendant
applied its facially neutral laws discriminatgril The record contains evidence that defendant
treated Pembroke Hill—a secular institution—mfaeorably than it treated plaintiffs. As
explained above, a reasonable jury could find that Pembroke Hill and plaintiffs are similarly
situated and that defendant treatteel secular school more favorablgee supraPart IV.B.2.a.

The summary judgment record also perraiffnding that that the criteria which
defendant uses to approve public uses in thedBesal District are subjective—the fourth factor
in Grace United Defendant must make some subjectigeisions, such as the proposed use “is
compatible with the general character of frening] district,” and‘does not jeopardize the
public health, safety or welfare.” Doc. 47-&248 (Defendant City Cod& 12-402(b)(2), (3)).
These conclusions are nothing like the otiyeg fact-based criteria considereddnace United
The ordinance ilGrace Unitedallowed daycare centers in ladensity residential zones but only
if they served 12 children or fewer. 451 F.3&%B. While the other findings defendant must
make are based on objective criteria, the requirement of a scraeg fence and percentage of
open space to total spaseeDoc. 47-6 at 213 (Defendant City Code 8§ 12-402(b)(6), (7)), a
reasonable jury could conclude defendadgésision is governed by sufficiently subjective

considerations for this fourfiactor to favor plaintiffs.
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Finally, the summary judgmergcord also provides a basis for a reasonable jury to
conclude that defendant imposed a burdemplaintiffs’ religious activities. I&Grace Unitedthe
Circuit explained that while a church has no contstitial right to build itsacilities in the most
ideal location, operating in an overcrowded facility may constitute a burden on plaintiffs’
religious activities.ld. at 655. And a religious institution m&stablish uneven application of
zoning laws by showing that the governmenegsision or law has placed a burden ordt. As
already explained above, a reasonable jury coutdlade that plaintiffscurrent facility is too
small and overcrowded to accommodate plaintiffs’ groups effectiviabe supraPart IV.A.2.b.
So, a reasonable jury couidd that this fifth factoralso favors plaintiffs.

In contrast, the summary judgment recosdtains no evidence favoring plaintiffs on the
first and second dbrace Uniteds factors. Namely, plaintiffs have adduced no evidence that
religious animus inspired defendant’s zoning priovis. Nor do plaintiffs adduce evidence that
defendant targets rgious institutions.

Because three of the five factors favdimaing that defendant enforced its facially
neutral law discriminatorily, the court must apfhe strict scrutiny analysis. As explained
above, a reasonable jury could conclude fromshhmmary judgment record that defendant’s
actions fail the strict scrutiny standarfee supraPart IV.A.2.b. The court thus denies

defendant’s motion dspertains to théifth Cause of Actiort?

10 Grace Uniteddoes not specify how many of the five factors are required for strict scrutiny to apply. Some
courts have interpreté@race Unitedo mean that if a government makes subjective value judgments to grant
exemptions from a general rule, then a government must justify its actions under strict s&edifount St.
Scholastica, Inc. v. City of Atchison, Ka#82 F. Supp. 2d 1281, 1294 (D. Kan. 2007) (holding that city-defendant
must justify its actions under the strict scrutiny analysis because it denied an exemption to aftdrurgiking a
subjective value judgment). In other words, these caympdy strict scrutiny if a religious institution meets the

fourth factor fromGrace United

Other courts impose strict scrutiny analysis onlewh government makes subjective value judgments and
the plaintiff produces evidence that the governmestféneored secular institutions when making those value
judgments.See Grace Church of Roaring Fork Valleyd. of Cty. Comm’rs of Pitkin Cty., Col@42 F. Supp. 2d
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E. Section 7 of the Kansas Constitution’8ill of Rights (Sixth Cause of Action}*

The Complaint’s Sixth Cause of Action invek® 7 of the Kansas Constitution’s Bill of
Rights. This portion of the Kansas Bill of Rigtgrovides, “The right to worship God according
to the dictates of conscience shall never berigéd . . . .” Kan. Const. Bill of Rights § 7. This
protection includes the right exercise one’s religiondely, much like the protection
recognized by the First Amendment te fBonstitution of the United StateState v. Smithl27
P.2d 518, 523 (Kan. 1942). But Kansas state couves neld that § 7’s protections are broader
than those of the First Amendment to the federal Constitugtinemetz v. Kan. Health Policy
Auth, 252 P.3d 141, 157 (Kan. Ct. App. 2011). For egamany law that burdens a religious
practice—even if the law is faaly neutral and generally applie-triggers stigt scrutiny under
§ 7. 1d. at 160.

So, when analyzing a § 7 claim, &as courts use a four-part telst. The first two
parts ask: “(1) whether [plaintiffs’] belief @ncerely held; [and] (2) whether the state action

burden$? the exercise of religious beliefs . . .1d. (internal quotation and citation omitted).

1156, 116667 (D. Colo. 2010) (“A First Amendment violation can be established by evidence showing that a
governmental entity has exercised value judgments in favor of secular motivations but not religious n®tivation

). On defendant’s Motion for Summary Judgment, plaintiffs have adduced enough evidence for a reasonable jury
to find in their favor no matter which test the court applies. Still, the court alerts the parties to this issue and urges
them to address the question fully when they submit their proposed jury instructions.

1 The court has jurisdiction over plaintiffs’ federal claing®ee28 U.S.C. § 1331 (“The district courts shall
have original jurisdiction of all civil actions arising undlee Constitution, laws, or treaties of the United States.”).
A related provision, 28 U.S.C. § 1367, provides: “[I]n any civil action of which theadisburts have original
jurisdiction, the district courts shall have supplemental jigiigoh over all other claims that are so related to claims
in the action within such original jurisdiction that they fqoart of the same case or controversy under Article Il of
the United States ConstitutionSee also United Mine Workers of Am. v. Gjia&8 U.S. 715, 725 (1966) (holding
that a district court has “[p]endent jurisdiction” oveatstlaw claims in a case where subject matter jurisdiction
exists over the federal claim and the “state and federat€lai . derive from a common nucleus of operative fact”).
Here, plaintiffs’ state law claims—the Complaint’s Sixth and Seventh Causes of Action—revolve ti@same

set of operative facts as their federal claims: defendant’s decision to deny their application to designate th
proposed meeting house as a public use. This mear§ 188 confers jurisdiction over plaintiffs’ Kansas law
claims.

12 Defendant’s motion argues that ypstate action that “heavily” burdeaseligious exercise can trigger §
7’s protection. Doc. 50 at 24. It cites a passagitimemetavhere the Kansas Cduwf Appeals opined,
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Plaintiffs have the buraeof proving both prongsld. If plaintiffs carry their burden to establish
(1) and (2), the burden shifts to defendant tovprthat “the state intest is overriding or
compelling; and [if so] . . . the state uses thetlessrictive means” to accomplish that interést.
Id. (internal quotation and citation omitted).

Here, a reasonable jury cdutonclude that plaintiffdeliefs are sincerely held.
Plaintiffs assert that the gattings they would hold in theesting house—such as prayer groups
and Bible studies—are important facets of theligion. And a reasonabjery could conclude
that defendant burdened plaintifébility to hold these gatherings by refusing to allow them to
use their property as a meeting houSee supragPart IV.A.2.b.

Having concluded that plaiffs have met their summary judgment burden on this two-
part test, the analysis shiftsdefendant’s burden. The coodncludes that eeasonable jury
also could find that defendant has failed to nisdburden to justify & actions under the strict
scrutiny standard apply. When evaluating wieeta government’s desion survives strict
scrutiny, Kansas courts apply the sastendard as the federal cour&inemetz252 P.3d at
160-61. As explained above, a reasonable jury cmidlude that defendafdils to establish a
compelling interestSee supréart IV.A.2.b. And a reasonableyualso could conclude that

less restrictive alternatives existed to achieve defendant’s integestsd. Thus, defendant has

“Conditioning the provision of a life-saving public benefit on [plaintiff] agreeingrigage in conduct which
violates her deeply held religious beliefs constituteeavyburden on her free exercise of religion.” 252 P.3d at
160 (emphasis added). But this passage simply describes the burden that the acti@tmehib&rdefendant
imposed on plaintiff. The Kansas Court of Appeals never used the phrase “heavy burden” inraagpetiteof its
opinion. So, based on the words actually usegtiimemetzthe court holds that plaintiffs, to carry this aspect of its
burden, need only show a burdemtheir religious practices.

3 Defendant argues that no Kansas precedent estalitistiéisis test applies to land use regulations. Doc.

50 at 24. But defendant cites no case authority to support its position; and indeed, the court’s own research reveals
no case applyin§tinemetto a land use case. But nothingStinemets holding or reasoning will support the

belief that Kansas courts would not aplynemetzo a land use case.
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failed to sustain its summary judgment burded so, the court denies defendant’s motion
against plaintiffs’ Sixt Cause of Action.

F. Kansas Preservation of Religious Freedom Act (Seventh Cause of Action)

The Kansas Preservation of Religious Hora Act (“KPRFA”) prohibits a governmental
entity from substantially burdening a personghtito exercise religion unless the government
proves, by clear and convincing evidence, itsaaction furthers a compelling governmental
interest and its action is thedst restrictive way to accomplistathinterest. Kan. Stat. Ann. §
60-5303(a). No court—state odferal—has applied the KPRFAtyeBut other states have
evaluated similar state religiofreedom statutes under the sdinaenework applied to RLUIPA
substantial burden claim$ee, e.gMaum Meditation House of Truth v. Lake Cty., B5 F.
Supp. 3d 1081, 1088 (N.D. Ill. 2014) (interpreting thinois Religious Freedom Restoration
Act—which contains practically identical language as the KPFRA—in the same way as
RLUIPA’s substantial burden provision). Witlo Kansas guidance to the contrary, the court
follows Maunis lead and applies that sastandard to the Kansas statute.

As explained above, a reasonable jury cooldctude that defendant violated RLUIPA’s
substantial burden provisiorsee supraPart IV.A.2.b. The court reaches the same conclusions
about plaintiffs’ KPR claim and thus denies defemifa motion for summary judgment
against the Seventh Cause of Action.

V. Conclusion

In summary, the court grants defendant’s Motion for Summary Judgment (Doc. 39) in
part and denies it in part. And the court @srplaintiffs’ Motion forSummary Judgment (Doc.
41). More specifically, the coucbncludes that it cannot grantnsonary judgmento plaintiffs

or defendant on the claims asserted by the Fifih, Sixth, andSeventh Causes of Action. But
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the court grants summary judgment against pfénin their Fourth Cause of Action. Also, the
court grants defendant’s summaggment motion against the Second Cause of Action to the
extent that claim relies on UKHA as a similasijuated secular entity. The court denies both
motions, however, as they appb plaintiffs’ Second Cause dfction based on Pembroke Hill
as a similarly situated entity.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion for
Summary Judgment (Do89) is granted in pagnd denied in part.

IT IS FURTHER ORDERED THAT plaintiffs’ Motion for Summary Judgment (Doc.
41) is denied.

IT IS SO ORDERED.

Dated this 30th day of August, 2018, at Kansas City, Kansas.

s/ Daniel D. Crabtree
Daniel D. Crabtree
United States District Judge
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