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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KAREN FULLER, )
)

Plaintiff, )

)

V. ) CaséNo. 17-2335-JWL

)

MEREDITH CORPORATION, )
)

Defendant. )

)

)

MEMORANDUM AND ORDER

Plaintiff asserts two claims in connectwith defendant’s decision to terminate heg

-

employment as a television news anchor: arcfar gender discrimirteon in violation of

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseg. and a claim for age
discrimination in violation of the Age Berimination in Employment Act (ADEA), 29
U.S.C. 8§ 62let seq. This matter comes beforeettCourt on defendant’'s motion for
summary judgment on boclaims (Doc. # 63). For theasons set forth below, the Court

denies the motion.

l. Backaground

Defendant Meredith Corporation ownsdaoperates KCTV, a television station i

—J

the Kansas City area. Beging in 2003, defendant emplay@laintiff Karen Fuller as a

news anchor at the station. In Janu@615, the station’s general manager, Darrn
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McDonald, in consultation with news dmer Ed Kosowski, decided not to renew
plaintiff's contract when it exped in April of that year. Here plaintiff was informed of
that decision, however, Mr. McDonald was ex@d as general manager by Mike Cukyng.
Mr. Cukyne conferred with Mr. Kosowski, ahé also decided that plaintiff's employment
would be terminated. Plaintiff was 47 yearsatithat time. Plainti subsequently brought

the instant suit.

[, Summary Judgment Standard

Summary judgment is appropeaf the moving party demotrates that there is “no
genuine dispute as to any material fact” arat this “entitled to a judgment as a matter gf
law.” Fed. R. Civ. P. 56(a). In applying tlsindard, the court views the evidence and gl
reasonable inferences therefrom in the ligbtt favorable to the nonmoving pargurke

v. Utah TransitAuth. & Local 382462 F.3d 1253, 1258 (10th C2006). An issue of fact

Is “genuine” if “the evidence allows a reasblejury to resolve the issue either way.
Haynes v. Level 3 Communications, L1466 F.3d 1215, 1B (10th Cir. 2006). A factis
“material” when “it isessential to the propdrsposition of the claim.”ld.

The moving party bears the initial burderdeimonstrating an abnce of a genuine
issue of material fact and entitlemémjudgment as a matter of lahhom v. Bristol-Myers

Squibb Cq.353 F.3d 848, 85@0th Cir. 2003) (citingCelotex Corp. v. Catretd77 U.S.

14

317, 322-23 (1986)). In atteripg to meet that standard, awant that does not bear the

ultimate burden of persuasiontatl need not negate thehet party’s claim; rather, the




movant need simply point out to the court a lack of evidence for the other party g
essential element of that party’s clairdl. (citing Celotex 477 U.S. at 325).

If the movant carries this initial burdethe honmovant may ngimply rest upon
the pleadings but must “bring forward specféicts showing a genuine issue for trial as 1
those dispositive matters for which be she carries the burden of prooGarrison v.
Gambrq Inc., 428 F.3d 933, 935 (10th Cir. 20030 accomplish this, sufficient evidence
pertinent to the material issue “must be itfeed by reference to an affidavit, a depositio
transcript, or a specific extit incorporated therein.Diaz v. Paul JKennedy Law Firm
289 F.3d 671, 675 (10th Cir. 2002).

Finally, the court notes that summandgment is not a “disfavored procedurg

shortcut;” rather, it is an important proced “designed to secure the just, speedy a

inexpensive determination of every actioglotex 477 U.S. at 327 (quoting Fed. R. Civ|

P. 1).

I[Il.  ADEA Claim

Plaintiff asserts a claim under the ADEA, which makes it unlawful for an emplg
to discriminate “because of” a person’s a@ee29 U.S.C. § B3(a)(1). InGross v. FBL
Financial Services, Inc557 U.S. 167 (2009), the Supre@eurt held that the ADEA did
not authorize a “mixednotives” age discrimination clai (alleging discrimination based
on both permissible and impermissible factors) in which age was only a motivating f
in the employment decision; ra&th to succeed on an ADEAaain, the plaintiff must show

that age was the “but-focause of the decisiorbee idat 175-78.
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As a preliminary matter, defendant argukat it is entitled to summary judgment

on plaintiff's age claim under the ADEA bertse plaintiff concedenh her deposition that

her gender also played a role in defendadicision to terminate her employment.

Defendant argues that because the decisiorbased also on her gender, age cannot hg
been the but-for cause thfe termination. The Court rejects this argument.

The Tenth Circuit has held that, under thiandard as enumted by the Supreme

Court, a plaintiff alleging a violation of th&DEA need not show that age was the so|e

motivating factor in the employment decisiéfijnstead, an employer may be held liablg
under the ADEA if other factorsontributed to its taking an @erse action, as long as ag
was the factor that made a differenc&ee Jones v. Oklahoma City Public Schogly
F.3d 1273, 1277 (10th Cir. 2010) (intermplotation and citationsmitted). Although
defendant argues that the Cosinould not permit an “ag@us-gender” claim under the

ADEA, defendant has not cited any authofitym the Tenth Circuit prohibiting a claim

under the ADEA in which an additional motivagifactor was an impermissible factor such

as gender. Defendanbtes that irGrossthe Supreme Court hettat the ADEA did not
allow for so-called mixed-motive claims. &lsupreme Court, however, meant only th

it was not sufficient to show that age wasnere motivating factor, and that but-fo
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causation was requirecbee Grossb57 U.S. at 175-78. Whether or not gender was also a




motivating factor, to succedeon this claim plaintiff will berequired at trial to show that
age was the determining facfor.
In the deposition testimonyn which defendant relies, gohtiff merely conceded

that age was not the sole factor in defeidadecision to terminate her employment. Sk

did not concede that age was not the but-farseaof that decision. Accordingly, that

testimony does not provide a basis for judgtrees a matter of law on plaintiffs ADEA

claim.

V. Gender and Age Claims

Plaintiff does not argue that she hasdimvidence of gender or age discrimination

with respect to her terminatioccordingly, as both partiegree, the Court must analyz¢

her claims under Title VII and the ADEAthie summary judgment stage under the burdg
shifting framework set forth iMcDonnell Douglas Corp. v. Gregedl11 U.S. 792 (1973).
See Daniels v. United Parcel Serv., |nf01 F.3d 620, 627 (10th Cir. 2012) (applyin
framework to gender and age ahe). In this case, defendatdes not argue that plaintiff
cannot establish a prima facie case of diseration (the first step in the framework), an

plaintiff does not dispute that defendans lasserted a legitimate nondiscriminatory reas

1In Gorzynski v. JetBlue Airways Coy»96 F.3d 93 (2d Cir. 2010), the plaintiff

asserted separate gender and age claimgharzburt held that because the plaintiff hgd

produced sufficient evidence of age discrintimato withstand summary judgment on tha
claim, there was no need teeate an independent age-plus-gmrclaim, as her age claim
could simply be judged under tlBrossstandard of but-for causatiokee idat 109-10.
Similarly here, plaintiff has asserted a plaiunder the ADEA, and it may be considere
under the but-for standd whether or not there were amptivating factors other than age
including plaintiff's gender.
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for its decision to terminate her employmeihie(second step). Thus, the Court procee
to the final step of the framewqrin which plaintiff must intoduce evidence that the state
nondiscriminatory reason is merelpeetext for discriminatory intentSee id.

Evidence of pretext “may take a vayieadf forms,” including evidence tending tg
show “that the defendant’s stated reasorifferadverse employment action was false” al
evidence tending to show “thtite defendant actezbntrary to a written company policy
prescribing the action to be taken by tefendant under the circumstanceSee Carter
v. Pathfinder Energy Servs., In662 F.3d 1134, 1150 (10thrC2011) (internal quotations
and citation omitted). A plaintiff may alsoah pretext with evidence that the defendal
has “shifted rationales” or that it has treasaailarly situated employees differentl{aee

Crowe v. ADT Sec. Servs., In649 F.3d 1189, 1197 (10th Cir. 2011). In essence

ds

L

, a

plaintiff shows pretext by presenting evidence of “weakness, implausibility, inconsistegncy,

incoherency, or contradiction in the employestated reasons, suttiat a reasonable jury
could find them unconvincing.See Debord v. Mercy Heal8ystem of Kansas, In@.37
F.3d 642, 655 (10th Cir. 2013). In determopwhether the proffered reason is pretextud
the Court examines “the facts as they appe#re person making the decisjiot as they
appear to the plaintiff.”"See id.(emphasis in original). The Court does not “ask wheth
the employer's proffered reasons were witar or correct” butonly whether “the
employer honestly believed those reasombkated in good faith upon those beliefSée
id.

Plaintiff has pointed to a number ofcta (while submitting edence to support

those facts) that she arguesdarmine defendant’s statedasens for her termination.
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Defendant disputes those faaad it argues in a number instasd¢leat a particular fact is
not sufficient in itself to eskdish the necessary pretexthe Court concludes, however
that when the evidenég viewed in the lightnost favorable to platiif, the totality of that
evidence creates a reasonabfenence that defendant’s stated reasons are pretextual.
As set forth in its answer to integatories, defendant’s stated reasons for
terminating plaintiff's employment are as follows:

Karen Fuller's contract was thaenewed due to Defendant’s
assessment that her performance wesatisfactory, both on- and off-air.

As to Ms. Fuller's on-air performance, she was perceived by
Defendant as merely g through the motions.e., a “prompter reader,”
without any connection to thewe reports she was delivering.

As to Ms. Fuller’'s off-air perfor@nce, it was anticipated that Ms.
Fuller, as a prime-time anchor, would deewsroom leader. Instead, she
was very insular, spending much ofr iene at her desk watching TV by
herself. She also showed little irest in mentoring less-experienced
newsroom staff.

This failure to participate in éactivities in the newsroom was most
evident in Ms. Fuller's comstent absence from the daily editorial meetings.
As a result, her on-air performancdfeted because she did not have the
benefit of the extended discussiomefvs events which occurred during the
meeting, resulting in heinability to relate to tb news reports she was
delivering. This fact was particulgrobvious when MsFuller was required
to ad lib, becausghe was ill-prepared.

Plaintiff argues that defendant’s reliancewholly subjective criteria in evaluating hel
performance provides &ence of pretext. Athe Tenth Circuit hasoted, “[c]ourts view
with skepticism subjecterevaluation methods,” the usendiich may support an inference
of pretext. See Garrett v. Hewlett-Packard C&05 F.3d 1210, 121@8.0th Cir. 2002).

The use of subjective criteria biself is not considered ewdce of pretext, but “the




existence of other circunasitial evidence may provek a stronger inference of
discrimination in the context olubjective evaluations standardsSee Riggs v. AirTran
Airways, Inc, 497 F.3d 1108, 2D (10th Cir. 2007).

Defendant asserts tha@pitiff's employment was terimated becawesof poor on-
air and off-air performance, and defendanhaedes that the dlitg of an anchor’s
performance is a matter of sabjive opinion. Indeed, as datiant’s interrogatory answer
reflects, defendant has cited swthbjective criteria as the ldwa plaintiff's connection to
the news that she delivered, whether sheavaswsroom leader, the degree to which s
was insular, and her interest in servingaasmentor. Defendant did not rely on an
numerical or other objective aluation of plaintiff's performace. Accordingly, because
defendant relied entirely on subjective critdhat are more susciple to manipulation
and less able to be disputedaattively, plaintiff's other evidnce of pretext becomes eve
stronger

Plaintiff also notes that Mr. Cukyne déed to terminate plaiiff with very little

input from those most familiavith plaintiff's performance. Mr. Cukyne started at the

station in January 2015, just before he made the decision to terminate plaintiff, a
conceded that he had no persloknowledge of plaintiff's performance. He testified tha

he relied on Mr. Kosowski, the news diragtbut Mr. Kosowski had arrived only the

2 Defendant argues that it did not rely $plen subjective criteria because plaintif
ranked poorly among the local stations’ anchora 2013 research report. In neither th
interrogatory answer nor inehdeclarations of station magers McDonald and Cukyne
however, were the 2013 rankings cited amorggrbasons for theegdision to terminate
plaintiff’'s employment.
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previous month. Mr. Cukyne did not gaty input from Mr. McDonald or from the
previous news director abopiaintiff. Defendant arguesahMr. McDonald had reached
the same decision before Mr. Cukyne arrivBigvertheless, the deaisi whether to retain
or terminate plaintiff ultimately resided withiMCukyne after his arrival, and the fact that
he made that decision with relatively lititgput from those with personal knowledge gf
plaintiff's performance makes that dsion at least somewhless credible.

The credibility of that dcision is also undermined mewhat by the scarcity of
supporting evidence that plaiffis performance was in fagioor. For instance, although
a couple of co-workers statdtat they reportedgssues about plaintiffperformance to the
news director, defendant has not been abj@oduce any contemporaneous documentary
evidence or any video evidenoépoor performancéy plaintiff, including any previous
negative evaluations of plaintiff or written colats about her. Nor is there is evidenge
that plaintiff was ever told that her gp@mance was lacking or warned that her
performance could result in her terminatienen though defendes president admitted
that management would usually tell anchor of any performance issdeDefendant
again points to the 2013 reselayr but plaintiff has providedvidence, including from the

report itself, that her and the station’s riagaratings may have resulted from lingering

3 Defendant argues that it was not required/aon plaintiff befoe terminating her.
The point is not that defendafatled to impose some less&anction before resorting to
termination; rather, the fathat plaintiff was never tolduring her long tenure that her
performance was poor---even though an anchaiddavordinarily be toldof such an issue-
--provides evidence that her parftance was not in fact poor, and thus provides evidence
of pretext.




negative audience feelings from a previous@tananager’'s aggressive, tabloid-like styl

for the station’s news, and such evidence must be viewedimtiffls favor at this stage.

In addition, plaintiff has provided evides that her performance was in fact good.

First, plaintiff points to the fact that defend&ept her as anchor for 11 years, renewir|
her contract multiple times. Defendant argtlest different decision-makers may appl
different standards that justifyftérent treatment of employeeSee Metzler v. Federal
Home Loan Bank of Topek&64 F.3d 1164, 1175-76 & n(h0th Cir. 2006) (pretext not
inferred from different treatment of pldith by new supervisors). As noted above
however, Mr. Cukyne had no personal knalge to support his decision, and it i
significant that Mr. McDonaldlid not decide to terminatgdaintiff until more than two

years after he arrived in December 2012 (aedrly two years after receiving the 201
report). Defendant cites reasons for why. MicDonald did not act sooner, but at thi
summary judgment stage, tl@ourt must infer that MrMcDonald’s continuation of
plaintiff's performance for twgears reveals that he did natfact have a serious issug
with plaintiff's performance.

Moreover, plaintiff's prevous performance appraisalere positive. Defendant
argues that the evaluations were made byesipus news director who was not involve
in the decision to terminate her. Those eviabna, however, refer spdically to issues
later cited by defendant, suels the extent to which pldifi was a team player and a
newsroom leader. Accordinglthe appraisals provide ewdce that defendant’s citation

to those issues in termitag plaintiff was pretextual.
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Plaintiff has also provided evidence from former co-workene worked closely
with plaintiff at the station, who stated that plaintiff's performance was good and that
never heard anyone complaimoaut that performance. Defemdargues that such opiniong
by non-decision-makers amealevant. Defendant citéung v. Cobe Laboratories, Inc.
1998 WL 184449 (10tiCir. Apr. 17, 1998) (opub. op.), in which # court stated that
conclusory statements by cawikers about the plaintiff's performance was not sufficie
to support a finding of pretextSee id.at *4. The court inYoungcited Fallis v. Kerr-
McGee Corp. 944 F.2dd 743 (10th Cid.991), in which the court stated that a gener
disagreement with a negative job performapealuation, without additional evidence
does not establish pretexee idat 747. In this case, however, plaintiff has not mere
offered opposing general opinions about her job perfocmanRather, plaintiff's co-
workers (including two who worked with ghtiff under Mr. McDonald and one former
news director) have addressed and disputetk syl the specific issues on which defenda
purported to rely, such as plaintiff's dailygparation; whether shveas insular; her ability
to have reporters “toss” to her after storlesy; ability to ad lib; thextent to which she was
a team player; and her abserfoom meetings. These particularized disputes regard
specific qualities distinguish the idence in this case frorthe conclusoryevidence in

Fallis andYoung All of this evidenceof good performance by ahtiff and the lack of
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complaints about plaintiff's perfmance, viewed in plaintiff’'éavor, supports an inference
of pretext?
Plaintiff also argues, in support ofrhgretext argument, that defendant allowe
plaintiff to anchor during the important Felary sweeps period even after the statig
managers had decided to terminate her, aachigr telecasts achied good ratings during
that period. Defendant arguesatliplaintiff simply worked tht month as expected becaus
her contract did not actually expire until ApriDefendant certainlgould have chosen to
replace plaintiff as anchor during the sweeperiod, however, wville allowing her to

complete her contract period in another c#pad/iewing the evidenca plaintiff's favor,

the fact that plaintiff was allowed to dmar during one of the most important viewing

periods of the year providevidence that defendant didtraxtually consider her a poor
on-air performer. Defendant also insists araljates evidence thattrags are not driven
by the performance of an anchor; but ratings rdegend at least in part on the anchor,
Mr. Cukyne effectively admitted in testifyingatthe February 2015trags did not suggest
that one anchor had a poon-air performance. Defendaalso notes that these gooc
ratings came after the decision to terminasaniff and thus were not known to thos¢

decision-makers; but a good pmrhance shortly after the decision provides evidence

4 Plaintiff also argues that her perfornca was commended by Mr. Kosowski i
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January 2015, around the time #tation managers decided to terminate her. In the cited

emails, however, Mr. Kosowski addressee tewsroom generally, with no specifi¢

mention of plaintiff, and thosemails thus do not provide yarevidence about plaintiff's
performance or Mr. Kosowsi’'s opinion thereof.
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contradict the claim that plaintiff was a pqmerformer at that time, and it thus provide
evidence of pretext.

Plaintiff also attacks defendant’s rele on her absendeom daily editorial
meetings. Plaintiff has provided evidence thdate December 2014 she sent an email
Mr. Kosowski, the news director, explainingattshe had not been editorial meetings
lately because she was doinglagidnal work for the 4 p.m. tecast; and that Mr. Kosowski
responded the next day as follows: “Nolgem, | understand you're doing more show
than usual.” The Court agretigt this evidence (which tendant did not address in its
reply brief) contradicts defendant’s assertioat tih terminated platiff shortly thereafter
in part because of her absené@sn those meetings. Defemdanotes that plaintiff told
the EEOC that she stopped going to meetingsause it was not productive for her t
attend. Viewed in plaintiff's favor, howevehe evidence shows thsihe was also absen{
because of other duties. Moreover, regarddésise reason for her absence, Mr. Kosows
seemingly sanctioned her abses, which undermines defendlarclaim that plaintiff's
off-air performance failure wasost evident in her absenitem meetings. Mr. Kosowski
did not respond to plaintiff that her attendance was important or that her absence
affect her on-air performance, as defendant ntaims. Defendant also notes that it di

not terminate plaintiff solely because of thoseeaaizes. It did cite #t reason as a factor,

> The Court rejects plaintiff's argumeihiat defendant’s shifting rationale---relying
on ratings previously but nowguing that ratings are irrelevant---shows pretext. Plaint
cites a letter from defendant’s counsel, baingiff did not properlysubmit that exhibit in
accordance with thepalicable summary judgent rules. Moraever, in the letter
defendant’s counsel did not stdhat defendant terminatedpitiff because of bad ratings,
but instead argued that the rgfs did not support an argumemade by plaintiff's counsel.
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however, and evidence that defendant did néaah worry about suchbsences serves af

evidence of pretext.

Finally, plaintiff provides evidence of two commenthat she argues shows$

defendant’s true desire for a younger amchwhich, because defendant cited on
performance reasons for the termination, ptes evidence of prext. Plaintiff was
replaced as anchor by 32-yedd-&llen McNamara. On Febary 4, 2015, Mr. Kosowski
sent Mr. Cukyne information about Ms. Malara as a prospective hire as anchc
including a 17-minute video of her work. ithin seven minutes, M Cukyne responded
“BINGO!!”  Mr. Kosowski then replied adollows concerning her appearance an
gualifications: “Agree. She has a nice Mestern ‘hometown girllook. Really solid
reporter/journalist. Good nevesym citizen from what | [haa] heard.” Plaintiff argues
that the reference to a “hometown girl’ lookéfers to a desire for a young ancho
Defendant argues that the commeaés not show pretext becausis simply an isolated
and ambiguous remarl&ee Cone v. Longmont United Hosp. AsehF.3d 526, 531 (10th
Cir. 1994) (isolated or ambiguous commenisyelated to the challenged action, af
insufficient to show discrirmatory animus; plaintiff mustemonstrate a nexus betwee
the statement and the challenged action).

Defendant first argues that the “hometowrt’gemark does not fer to age at all,
but instead refers solely to aggrance, which is a relevant faictn hiring news anchors.
Mr. Kosowski testified that iusing that language he meédhat Ms. McNamara “had a
wholesome, friendly, relatable appearance.” ftitéher testified, however, that he woulg

not say that Barbara Walters had a “hometauvli appearance “[b]Jeause of her age.”
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Thus, Mr. Kosowski (one ofhe decision-makers, accorditg defendant) effectively
conceded that there was an age-related coemt to his “hometown girl” reference

Defendant also argues that the commens wat about plaintiffwhom defendant had

already decided to terminate. Nevertheldsscomment was about plaintiff's replacement

and, by extension, heguosition, and thus the necessary nexus exiSee Rea v. Martin
Marietta Corp, 29 F.3d 1450, 1457 (10th Cir. 1994) (“A causal nexus can be shown if
allegedly discriminatory comments were diggttat the plaintiff, her position, or the
defendant’s policy which resultéathe adverse action takenadgst the plaintiff.”) (citing
Cone 14 F.3d at 531-32).

Plaintiff also cites comments made irbReary 2015 by Tye Murphy, the station’s
creative director, to Mr. Kosowsabout Ms. McNamara’'s appeance. Mr. Kosowski sent
Mr. Murphy the information on Ms. McNam& and the two exchanged comments abg
her appearance. In one swwdmment, Mr. Murphy stated &sllows: “She can be cute
and young but also able to dress up and beerserious and respebta. ... How will
she age | wonder?” Defendant does not dispuatethiis comment refeit® the age of the
prospective anchor, with a se@g preference for youth.Defendant argues that thig
comment is irrelevant becausts. Murphy was noinvolved in the decision to terminate

plaintiff. The necessary nexus is there, boer, as Mr. Kosowski (an admitted decisior

maker) solicited Mr. Murphy’s opinion anshg@aged in a discussion with him about Mg

McNamara’s appearance. Thus there iglenwce to support an inference that My.

Kosowski wanted Mr. Murphy’spinion and therefore would have relied on that opinig

and that Mr. Murphy therefore did participatethe hiring of plaitiff's replacement.
15
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Defendant cite€uenca v. University of Kansa1 F. App’x 78210th Cir. 2004) (unpub.
op.), in which the court noted that “[ijn geak statements by a non-decisionmaker .
cannot be used to establish that a denisvas tainted by discriminatory animusSee id.
at 788. Defendaritas omitted the rest of the courtfiscussion, however, as the court in
Cuencacontinued as follows: “An exceptionisgs when the recorcbntains evidence
from which a reasonable inference may be drélvat a decisionmaker adopted or religd
upon the allegedly discriminatoryas¢ément in reaching its decision.See id.(citing
Betkerur v. Aultman Hosp. Ass'id8 F.3d 1079, 1097 (6th ICi1996)). The exchange
between Messrs. Kosowski and Murphy ligted by the former, concerning the
appearance of a prospective replacemenplaintiff provides evidence from which ong
may reasonably infer that Mr. Kosowski relied and adopted the statement, and that jhe
too valued youth as a preferable qualitytfoe female anchor pd&n---especially when
this remark is considered in conjunctimith Mr. Kosowski's own age-related comment
to Mr. Cukyne. Accordingly, the Court i@gs that these two comments provide sorpe
evidence of pretext here.

The Court need not congidwhether any piece of ewdce discussed above, i
considered by itself, woulgrovide the necessary eviden of pretext to withstand
summary judgment. The Court concludes thatttitality of this evidnce, considered in
the light most favorable to plaintiff, doeseate a reasonable inference that defendant’s
stated reasons for its decision to termir@tentiff's employment are not genuine, that

those reasons are therefore pretextual, anddéfendant instead terminated plaintiff fo

-

impermissible reasons. Defendant argues repbathat plaintiff must show that its
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decision-makers did not in fabelievethat plaintiff's performance was poor, whether qr
not her performance actually wpsor. In providing evidencenat calls into question the
conclusion that her performance was poor, éaav, plaintiff has met her burden to show
the necessary pretext. To mugimply, if her performance was in fact satisfactory, the fgct
that defendant said otherwise provides evidghaeit actually termiated plaintiff for a
different reason. Accordingly, the Courties defendant’s motion for summary judgment

on plaintiff's claims ofunlawful discrimination.
IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s motion for
summary judgment (Doc. # 63) is heratsnied.
IT IS SO ORDERED.
Dated this 20th day of Augu&018, in Kansas City, Kansas.
SJohn W. Lungstrum

bhn W. Lungstrum
United States District Judge
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