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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
LT.COL. PATRICK SCHREIBER,
Plaintiff,
Case No. 17-2371-DDC-JPO
V.

JAMESMcCAMENT, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Lt. Col. PatrickSchreiber seeks review undee tAdministrative Procedure Act
(“APA"), 5 U.S.C. § 706, of a decision byetunited States Citizenship and Immigration
Services (“USCIS”) denying Mr. Schreiber’s I-130mmgrant visa petition. Plaintiff has filed an
“Opening Brief’ (Doc. 21) that asks the court to reverse the decisionngelnig visa petition.
Plaintiff asks the court to deem the agency'siglen as arbitrary, capimus, and an abuse of
discretion. He also asks the court to dekendecision a violation of the United States
Constitution, the plain language of the governirajuge, and the agency’s own policies. After
reviewing the administrative rexband considering both partie¥’guments, the court affirms
the USCIS’s decision. Theart explains why, below.

l. Background
The parties do not dispute the facts of ttase, and the costimmarizes those facts

presented in the pi#es’ briefing.
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Plaintiff and his wife, Soo Jin Schreibare both United States citizens. Mrs.

Schreiber’$ brother’s daughter, Hyebin, was born in $okibrea in 1997. Hyebin arrived in the
United States on December 15, 2012, when she was 15 years old, on a student visa. She lived
with plaintiff and his wife fronthat point forward and atteed school in Lansing, Kansas.

Plaintiff and his wife adopted Hyebin, and District Court of Leagnworth County, Kansas,

issued a decree of adoption on NovembeR074. That Court concluded that Hyebin’s

biological parents “freely and voluarily” had consented to the adoption. Doc. 16 at 55. Hyebin
received her Kansas birth certificate on Delbemnl4, 2017. And the United States Department

of Defense issued Hyebin a military identification card.

Plaintiff alleges that USCIS officials toldm that, because Hyebin was a citizen based
on the adoption, he needed to file a Form N-600-Aplication for a Certitate of Citizenship.
Plaintiff filed the form pro se. The USCIS&nsas City Field Office denied plaintiff's
application. Plaintiff alleges th&tSCIS officials then directed him to file a visa petition for
Hyebin—an 1-130 Petition for Alien Relative. Ri&ff’s 1-130 visa petiton asked that Hyebin
be classified as an immediate relativggedfically, as a “legitimated” child—under the
Immigration and Nationality Act (“INA”), 8 U.S.C. § 1101(b)(1)(€)Doc. 16 at 137-38, 122—

26 (plaintiff's arguments for classifying Hyeb@s an immediate rdlae appear in his

Memorandum of Law in Support of I-130tRien for Legitimated Child Under INA

1 Plaintiff refers to Soo Jin Schreiber as “Mrs. Sdieeif So, out of respect for plaintiff's preference, the court
adopts that naming convention in this Order.

2 Title 8 U.S.C. § 1101(b)(1)(C) sets out one of savays a person can qualify as a “child” under the INA.
Specifically, it provides that a person qualifeesa “child” under the statute if she is:

legitimated under the law of the child’'s residemcedomicile, or under the law of the father’s
residence or domicile, whether in or outside thé@edhStates, if such legitimation takes place before
the child reaches the age of eighteen years anchilteis in the legal custody of the legitimating
parent or parents at the time of such legitimation[.]



101(b)(1)(C)). USCIS issued a Notice of IntenDieny plaintiff's visa petition because Hyebin
was more than 16 years old when plaintiff andwife adopted her. The age cutoff to classify a
person as an adopted “child” for immigration pases is 16 years undedifferent provision of

the INA, 8 U.S.C. § 1101(b)(1)(E).Plaintiff responded to USCIS’s Notice, arguing that Hyebin
should be classified as a child under thetiegition category in 8 1101(b)(1)(C), instead of
under the adoption categary8 1101(b)(1)(E).

USCIS denied plaintiff's 30 visa petition. Plaintifirgues that USCIS made the
decision “without any analysis epnsideration as to the applidélp of § 1101(9(1)(C)” to the
petition. Doc. 21 at 10. Plaintiff then timedppealed USCIS’s decision to the Board of
Immigration Appeals (“BIA”). He again argd that Hyebin shoulde classified as a
“legitimated” child under § 1101(b)(1)(C).

The BIA dismissed plaintiff's appeal. TEB#A concluded that th adoption provision
categorizing a person as a “child” in 8 1101(l(E) could not apply to Hyebin because her
adoption was finalized after she already had turned 16. The BIA also determined that Hyebin
could not be categorized as a child urgléd01(b)(1)(C)’s legitimation provision because
plaintiff had not established that Hyehnhis biological child. The BIA citeMatter of Buenp

21 1. & N. Dec. 1029 (BIA 1997), where the BIA hdlat, “to qualify as the legitimated child of

3 Title 8 U.S.C. § 1101(b)(1)(E) provides that a perpaadifies as a “child” under the statute if she has been:

() . . . adopted while under the age of sixteen years if the child has been in the legal custody of, and
has resided with, the adopting parent or parents for at least two years or if the child has been battered
or subject to extreme cruelty by the adopting parent or by a family member alojsting parent

residing in the same householBrovided [t]hat no natural parent of any such adopted child shall
thereafter, by virtue of such parentage, be accorded any right, privilege, or status srutheptier;

or (i) subject to the same proviso as in clause (i), a child who: (I) is a natural sibling of a child
described in clause (i) or subparagraph (F)(i); (1) was adopted by the adoptive parent or parents o
the sibling described in such clause or subparagraph; and (lll) is otherwise descciaeden(i),

except that the child was adoptediltunder the age of 18 years|.]
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the petitioner under section 101(b)(1)(CYlué [Immigration and Nationality Act], the
beneficiary must be the biolagil child of the petitioner.” Doc. 16 at 68. The BIA noted
plaintiff did not argue thate is Hyebin’s biological fatheThe BIA also explaied that it had
considered the amicus curiae’s arguméntSpecifically, they had argued that Kansas law
recognized adoption as an avenue to establishmpty, but the BIA did not use those arguments
as grounds for its decision. Finally, the BIA cam#d that it did not hayjerisdiction to “rule

on the constitutionality of the laws it administers$d. (citing Matter of Fuentes-Campp21 I.

& N. Dec. 905, 912 (BIA 1997)).

Plaintiff now argues that the BIA “denied thepapl without any real analysis.” Doc. 21
at 10 (referencing the BIA'’s “shortind “terse[]” four-paragraph opom). Plaintiff also asserts
that neither USCIS nor the BIA falleged that plaintiff's vispetition or family relationships
are fraudulent. Instead, plaintdbntends in this appeal tHa¢ has “no category under which to
petition for [the citizenship offis daughter.” Doc. 21 at 10-11.

. Standard and Scope of Review

Plaintiff's “Opening Brief” (Doc. 21) seekgview under the APA of the BIA’s decision
denying plaintiff's 1-130 visa géion for his daughter. Heaises both statutory and
constitutional argumentsThe APA grants federal courts autitypto review agency decisions.

Seeb U.S.C. § 702. And the APA recognizes titéd court properly can evaluate “agency

4 The Washburn Law Clinic and the Children and Fatraly Center filed a brief as amicus curiae on March 27,
2017. Doc. 16 at 80-91. They argued that Kansas law recognizes adoption as one way to establish paternity. They
also asserted that Kansas law has moved away from using language such as “legitimate” and “illegitimate” to
describe a child’s relationship to her parents. Instiay, contended, Kansas law recently has tended to use
language describing children’s paternity, and the Supreme Court of Kansas has defined ad@ptiethod of
legitimation. Doc. 16 at 85 (citingslin v. Seamqrb87 P.2d 875, 877 (Kan. 1978)Jhey also argued that there is
no biological prerequisite to establishing a parental relship, and that adoption is simply one way to do so. They
thus concluded that Hyebghould be classified as agitimated” child because her adoption established such a
parent-child relationship. Finally, they asserted thaliBCIS decision in this casiolated plaintiff's equal
protection rights under the United &sitConstitution because it treated paagatestablished by legitimation and
parentage established by adoption differently.
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action, findings, and conclusions found to.be contrary to constitutional right, power,

privilege, or immunity.” 5 U.S.C. § 706(2)(B)ndeed, the APA providebat a reviewing court
must set aside an agency action that is “arlyiti@pricious, an abuse of discretion, or otherwise
not in accordance with law.Id. at 8 706(2)(A)see also Kobach v. Election Assistance
Comm’n 772 F.3d 1183, 1197 (10th Cir. 2014) (citationsitted). When a court applies the
“arbitrary and capricious” standaad review under the APA, it “must ‘ascertain whether the
agency examined the relevant data and dstied a rational conneoti between the facts found
and the decision made.Kobach 772 F.3d at 1197 (quotirAyviva Life & Annuity Co. v. FDIC
654 F.3d 1129, 1131 (10th Cir. 2011)).

The Supreme Court describes Huepe of review under thissstdard as a “narrow” one,
and it cautions that a court must not “subsdifits judgment for that of the agencyltdulang v.
Holder, 132 S. Ct. 476, 483 (2011) (citationmwdnternal quotation marks omittedge also
Kobach 772 F.3d at 1197 (“This [arbitrary and capricijsstandard of review is very deferential
to the agency’s determination, and a presumpiforalidity attaches tthe agency action such
that the burden of proof reststh the party challenging it.{citations and internal quotation
marks omitted)).

Despite this deferential standard, a cauréview still plays an important role by
“ensuring that agencies have engagereasoned decisionmakingJudulang 132 S. Ct. at
483-84. This standard requires a court to “ssss@mong other matters, whether the decision
was based on a consideration of the relevantfaeind whether there has been a clear error of
judgment.” Id. at 484 (citations and internal quotation marks omitted). Also, the court must
determine whether the agency supportedetermination with “substantial evidencedall v.

U.S. Dep't of Labor, Admin. Review Bd76 F.3d 847, 854 (10th Cir. 2007) (internal quotations



omitted). Substantial evidence requires “more thagintilla but less than a preponderance of
the evidence, and the possibildfydrawing two inconsistent colusions from the evidence does
not prevent the [agency’s] findings frdmeing supported by substantial evidencel” In
particular, there is a “limitedcope of judicial inquiry intammigration legislation.”Fiallo v.

Bell, 430 U.S. 787, 792 (1977) (discussing judicial review of the INA). Judicial review of
agency action must be based on‘tlikole record or those parts ibfcited by a party.” 5 U.S.C.
8 706;see also SEC v. Chenery Cordl8 U.S. 80, 87 (1943) (deteining that “[t]he grounds
upon which an administrative order must be patlgre those upon which the record discloses
that its action was based”).

[I1.  Analysis

Plaintiff argues, first, thahe plain meaning of 8 U.S.C. § 1101(b)(1)(C) is unambiguous
and that the court should ngive any deference to tlagency’s determination und€hevron
U.S.A., Inc. v. Nat. Res. Def. Council, |mt67 U.S. 837 (1984). He makes several arguments
why there is no prerequisite baogjical relationship for a chiltb become “legitimated” under
§ 1101(b)(1)(C). Second, plaintdbntends that the USCIS’s denddlhis visa petition violates
two constitutional provisionsthe Fifth Amendment and the Tenth Amendment. After
summarizing the parties’ arguments, the taddresses them in the sections below.

Plaintiff asserts that defeants “insistently shoehortiehis visa petition on his
daughter’s behalf into the adoption provisiorited INA (8 1101(b)(1)(E)). He argues that each
statutory subsection defining the ygaa person can be classifiedaa&hild” present alternatives
to one another. Plaintiff thussserts that defendants shouldenheonsidered his application

under the provision he identified vis visa petition: the provn about legitimated children,



8 1101(b)(1)(C). The plain langge of 8§ 1101(b)(1)(C), plairificontends, is not ambiguous—
and thus deserves @hevrondeference because, “if Congressitt is clear, . . . the court
must give effect to that intent.” Doc. 28 at 9 (citihgaven v. Gonzaled73 F.3d 167, 175 (5th
Cir. 2006).
Section 1101(b)(1)(C) defines arpen as a “child” if she is
legitimated under the law die child’s residence or daaile, or under the law of
the father’s residence or domicile, whethreor outside the Uted States, if such
legitimation takes place before the chiéhches the age of eighteen years and the
child is in the legal custody of the legitimating parent or parents at the time of such
legitimation[.]
Id. Plaintiff looks to surroundingtatutory provisions such 8s1101(b)(1)(A), § 1101(b)(1)(B),
and § 1101(b)(1)(D), which provide other INA defions for the term “child.” These other
provisions use words such as “in wedlock,” “ofitvedlock,” “naturaimother,” and “natural
father.” The plain meaning of the gumage in 88 1101(b)(1)(A), 1101(b)(1)(B), and
1101(b)(1)(D), plaintiff argues, shavwhat a “genetic link” is regued. But, he notes, the plain
meaning of § 1101(b)(1)(C) does not conthis language. Docs. 21 at 15, 28 at 3.

Also, plaintiff argues “[lJegitimacy is a legal concept’™ that “state or foreign entit[ies]”
govern. Doc. 21 at 16 (first quotimgacheta v. Holder 730 F.3d 419, 424 (5th Cir. 2013)).
Under Kansas law, plaintiff notes, “legititi@n has long been accomplished in one of three
ways, ‘includ[ing] . . adoption pursuant to K.S.A. 59-2103Doc. 21 at 18 (quotind\slin v.
Seamon587 P.2d 875, 877 (Kan. 1978)). Because Kalasasecognizes adoption as a form of

“creat[ing] a parent-childelationship that cannte undone,” plaintiff argugethat this state law

definition should control whether Hyebin candassified as a “legitimated” child under



§ 1101(b)(1)(C). Doc. 21 at 19. Plaintiff thasserts that defendants erroneously required a
direct biological link between thgarent and child at issue befdhat child’s visa petition can
gualify under the legitimatioprovision of § 1101(b)(1)(C).

In his Reply Brief, plainff also argues that the agency’s action is not entitlé€chtvron
deference. First, plaintiff asserts that thé B$tarted and ended witle idea that only

‘illegitimate’ children could be ‘legitimated,”” a proposition, pi&ff argues, that “arbitrarily
limited the plain language of the statute.” D28.at 10. Second, plaintiff asserts that, because
Congress did not “charge][] the [BIA] with imfereting state legitimating procedures”—and
because state law purportedly controls the definition of legitimation—the court should give no
Chevrondeference to the agency’s decisidd. (citing Efagene v. Holde642 F.3d 918, 921
(10th Cir. 2011)).

Next, plaintiff discusses the conceptAxfsisted Reproductiveechnology (ART).
Plaintiff notes that the agency, in October 2ddggan to recognize thatgestational mother
carrying a child to whom she does not haveodogical connection cabe considered “the
‘natural mother’ of a child born out of wedlock . . skie is the legal parent at the time of birth.”
Doc. 21 at 18 (quotingffect of Assisted ReproductiVechnology (ART) on Immigration and
Acquisition of Citizenship Under themigration and Nationality Act (INAY.S. Citizenship &
Immigration Servsl (Oct. 28, 2014), https://www.cis.gov/policymanual/Updates/20141028-
ART.pdf). Plaintiff argues thain the context of ART, the agency recognizes non-genetic
relationships for purposes of legitimation unddr1®1(b)(1)(C), and so it also must recognize
non-genetic adoptive parents liglaintiff. These non-genetic g@ational mothers, he says,

“may be required to take actiontefthe birth of the child to fonalize the legal relationship™—a

step he compares to formalizing an adopdtier a child is born. Doc. 21 at 19. Finally,



plaintiff argues that past BlAatisions requiring a biologicabanection as a prerequisite to
legitimation are contrary to tregency’s policy statements ab@RT. Doc. 21 at 20 (citingn

re Bueno-Almonte21 I. & N. Dec. 1029 (BIA 1997))Plaintiff specifically asserts that the

agency failed to explain the difference beén its position on ART and the biological
prerequisite for legitimation in @intiff's case. He argues that the agency’s reasoning—or more,
accurately, the absence of reasoning—constitatbitrary and capricious action and amounted

to an abuse of discretion.

Procedurally, plaintiff cite®arby v. Cisneros509 U.S. 137 (1993), claiming that the
gravamen of this case only requires plaintitfexhaust administrative remedies mandated by
statutes or regulations. Plaintiff argues thetause decisions denying visa petitions do not
statutorily require an appeal tioe BIA—as orders of removeb, for example—plaintiff was not
required to exhaust his administrative remedidsrbeseeking judicial igew. Plaintiff also
contends that remand to the BIA would bgléubecause the BIA “already [has] shut off
applicability of any other provision of 8 UG.8 1101(b)(1) to the current matter [and] is
unlikely to veer from that course.” Doc. 28 at 13.

In sum, plaintiff argues that his interpretatiof the statute alignsith congressional
intent, “hold[ing] family unity, especially for failies involving minor chidiren, as paramount in
the definition of ‘child.” Doc. 28 at 6—7 (citinilatter of M----; 8 I. & N. Dec. 118, 119 (BIA
1958). Plaintiff asserts that his interpretatof 8§ 1101(b)(1)(C) mtects “[t]he narrow
classification of children who are legitimateg adoption, but who fall outside of section
1101(b)(1)(E) due to age . . . so long as thesewmder 18 at the time of legitimation.” Doc. 28

at7.



Defendants argue that the agency’s interpretation deséhamsgondeference.
Defendants first assert that 8 100(1)(C) is “silent regarding ¢hdefinition of legitimation and
whether legitimation requires an immediatelogical connection leeen the legitimating
parent and the child.” Doc. 2% 19. Next, defendants citéatter of Buenp21 I. & N. Dec.
1029 (BIA 1997), contending that they readaganterpret 8 1101(b)(1)(C) by requiring a
genetic, biological connection tveeen the parent submitting thesaipetition and the child in
guestion. Defendants argue that this intdgti@n was reasonable because the BIA evaluated
our Circuit's usage of that term a®ll as the BIA’s prior applicationMatter of Buenp21 I. &

N. Dec. 1029, 1032 n.1Since Hyebin is not plaintiff's biogical child, defendants contend, the
BIA properly appliedBuenoto the facts of this case.

Also, defendants assert thhaé court should not evenauate two of plaintiff's
arguments. Defendants first argue that the @hotild not consider plaintiff’'s argument that
Kansas law defines whether Hyebin is a legatied child for the purposes of § 1101(b)(1)(C).

They note that the court only may “judge thejmiety of [the agency’s] action solely by the
grounds invoked by the agencyahd “[i]f the [c]ourt cannotfirm or deny the [agency’s]
decision on their stated grounds, then remamgbjigopriate.” Doc. 27 at 25 (first quoti®&gEC v.
Chenery Corp.332 U.S. 194, 196 (1947)). But, even & ttourt should decide that Kansas law
includes adoption as a method of legitimation, deéants say federal law controls the issue.
Defendants contend that the agency’s determoimnaloes not disturb th€ansas court’s adoption
decree. Instead, the agency merely decideether that decree “met the requirements to

constitute legitimation, for imigration purposes.” Doc. 27 at 26. And “Congress could not

establish a uniform rule of naturalizatioraitate court could modify Congress’s mandates on
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gualification.” Doc. 27 at 27. Defendants thuguer that federal law controls the definition of
legitimation.

Second, defendants assert tihat court should not considglaintiff's ART arguments
because plaintiff did not exhauke administrative agency’s consrdtion of these arguments.
Defendants argue that plaintiff grilmention[ed] ART in passing befe the BIA, . . . [and] this
two sentence footnote did not present the clairaufficient detail to allow the agency to
rectify’ Plaintiff's perceived inconsistency betweBnenoand USCIS’s policy regarding ART.”
Doc. 27 at 21 (quotingorest Guardians v. U.S. Forest Ses41 F.3d 423, 430-31, 431 n.6
(10th Cir. 2011)).

In the sections below, the court firgtdiesses the parties’ competing statutory
interpretation and deference arguments. Next, the court discusses plaintiff's constitutional
arguments and assesses whether it can carsliantiff's argumat about ART and his
argument that state law controls the definition of legitimation.

A. Statutory Interpretation of 8 U.S.C. § 1101(b)(1)(C)

To determine whether the agency’s determimaitnoplaintiff’s case merits deference, the
court first must consider whethtre statute at issue is ambiguo@ee Efagene v. Holdes42
F.3d 918, 920 (10th Cir. 2011) (cititghevron 467 U.S. 837, an@arpio v. Holder 592 F.3d
1091, 1096 (10th Cir. 2010)). The court “is the lfimathority on issues daftatutory construction
and [it] must reject adminisdtive constructions which are contrary to clear congressional
intent.” Chevron 467 U.S. at 843 n.9. The court muse “traditional tools of statutory
construction [to] ascertain[] that Congress haéhéention on the preagsquestion at issue.ld.

If Congress has an “unambiguouslypressed intent,” then “thattise end of the matter; for the

court, as well as the agency, mgate effect” to that intentld. at 842—-43see also Epic Sys.
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Corp. v. Lewis138 S. Ct. 1612, 1630 (2018) (“Where . .e tanons [of statutory construction]
supply an answerChevronleaves the stage.”). OurICuit has identified the statutory
interpretation tools courts showthploy before determining wheth€hevrondeference is
appropriate.Am. Fed’'n of Gov't Emps., Local 1592 v. Fed. Labor Relations A286.F.3d
1291, 1295 (10th Cir. 2016). They include: “exaation of the statute’s text, structure,
purpose, history, and relatidnip to other statutes.”ld. (quotingHarbert v. Healthcare Servs.
Grp., Inc, 391 F.3d 1140, 1147 (10th Cir. 2004)).

As a threshold matter, the parties dissgwhether the legitimation provision in
§ 1101(b)(1)(C) is ambiguous. The court thegins its analysis of interpreting
§ 1101(b)(1)(C) by using the tools describbde. For reasons explained in the next
paragraphs, the court ultimately cambs that this provision is not ambiguous.

Though few courts have interpreted “legiition” under 8 1101(b)(1)(C), the court finds
De Los Santos v. INS25 F. Supp. 655 (S.D.N.Y. 198&ff'd, 690 F.2d 56 (2d Cir. 1982),
particularly instructive.In that case, the plaintiff soughtgial review of a decision by the
Immigration and Naturalizatio8ervice (“INS”")—USCIS’s preglcessor agency—that denied a
visa petition for his son because, INS concludgison did not qualify as a “legitimated” child
under the INA.De Los Santqs25 F. Supp. at 657. The text of § 1101(b)(1)(C) applicddoy
Los Santosemains the same as it did in 1981, when that case began:

[A child must have been] legitimated under the law of the child’s residence or

domicile, or under the law of the fatherssidence or domie, whether in or

outside the United States, if such legitimation takes place before the child reaches

the age of eighteen years and the child is in the legal custody of the legitimating

parent or parents at the time of such legitimation.

Id. Though the district court’s opinion e Los Santosonsidered a different statutory

interpretation question, it nonetheless providemmprehensive overview of the INA’s
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legislative history and related sigs that is germane to the court’s analysis here. Below, the
court applies each of the canons of statutornstruction and relies on contextual information
about the INA taken frorthe district court'®e Los Santospinion to help resolve the statutory
interpretation question in this case.

First, the court must look to the “languagetltd statute itself” and consider its text and
structure. See Consumer Prod. Safety Comm’n v. GTE Sylvaniadiic.U.S. 102, 108 (1980).
The court must give the words “theirdinary, contemporary, common meaning.&rrin v.

United States444 U.S. 37, 42 (1979). Because the wigditimate” functions as a verb in

§ 1101(b)(1), the court first considers the deifomis for “legitimate” as a verb in the most

current version of Merriam-Webster’s Dictionary. This source defines “legitimate” as “to make
(someone or something) legitimate: (1) to degal status or authorizanh to; (2) to show or

affirm to be justified; (3) to lend authority or respectability th&gitimate The Merriam-
WebstemDictionary (2016). This dictionary also defindsgitimate” to mean, “to give (a child

born out of wedlock) the same legadtsis as a child born in wedlockld. As an adjective, the

dictionary first defines “legitirate” as “lawfully begotten,” “spefically: born in wedlock,” and
“having full filial rights and obligations by birth.1d. Black’s Law Dictionary is similar. It
defines the adjective form of “legitimata’ “[b]orn of legally married parentsl’egitimate
Black’s Law Dictionary(10th ed. 2014)ee also Scales v. IN&2 F.3d 1159, 1164 (9th Cir.
2000) (concluding that, under aapi reading of the INA, “[a]legitimate’ child is one ‘[b]orn of
legally married parents,’ or ‘boror begotten in lawful wedloabr legitimized by the parents’

later marriage,” and noting thdt]he INA does expressly requ a blood relationship between
a person claiming citizenship and a citizen fatli¢he person is born out of wedlock” (quoting

Black’s Law Dictionaryd12, 232 (7th ed. 1999))).
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The court recognizes that one definitiorflefyitimate” merely means that a person (or
thing) has achieved “legal status” or “aatization”—and never fers to a biological
relationship. But several othéefinitions contemplate “lawful[]birth, birth “in wedlock,” birth
“of legally married parents,” and “obligations birth.” To qualify as a “child,” the statute
requires that a person must be “legitimated undefaw of the child’s residence or domicile, or
under the law of the father’s rdgince or domicile.” 8 U.S.C. § 1101(b)(1)(C). The court thus
concludes that, in the contexttbis statute, several—but ralt—definitions of the operative
word “legitimate” assume a biological connectlmtween a parent and a legitimate child. The
court is “impel[led] . . . toward” the cohssion that the “ordinary, contemporary, common
meaning” of “legitimate,” overall, ascribesd@logical relationship bpirth to this term.De Los
Santos v. INS25 F. Supp. at 66JAlso, the statute’s text places the word “legitimated” before
the words, “under the law of tledild’s residence or domicile, or under the law of the father’s
residence or domicile.’8 U.S.C. 8§ 1101(b)(1)(C). The plaimeaning of most definitions of the
word “legitimate” suggests that a biological corti@tis required, and thabe law of the child
or father’s domicile alone does not supply the definition.

But the court’s analysis does not end withtiag and structure of the statute. As the
Supreme Court ande Los Santokave held, “ascertainment ofetimeaning apparent on the face
of a statute should not end a court’s inquiri& Los Santq$25 F. Supp. at 661 (citingatt v.
Alaska 451 U.S. 259, 265—-66 (1981)). The court thieeeds to the second canon of statutory
construction our Circuit has identified: the statute’s legislative hist®eg Am. Fed’'n of Gov't
Emps, 836 F.3d at 1295.

De Los Santoand the parties here note that Casgrfirst incorporated language about

“legitimated” children imo the INA in 1952. Docs. 21 at 2, 27 at D& Los Santqh25 F.
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Supp. at 665. The congressional reports, hearamgcripts, and floadebate about the INA
include no analysis of § 1101(b)(1)(C3ee De Los Santds25 F. Supp. at 664—-65 (citing H.R.
Rep. No. 1365 (1952); S. Rep. No. 1137 (1952R. Rep. No. 2096 (1952) (Conf. Rep.);
Revision of Immigration, Naturalization, and tenality Laws: Joint Hearings on S. 716, H.R.
2379, and H.R. 2816 Before the Subcomms. of the Comms. on the Ju8RiaBong. (195))
But De Los Santoprovides historical regulationsid recommendations discussing whether
“illegitimate children should be deemed ‘chiddh’ for the purposes of the United States
immigration laws.” Id. at 664—65.

In 1946, six years before the INA’s enactmeghe State Department had discussed
“illegitimate children” and “legitimated child[reth]n the immigration context in this regulation:

lllegitimate children. A petition for nonquota status for an illegitimate child who

is an alien may be filed with the Departmehfustice when the petition is executed

by the mother, if she is a citizen of theitéd States, or by the father, if he has

subsequently married the mother of thegitimate child and thereby conferred on

the child the rights of legitimacy or héegitimated the child under the law of his

domicil, and if he is an American citizen.
Nonguota Immigrants, 11 Fed. Reg. 8,919 § 61.209 (Aug. 17, 182653Iso De Los Santos
525 F. Supp. at 664. In 1947, one year afteStlhage Department published its regulations, the
Senate’s Judiciary Committee “conduct[ed]investigation of and submit[ted]
recommendations concerning the immigration aationality laws of the United StatesDe Los
Santos$525 F. Supp. at 665.Many of the report’'s recommendationsre carriedver into the
legislation that was ultimately enacted as the INA (citing 98 Cong. Rec. 5088-89 (1952)).
These recommendations included the language from the State Department’s discussion of
“lllegitimate children['s] . . petition[s] for nonquota status.’'1d. at 664(quotingll Fed. Reg.

8,919 § 61.209).They also incorporated language simitathe current text of § 1101(b)(1)(C),

namely: children could be “legitimated undeetlaw of either the glil’s or the father’s
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residence or domicile (and) if the legitimatiokda place before the child reaches the age of 16
and while in the legal custody tife legitimating parent.”1d. (quoting S. Rep. No. 1515, at 468
(1950)).

Though the legislative history tiie word “legitimated” is limited, what is available
supports the conclusion that a biological link begw the parents and “legitimated” children is a
requisite. The presumption that a child firststioe “illegitimate” to become “legitimated”
appears to have begun with the language uséleb$tate Departmentgelation’s languagell
Fed. Reg. at 8,919 § 61.2Gfe also De Los Sanid25 F. Supp. at 664The plain reading of
that regulation provides that the biological fatlf an “illegitimate” child could initiate a
petition for nonquota status if hegitimated the child under the law of his domicil,” provided
he met other requirementkd. The Judiciary Committee does ragtpear to have changed the
regulation’s language when the Committee nexfieed the regulation again in its 1947
recommendations. Finally, since the INA'saetment in 1952, Congress has not changed the
language of § 1101(b)(1)(C) substially. The court thus deteines that the “legitimation”
language in § 1101(b)(1)(C) isated in a biological connectidretween a parent and his child
for the purposes of visa petitions.

Next, the court considersdlpurpose of the statut&ee Am. Fed’'n of Gov't Emp836
F.3d at 1295De Los Santq$25 F. Supp. at 669 (citir@hapman v. Hous. Welfare Rights Qrg.
441 U.S. 600, 608 (1979)). As our CircuislfEamphasized, courts “must guard against
interpretations that might defel#ihe] statute’s purpose[.]JHarbert v. Healthcare Servs. Grp.,
Inc., 391 F.3d 1140, 1149 (10th Cir. 2004) (quotihyted States v. Soto-Ornel&l2 F.3d

1167, 1172 (10th Cir. 2002)).
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Congress recognized “the desitdy of maintaining or fostring the unity of immigrant
families” when it created “preferential immigration classifications” such as those favoring
children. De Los Santq$25 F. Supp. at 669 (citing S. Rep. No. 1515 (1950)). Plaintiff also
argues that the court should consider this sqaj@ngressional decree of family unity.” Doc.
21 at 17. “[l]nterpreting ‘legitimatédn accord with its plain maning” to include a biological
connection “inevitably prevents unification of some immigrant familié3e’ Los Santq$25 F.
Supp. at 669. Plaintiff notes ththere is a “narrow classificatiasf children who are legitimated
by adoption, but who fall outside séction 1101(b)(1)(E) due to agedoc. 28 at 7. If the court
interprets 8 1101(b)(1)(Gd require a biological relationshii,recognizes that the statute will
not cover this “narrow classification of childrenThe court acknowledgéisat the statute thus
will not achieve at least one congressiay@al—family unity for these children.

But the statute’s failure to sdiysa legislative goal for a ptcular group does not end the
court’s inquiry. The court’s capacity review the agency’s interpretation of a statute is limited.
De Los Santq$90 F.2d 56, 60 (2d Cir. 1982) (citiknemployment Comp. Comm’n v. Aragon
329 U.S. 143, 153 (1946)). “It is not the provimméehe courts to insist that [the agency’s]
interpretations of [the INA] mult in the perfect immigration same, or even that they be the
best interpretations possibleld.; see also Rochester Tel. Corp. v. United St&3@38 U.S. 125,
146 (1939) (“The judicial function isxhausted when there is foutedbe a rational basis for the
conclusions approved by the administrative bodynternal quotations omitted)). Here, the
agency’s interpretation requiring a biologicdbt®nship between plaiiff and his daughter
aligns with the INA’s plain language and its &gtive history. Even though this interpretation
will exclude the category of children that plaintifeidtifies, it is not irrational or contrary to the

construction or history of theadute. It's just the oppositélhe plain meaning and statutory
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history support the agensyinterpretation thag§ 1101(b)(1)(C) requireslzological relationship
between a visa petitioner and his “legitimated” @hilThe court thus concludes that the agency’s
interpretation does not “defefihe] statute’s purpose[.JHarbert, 391 F.3d at 1149.

Finally, the court consider8 1101(b)(1)(C)’s relatiohg to other statutesSee Am.
Fed'n of Gov't Emps.836 F.3d at 1299orthcross v. Bd. of Educ. of Memphis City S4h2
U.S. 427, 428 (1973) (noting that ‘jig similarity of language injto statutes] is, of course, a
strong indication that the twoadtites should be interpretpdri passti). De Los Santos
evaluated the Nationality Act of 1948nd its analysis illuminates hguast statutes with similar
language have treated “illegitimate” and “legiéite” children. The Nationality Act included
“[t]he first provisions in the United States natibtyalaws that dealt withllegitimate children.”
525 F. Supp. at 665 (noting thhe INA consolidated federal immigration and nationality law).
The Nationality Act allowed “illegitimate child[ren] of United States citizens [to] be eligible for
United States citizenship if thjose] child[ren]dhaeen ‘legitimated’ under the law of his or her
domicile and if the ‘legitimaon’ occurred when the child was in the legal custody of the
legitimating parent.”ld. at 667. AdDe Los Santorsotes, congressional reports about the
Nationality Act do not discuss Congress’s intiemtthe terms “illegitinate” and “legitimate.”
But De Los Santodoes observe that “testimonyring the hearings ondhproposed [Nationality
Act] demonstrates that Congrseunderstood a ‘legitimated’ child be a child who the law
treated ‘just as if it had been born legitimatelyld. (quotingTo Revise and Codify the
Nationality Laws of the United &es into a Comprehensive Natality Code: Hearings on H.R.
6127 Before the H. Comm. on Immigration and Naturalizafi@h Cong. 431 (1940)).

The court reads the Nationality Act—"the boafyjlaw most closely related to United

States immigration law” and éffirst immigration law discussg “legitimation”—to endorse an
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interpretation that requires a biological connettietween a legitimatingarent and his child.

Id. at 667. Also, the Nationality Act of 1940 ane tiNA share the language about “legitimated”
and “illegitimate” children.See idat 666. And the Nationality Act defined a “legitimated”
child as one who would be treated as thoughhsitebeen born legitimately. Like the language
from the State Department’s 1946 regulations,Nlationality Act presumes that the child in
guestion was born “illegitimately,” and thus mbst“legitimated” later under the statute. The
Nationality Act’s language aligns with the lelitive history and plain meaning of the word
“legitimated,” as it currently appears in 8 1101)JC). The court thusoncludes that the text
and legislative history of the Nationality Aaf 1940 also support the inference that

§ 1101(b)(1)(C) requiresl@ological connection.

Having considered the plain meaning of tNé\| its legislative history and purpose, and
the related Nationality Act of 194dhd its use of the term “legitaed,” the court concludes that
§ 1101(b)(1)(C) is, on balance, not ambiguous. Congress has spoken about the definition
intended for the term “legitimated.” And the oais of statutory interpretation persuade the
court that Congress intended foe term “legitimated,” in the context of 8 1101(b)(1)(C), to
require a biological connection beten the parent and child. Tobeurt also concludes that the
agency interpreted § 1101(b)(1)(C) in accordance with this plain meaning of the shas@te.
Kobach 772 F.3d at 1197 (requiring the courtascertain whether the agency examined the
relevant data and articulatadational connectiobetween the facts found and the decision
made”) Hall v. U.S. Dep’t of Labor, Admin. Review Bdi76 F.3d 847, 854 (10th Cir. 2007)
(requiring agencies to supporethconclusions with “substéial evidence,” which isrhore than
a scintilla but less than a preponderance of the evidentksle, USCISQletermined that

because plaintiff lacked any biological reteiship with Hyebin and the term “legitimated”
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requires such a connection, Hyebin could notdtegorized as a “childinder 8 1101(b)(1)(C).
The agency also properly determined thatrpifiihad adopted Hyebin when she was over the
age of 16 and thus no longer could begiféeed as a “child'under § 1101(b)(1)(E).

The court holds that the agency’s determorafibout plaintiff's case was not arbitrary or
capricious. The agency providedfgtient rationale for its desion based on the arguments that
plaintiff presented.See Lockheed Martin Corp. v. AadnRReview Bd., U.S. Dep’t of Lahatl7
F.3d 1121, 1129 (10th Cir. 2013) (determining that courts must giverétefe to [agency]
construction of the [statute] if reasonabéeid “supported by substantial evidence,” meaning
“such relevant evidence a reagable person would deem gdate to support the ultimate
conclusion” (internal quotatiorend citations omitted)). TH&SCIS and BIA deisions applying
8 U.S.C. 88§ 1101(b)(1)(C) and 1101(b)(1)(E) are affirmed.

B. Congtitutional Arguments

Plaintiff also makes two constitutional argeints about the agency’s interpretation of
§ 1101(b)(1)(C). First, relying on his AsgidtReproductive Techragy (“ART”) argument,
plaintiff asserts that the aggnviolated his equal proteoti rights under the Fifth Amendment.
Plaintiff contends that the agency’s currpaticy recognizes non-getie gestational mothers
who formalize relationships with their childrafter birth, but not nogenetic fathers like
plaintiff, who formalized his reteonship with Hyebin after her birt Plaintiff characterizes this
difference as unconstitutional disparate treatm&eieDoc. 21 at 21-22. Second, plaintiff

argues that the agency’s ingeetation of § 1101(b)(1)(C) violates the Tenth Amendfent

5 In his Opening Brief, plaintiff also notes that equal protection rights are appliedet@stion through the
Fourteenth AmendmenSee Weinberger v. Wiesenfed@0 U.S. 636, 638 n.2 (197Fut the court summarizes
plaintiff's equal protection arguments here under the Fifth Amendment because the plaintifeisgthalé federal
agency'’s actions.

6  The Tenth Amendment provides: “The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserveth&States respectively, or to the people.”
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because it abridges the states’ traditional fioncas the governmental authority who defines
legitimation. Requiring a biolagal connection between plaifi and Hyebin, he contends,
“places the State in the positionladving to treat its own citizerunequally and giving different
value to birth records of foreign children verdli§. citizen children [Wwo are] adopted in the
State of Kansas.” Doc. 21 at 23. The ageny&rpretation, plaintiff sserts, is “coercive” and
“threatens [state] sovereigntyld. Plaintiff also asserts that @8S’s interpretation is contrary
to other “[iijmmigration laws [thathave long recognized the validib§ State court orders.” Doc.
28 at 14.

Defendants respond, arguing that the cdurtgd disregard plaintiff's Tenth Amendment
argument because the agency did not use Kansassla basis for its determination. Defendants
alternatively argue that, if the court consglplaintiff's Tenth Amendment argument, “the
Supremacy Clause [of Article VI of the Constitut] controls the interaction between state laws
regarding family law and immigration law.” Do27 at 25. Defendantssal contend that their
interpretation of 8 1101(b)(1)(C) does not disturb state-issued adoption decrees—the agency
merely evaluates those decreegight of federal immigration stutes to determine whether a
child is “legitimated.” Doc. 27 at 26. Defdants argue that “Cong®could not establish a
uniform rule of naturalization if a seatourt could modify Congress’s mandates on
qualifications for naturatiation.” Doc. 27 at 27.

Defendants also assert tipdaintiff did notraise his Equal Protection argument—the
argument based on ART—before the agency, laus the court should not consider it in this
limited review. Doc. 27 at 21. Specifically, defiants distinguish betweelaintiff's claims
about the constitutionality of the agency’s intetption (which the agency has jurisdiction to

decide) and constitutional dlenges to the statute itself (which, it says, the agency lacks
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jurisdiction to hear). Doc. 24t 28. Alternatively, defendantdd not concede” (Doc. 27 at 25)
that Kansas law defines adoptias a form of legitimation. Theglso argue that non-genetic
gestational mothers carry and ghieth to their children, which fferentiates these mothers from
non-genetic adoptive parents like plaintiboc. 27 at 29-30. The two groups, defendants
contend, are not similarly situated for purposesdfal protection analysis. And even if the
court decides that the group® aimilarly situated, defendanérgue, differentiating between
them should be subject merely to rational besisew. Doc. 27 at 30. Defendants profess that
they easily can articulate sufficient immigratiorsbd grounds to justifgtifferent treatment for
non-genetic gestational motkeand non-genetic adoptive fathers. Doc. 27 at 30-32.

In the sections below, the court first evaluates whether it can consider plaintiff's
arguments about ART and state law definitionkegitimation. Deciding that it cannot consider
those arguments, the court then considers whether it nonetheless can consider plaintiff's
constitutional arguments now.

1. Plaintiff's Arguments Based on ART and Kansas Law

An agency “must have [had] the opporturiiiyrule on a challengis arguments before
the challenger may bring those arguments to co@atcia-Carbajal v. Holder625 F.3d 1233,
1237 (10th Cir. 2010):*A reviewing court usurps the agerisyunction when it sets aside the
administrative determination upanground not theretofore presahtend deprives the [agency]
of an opportunity to consider the matter, makeutsg, and state the reasons for its action.”
Id. (quotingUnemployment Comp. Comm’n of Alaska v. Arag@@9 U.S. 143, 155 (1946)).
Our Circuit and the Supreme Court havdioat the policy rationales for this ruléto avoid
premature interference with agency processegytthe agency the opportunity to correct its

own errors, and to afford the parties the benefitshatever expertise the agency may possess.”
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Id. (noting that the Circuit has “refuse[d] to consider arguments—sometimes very good
arguments—that were not presented to the ageefyre being presented to [the court]”).

Also, plaintiffs must have raised their ated during the administrative proceedings “in
sufficient detail to allow the agenty rectify the alleged violation.Forest Guardians v. U.S.
Forest Sery.641 F.3d 423, 430 (10th Cir:JT]he claims raised at the administrative appeal and
in the federal complaint must be so similar tihat district court can ascertain that the agency
was on notice of, and had an opportunity to consatérdecide, the same claims now raised in
federal court.” (citingKleissler v. U.S. Forest Sey\i83 F.3d 196, 202 (3d Cir. 1999))).
Plaintiffs are required to “structure their particijoa so that it alerts thagency to the parties’
position and contentions, in order to allove tigency to give the issue meaningful
consideration.”” Id. (quotingForest Guardians v. U.S. Forest Sed95 F.3d 1162, 1170 (10th
Cir. 2007). Because the court must consider the agsraction based on the “whole record,”
the court begins by closely revigw the arguments plaintiff made his filings with USCIS and
the BIA. Seeb U.S.C.8 706;Chenery Corp.318 U.S. at 87.

The court turns first to plaintiff's ART argumisn The administrative record shows that
plaintiff referenced ART in a footnote in hisiBirin Support of Appeal from Denial of 1-130
Petition for Alien Relative by United States €é&nship and Immigration Services. Doc. 16 at
32. In that footnote, plaintiff argued:

A biological requirement, as the sole [] controlling factor has been minimized in

context of legitimated children to sondegree as of October 28, 2014. USCIS

issued policy guidance in the USCP®licy Manual and Adjudicator’s Field

Manual outlining that a non-genetic gestaal mother (person who carried and

gave birth to the child) who is also thkild’s legal mother may be recognized in

the same way as genetic legalthers are treated under the INA.

Id. But the record does not reflect that pldfmhade any additional argument about ART in the

briefing he submitted to the agencgeeDoc. 16 at 26—35, 122-26 (The court considered the
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arguments plaintiff made to USCIS in his Merandum of Law in Support of 1-130 Petition for
Legitimated Child Under INA 101(b)(1)(C) andttze BIA in his Brief in Support of Appeal
from Denial of 1-130 Petition for Alien Relativey United States Citizeship and Immigration
Services. These portions of the agency resbov the limited nature gflaintiff's arguments
before the agency.). The lone footnote mipiff’'s Brief argued simly that the USCIS had
placed less weight on the biologl connection between parentslachildren when it recognized
non-genetic gestational mothers untker INA. The footnote isauiched in plaintiff's arguments
about a case the Tenth Circuit had deciddifer v. Wright41 F.2d 464 (10th Cir. 1930), and
Pfeifers discussion of adoption and legitimation undansas law. The principal text of
plaintiff's argumenhever mentions ART.

But in his Opening Brief now, plaintiff advances more complex and nuanced
constitutional arguments. Namely, he assbds (1) because ttagency recognized non-
genetic relationships in the ART contexiwis required to recognizgaintiff’'s non-genetic
relationship with his daughter for legitimationrpases; (2) because non-genetic mothers, in the
context of ART, were required formalize their legal relationshipith their children after those
children were born, the coutt@uld draw a comparison to pdif’'s formalization of the
adoption of his daughter; and (3) past BlAetminations requiring a biological connection
between parents and “legitimated” children are impatible with the agency’s policy statement
about ART. But as the administrative recordwss, plaintiff merely described the agency’s
October 28, 2014, policy on ART as a trend towandhimiz[ing]” the biological prerequisite
“in [the] context of legitimated children to some degree.” Doc. 16 at 31.

Plaintiff did not present his cxent arguments to the agency, and thus the agency did not

have adequate ability to cadsr or review them. Merely mentioning the agency’s ART
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policy—which is all plaintiff did during the admistrative proceedings—failed to present the
detailed arguments thatgntiff raises here in his OpeningiBf. He did give the agency notice
of his argument that the biologicaquirement had been “minimized” in the ART context. But
his cursory references deprived the agency ti€adhat: (1) plaintiff would ask the agency to
treat plaintiff's relationship #h his daughter in the samesfdaon as non-genetic mothers’
relationships with their childre (2) plaintiff contended thdtis adoption formalization was
comparable to non-genetic mothers’ formalizatibtheir relationships wh their children; or

(3) plaintiff would assert thahe BIA’s own decisions are incompatible with the agency’s ART
policy statement.

Plaintiff invokesDarby v. Cisneroscontending that it mearhe was not required to
appeal the Director’s decision to tBeA and exhaust that appellate remedut the court’s
inquiry, as described iBarcia-Carbajal must ask not only whether plaintiff exhausted his
remedies; instead, it also must asletiter he exhausted specific argumer@se Garcia-
Carbajal, 625 F.3d at 1237. Plaintiff did not raise ftaaticular ART arguments listed above in
his memoranda to the agency. So, no matter gersuasive the court might find plaintiff's
detailed ART arguments now, theurt cannot consider thensee id(noting that our Circuit
has not considered the meritsamfjuments not presented to aergy before presenting them for
judicial review).

The court also concludes that it cannaictethe question whether Kansas law includes
adoption as a method of legitimation or whetieragency’s interpretation of § 1101(b)(1)(C)
thus abridges Kansas law. The Supreme Cmas limited the court’s review. “The grounds
upon which an administrative order must be pailgre those upon which the record discloses

that its action was basedSEC v. Chenery Corp318 U.S. 80, 87 (1943). The court also must
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assess whethette grounds upon which therathistrative agency actddre] clearly disclosed
and adequately sustainedd. at 94. Hereneither Director Mark Hazuda, who initially denied
plaintiff's I-130 visa petition, nothe BIA, on appeal, discuss&hether Kansas law defines
adoption as legitimation. Doc. 16219-11,67-69. On June 10, 2016, the Director denied
plaintiff's 1-130 petition because: (1) Hyebin wasre than 16 years old when she was adopted,;
(2) USCIS had sent plaintiff a Moe of Intent to Deny, askinfgr evidence that satisfied the
requirements for § 1101(b)(1)(E)’'s adoption prawis and (3) Hyebin did not qualify as a
“legitimated” child under § 1101(b)(1)(C) because i is not her “natural father.” Doc. 16
at 109-10. On June 5, 2017, the BIA denied plaistiffsa petition because: (1) Hyebin “had
already reached the age of 16 at the tifnadoption”; and (2) the BIA’s decision Matter of
Bueng 21 I. & N. Dec. 1029 (BIA 1997), which requir¢hat the plaintifbe the biological
parent of the child in questi, controlled the agency’s decisi The BIA considered but
declined to discuss amicus curiae’s argumeintsiaKansas law in the rationale for its decision
becausdBuenchad superseded those arguments. BiAealso ruled thatt did not have
jurisdiction to address plaintiff's constitutional arguments because it “does not have jurisdiction
to rule on the constitutionality oféhaw it administers.” Doc. 16 at 67—69.

The Director and the BIA clearly and adetpha stated the grounds for their decisions
denying plaintiff's visa petition. Neither th&irector nor the BIA bsed their decisions on
plaintiff or the amicus curiae’s argumentattiKansas law defines adoption as a form of
legitimation. The court thus determines tih@annot question whether Kansas law classifies

adoption as a method of legitimation.
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2. Jurisdiction over PlaintiffsSConstitutional Arguments

Finally, plaintiff's assertion of constitutionatguments in this appeal does not permit the
court to use those argumeatsa jurisdictional footholdThe Circuit has distinguished “between
constitutional applicability of legislation to particufacts and constitutionality of the
legislation.” McGrath v. Weinbergeb41 F.2d 249, 251-52 (10th Cir. 1976) (internal
guotations omitted) (“The clear language of thie requiring exhaustion of administrative
remedies before seeking judicial revidaes not, however, render the rule simple in
application.”). McGrathexplained, “We commit to administrative agencies the power to
determine constitutional applicability, but we do not commit to administrative agencies the
power to determine the constitunality of legislation.” Id. (internal quotations omitted). The
Circuit has recognized that thexee “further exception[s] tthe [administrative exhaustion]
rule” in “cases involving the presence of ciitasional questions, coupled with a showing of
inadequacy of the prescribadministrative relief againstehbackground of threatened or
impending irreparable injury flowing from tlikelay incident to pursuit of the available
administrative processesld.

Here, plaintiff raises constitutional challessgto the agency’s interpretation of
§ 1101(b)(1)(C). He challenges the differencdsvben the agency’s treatment of ART and its
determination in his case. He also contdstsagency'’s interptation of § 1101(b)(1)(C)
because it allegedly usurped Kansas family d@terminations. But these constitutional
challenges to the agency’s interpretation ofstag¢ute—rather than tbe statute itself—are
“commit[ted] to administrative agenciesSee McGrath541 F.2d at 251. Plaintiff's arguments

here require an analysis of tteonstitutional applicability of leglation to particular facts,” but
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not an assessment of the “constitutionality eflggislation” or partiglar provisions of the
statute. See id.

Also, plaintiff's case does not fall under thecegtion that the Circuit has recognized. To
be sure, plaintiff's claims here try to preseanstitutional issues. But none of them is “coupled
with” any showing that the administrativdied¢ he sought has produced “threatened or
impending irreparable injury” because of delay.hisReply Brief, plainff notes that he was
not required to appeal thgrector’s denial of hiwisa petition to the BIA. Yet, plaintiff chose to
appeal. Because plaintiff's appeal was ardigonary one, the court cannot conclude that
plaintiff faced irreparable injury becausetbé time it took for him to pursue administrative
remedies.

The court thus determines that the agendyjhesdiction to reviewthose claims that
plaintiff raised before it. The BIA consideredyaments based on Kansas law, but it declined to
discuss these arguments as grounds for its detationnbecause of “controlling precedent” that
required a biological connection between a paaent“legitimated” child. Nor can the court
decide plaintiff's arguments based on ART orestatv control of the definition of legitimation.
Those arguments involve challengeshe agency’s application tdie INA to plaintiff's case,
and such arguments are “commit[ted]” to the agemdgGrath, 541 F.2d at 251.

IV.  Conclusion

For the reasons explained, the court af§itme decisions by USCIS and the BIA in
plaintiff's case and deniesaghtiff's request to reversedhagency’s decision. The court
concludes that the provision gquestion, 8 U.S.C. 8 1101(b)(1)(C), is not ambiguous. The
statute’s plain meaning requires a biological connection between a visa petitioner and his

beneficiary for purposes of § 1101(b)(1)(Akhe court also concludes that the agency
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interpreted the statute in accordarwith its plain meaning. Fingllthe court determines that it
cannot consider the plaintiff's constitutionabdlenges to the agency’s interpretation of
§ 1101(b)(2)(C).

IT ISTHEREFORE ORDERED THAT defendant’s request in his Opening Brief
(Doc. 21) to overturn the United States Citigieip and Immigration Services’ and Board of
Immigration Appeals’ determinations in his case is denied.

IT 1SSO ORDERED.

Dated this 28th day of September, 2018, at Kansas City, Kansas.

g/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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