Muathe et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ERIC MUATHE, etal.,
Plaintiffs,
V. Case No. 17-2373
STUART HITE, etal.,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court upon defetsdatuart Hite, Dan Peak, and Crawford Cou
Sheriff's Department’'s Amended Motion to Dismigs Failure to State a Claim (Doc. 18). Pro
plaintiffs Eric Muathe, Julie $ver, and Kasey King filed their ogplaint on June 30, 2017 (Doc. 1

The complaint cites 42 U.S.C. 88 1981, 1983, and 198btlae First, Fourth, Fifth and Fourteen

personal and official capacities. Defendants seekstoids plaintiffs’ twelve claims for failure to sta
a claim upon which relief can be granted, among other reasons.

As a preliminary matter, plaintiffs’ response witas the local rules prohibition on filing brig
with excessive pages by about five pages. KBn. Rule 7.1(e) (prohibitig arguments authoritie
sections from exceeding 30 pages without leaveooft). Although pro se litigants’ pleadings g
liberally construed, they are required torgaly with federal and local rules.

l. Background

The following facts taken from plaintiffs’ complaiate taken as true. Paiffs were part of a
group called “Summary Judgment Group” in Felbyu2015. The group’s intended purpose wag

promote and protect various constituial rights. Plaintiffs produced flyethat showed pictures of loc

Amendment rights as well as various state statud®e individual defendantare sued in both their
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judges and their spouses and local &nforcement, including defenda8tuart Hite, asocial events

Plaintiffs created these flyers because theyebkelithat these social encounters between judgeg and

arresting officers create a ctiof of interest. The Summaryudgment Group has a websi

le,

Conflictgate.com, that features defendant Hite and his social interactions with local judges and attorney:

The group believes that the websteoses “corruption among public offMs and . . . blatant conflicts

of interests between area Judges, attorneys, lsssia, politicians and law enforcement.” (Doc. 1, at

5.)

Plaintiffs started a petition toonvene a grand jury to r@wve judges in Crawford County

Kansas, specifically Judges Andrew J. Wachter, Bofleming, and Kurtis I. Loy. Plaintiffs received

121 signatures on their petition but 315 were requif@d.June 2, 2015, a local judge not named in
case dismissed plaintiffs’ pgon and ordered it sealed.

Plaintiffs state that they belie that in September or @tter of 2015, defendant Hite, loc
attorneys, the threedglges plaintiffs were attemptj to remove from office,ral others met to try to sto
plaintiffs from getting signatures for their petitiohhis meeting would have oarred after their petition]

was dismissed.

this

al
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Also after the petition was dismissed, aroundoDet 29, 2015, plaintiffs believe that defendants

Dan Peak and Hite began an invgstion into the validity of the ghatures on plaintiffs’ dismissed

petition. Plaintiffs believe that defendant Hite istigated the situation because he is friends \

various judges, goes to church with them, or attendml events with themt Crestwood Country Cluh.

Plaintiffs claim that defendants Peak, Hitedam Kansas Bureau of Investigations Offig
guestioned various individuals @it whether their signatures wewalid and whether they kne
plaintiffs. Plaintiffs believe th investigation was undertakenitdimidate the general population,

keep them from supporting plaintiffs’ efforts.
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Il. Legal Standards

a. Pro Se Litigants

Where a plaintiff proceeds pro se, the court comrestihis or her filings liberally and holds thgm

to less stringent standards thaeadings filed by lawyersBarnett v. Corr. Corp of Am441 F. App’X

600, 601 (10th Cir. 2011). Pro saipitiffs are nevertHess required to follow the Federal and Lo

Rules of practice and the court does not assuemth of advocating for pro se plaintifignited States
v. Porath 553 F. App’x 802, 803 (10th Cir. 2014).

b. Motions to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6)

The court will grant a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6

when the factual allegations fail to “state aiwl to relief that is plausible on its faceBell Atl. Corp.

cal

only

v. Twombly550 U.S. 544, 570 (2007). Although the factulelgations need not be detailed, the claims

must set forth entitlement to relief “through morartdabels, conclusions aadormulaic recitation of
the elements of a cause of actiotti’ re Motor Fuel Temperature Sales Practices Ljtg4 F. Supp
2d 1214, 1216 (D. Kan. 2008).

The allegations must contain facts sufficient toestatlaim that is plausi) rather than merel
conceivable.ld. “All well-pleaded facts, as distinguished conclusory allegations, must be tak
as true.” Swanson v. Bixler750 F.2d 810, 813 (10th Cir. 1984ge also Ashcroft v. Ighah56 U.S.
662, 681 (2009). The court construes any reasonablemuies from these facts in plaintiff's favaral
v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).

1. Discussion

a. Crawford County Sheriff's Department Lacks Capacity To Be Sued

Defendant Crawford County argue that it shdugddismissed from this action because it la

en

cks

the capacity to be sued. Federal Rule of Civdcdedure 17(b) says that entities such as Crawford




County’s capacity tbe sued is determined by law of the statergtihe court is held, in this case Kan
law. Kansas law says that “suborate government agencies do not hténeecapacity to sue or be su

in the absence of statuteWhayne v. State of Kar@80 F. Supp. 387, 391 (D. Kan. 1997). Kansas

does not recognize sheriff's departmesgsentities capable of being suegiee Creamer v. Ellis Cnty.

Sheriff Dep’t No. 08-4126-JAR, 2009 WL 1870872 *at *5 (D. Kan. June 29, 2009)gparks v. Reng
Cnty. Sheriff's Dep;t No. 04-3034-JWL, 2004 WL 1664007, &, *3 (D. Kan. July 26. 2004)
Defendant Crawford County Shiis Department is dismisseddom this suit.
b. Conspiracy under 42 U.S.C. § 1985
42 U.S.C. 8§ 1985 prohibits conspiresito interfere with civil riglst  Plaintiffs’ complaint doe

not explain which subsection of 85 applies to this case. Undeount I, the complaint generall

references the facts outlined aboviatiag to plaintiffs’ petition to remee local judges from office. In

their response, plaintiffs suggest that the seelf kdiged on § 1985(2) and (3). But both sections reg
plaintiff to allege “thedefendants acted with [] radj or protected-class-bakavidious discriminatory
animus.” Payn v. Kelley702 F. App’x 730, 732 (10th Cir. 2017) (citidgnes v. Norton809 F.3d 564
578 (10th Cir. 2015)).

Section 1985(2) “proscribes conspiracies imterfere with federal proceedings.’Bray V.
Alexandria Women’s Health Clini&06 U.S. 263, 340 (1993). Plaintiffge the sections of 1985 th
deal with preventing an officer from performingtidés and obstructing jusBcby intimidating a party

witness, or juror. Even if plaintiffs had showm ttequisite animus, they have not shown that defend

conspired to act in a manneropibited by § 1985. Plaintiffs’ owmllegations suggest that any

investigation into the validity gbetition signatures began after theetition was dismissed for failin

to obtain sufficient signatures. Ri&ffs’ only suggestion tht a conspiracy exigids a vague refereng
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to their belief that defendants had a meeting, agféén the petition was dismissed. This is insuffici
to state a claim under § 1985.

To state a claim under 8 1985(Jaintiffs must sufficiently“allege that Defendant[s] (1
conspired, (2) to deprive [plaintiffs] of equal protection or equal privileges and immunities ung
law, (3) acted in furtherance of this objective, andrfured [plaintiffs] or deprived [them] of any righ
or privilege as a result.Wolfson v. Brunp265 F. App’'x 697, 698 (10th Cir. 2008). Both § 1985(2)
(3) require “[t]he intenbehind the conspiracy must be based@ame invidious discriminatory animu
such as racial or otherwise class-based animlgk.{citing Griffin v. Breckenridge403 U.S. 88, 103
(1971)); ®e also JonesB09 F.3d at 578 (quotingriffin, 403 U.S.at 102)). The Supreme Court
limited the interpretation of “clas$d be “something more than a graefindividuals who share a desir
to engage in conduct that tBel 985(3) defendant disfavorkl.

Nothing in plaintiffs’ complaint suggests theyarart of a class that would qualify for § 1985
protection. Plaintiffs do nauggest that defendants’ actions weivated by discrinmatory or racial
animus. The closest plaintiffs come in their comgl&rto state that thelare members of a privat
citizen class-based protected gro@poc. 1, at 13). But plaintiffs doot explain what protected groy
they claim to be a part of, orhy such group should be entitled to aiton. Plaintiffs do not claim tq
be part of a protected minority. Plaintiffs spendre time describing defendahsocial and religioug
characteristics than their own.né as discussed above, there is filigent evidence of a conspirag
among defendants. Count | fails to state a claim upon wélief can be granted and must be dismisg

c. Discrimination under 42 U.S. § 1981

“Section 1981 has a specific function: it protettie equal rights of all persons within t

jurisdiction of the United Stas to make and enforce catts without respect to raceCaddy v. J.P.

Morgan Chase Bank237 F. App'x 343, 34510th Cir. 2007) (quotingdbomino’s Pizza, Inc. v
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McDonald 5465 U.S. 470 (2006)). “Any chaibrought under § 198therefore, musnitially identify

an impaired ‘contractual relationshippider which the plaintiff has rightsld. “Section 1981 plaintiffs|

must identify injuries flowing frona racially motivated bref of their own contr@ual relationship, not

of someone else’sld.

Again, the complaint does not allege that deferglaations were raciallpnotivated. Plaintiffs’
claims necessarily fail for this reason. Althoughimtiffs’ response referencedaintiff Muathe’s race
and country of origin, these constry allegations are insufficientPlaintiffs’ allegations in thg
complaint must make a short and plain statementliegtihem to relief and they have not done
Their 8 1981 claim isherefore dismissed.

d. Civil Rights Violations under 42 U.S.C. § 1983

Under Count lll, plaintiffs claim that defendantiolated their First Amendment rights. T
complaint’s allegations are conclusory. But plaintiigmerally claim that they are “members of a privj
citizen class-based protected group, and plaintiffs were engageatéstpd speech ad activities ung
the First Amendment. . . .” (Doc. 1, at 20.)

Because there are no claims relatio@ds in this case, rathepatition, plaintiffs’ reference tg
ad activities may be an accidental reference orr@aita update their pleadings from their previo

related lawsuit filed in this district. That casealved claims by plaintiffs and several others aga

local judges, and a local radio statielating to the alleged removalghintiffs’ radio advertisementsg.

The ads were intended to raise puliierest in the very signatudeive at issue in this cas&ege.g,
King v. FlemingNo. 16-2108-JAR-GLR, 2017 WL 386836 .*at(D. Kan. Jan. 27, 201{prdering the
plaintiffs, including plaintifs King and Muathe, to pay costs antbatey’s fees to the defendants,

well as sanctions for counsel’s submission of aipiated document to the court without making
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reasonable inquiry into its authamity). Another court in this @trict required @intiffs King and
Muathe to each pay $4,000.00 in attorney’s fees to the defendants in that case based on their m
Plaintiffs’ complaint also claimihat defendants were acting undelor of state la “to interfere
with, and to cause Plaintiffs’ sealed Grand Jury casdo cause signers not to be involved in ano
other civil related duties, petitns, Court actions, or campaignsdmaring and intimidating people wH
signed the petition such as Connie Gibbs and Steve Kiss#hg. This vague allegation falls short
the required pleading starrdefor a § 1983 claim.
To state a § 1983 claim for First Amendment violad, plaintiffs mustisow: “(1) [they] were
engaged in a constitutionally protected activity; (2) defendants caused [them] to suffer an injury

would chill a person of ordinary firmness from tioning to engage in that activity; and (3) t

defendants’ action was substantially motivated assponse to [their] exercise of constitutional

protected conduct."Turner v. Falk 632 F. App’x 457, 460 (10th Cir. 2015) (quotiSbero v. City of
Grove 510 F. 3d 1196, 1203 (10th Cir. 2007)). To satiséythird element, plaintiffs must show th
“but for the retaliatory motive, the incidentswtich [they] refer” would not have occurreldl. (quoting
Peterson v. Shank&49 F.3d 1140, 1144 (10th Cir. 1998)).

The complaint fails to sufficiently allege anytbkese elements. The plaintiffs have not shag
that they were engaged in a constitutionally pret@dactivity at the time the investigation into t
validity of their signatures took plac The petition was dismissed befglaintiffs claim the officers
investigation began. Plaintiffs ctomue to file law suits challenginthe actions of local officials
Likewise, plaintiffs have not showthey were injured such that a pamsof ordinaryfirmness would be
chilled from continuing to engage in the activity.aiRtiffs have not claimed that they have attemp
another petition and again, they seem to be woimg their group’s activity byiling various federal

lawsuits. Plaintiffs make only a conclusory stageinthat defendants’ investigation into plaintiff
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petition was motivated by plaintiffs’ exercising thEirst Amendment Rights. Likewise, plaintiffs make

only a conclusory claim that defendants’ inveatiign was a direct and proximate cause of th
“interference” with plaintiffs’ petition.

First, these conclusory statements are insefficunder federal pleadingasdards. It is no
enough to simply restate the elements of a claBacond, plaintiffs’ claims have the same tempo
failing as many of their other claims. Defendamsgéstigation, which according plaintiffs’ complaint
began after their petition was digsed, cannot logically be the cause for its dismissal or any “intenti
interference.”

In any event, plaintiffs’ individual capacity clairase barred by qualified immunity. “An officia

sued under § 1983 is entitled to qualified immunity unkesshown that the official violated a statutgry

or constitutional right that was ‘clearly estabisl’ at the time of the challenged condud®fumhoff v.

Rickard 134 S. Ct. 2012, 2023 (2014) (quotisghcroft v. al-Kidd563 U.S. 731, 735 (2011)). A rigl

=4

is not “clearly established” under the law “unless the right's contours were snfijcdefinite that any
reasonable official in the defendant’s shoesild have understood that he was violating I? This

means that “existing precedent must have placedtdiutory or constitutional question confronted
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the official ‘beyond debate.”ld. Qualified immunity protects public employees from the burdens of

litigation as well as liability.A.M. v. Holmes830 F.3d 1123, 1135 (10th Cir. 2016).

When defendants assert the defense of qualifienunity, the burden is on plaintiffs to shqw

“(1) that the official violateda statutory or constitutional righnd (2) that the right was ‘clearly
established’ at the time tifie challenged conductld. If plaintiffs fail to proveeither part of this test,
defendants are entitleghalified immunity.

A plaintiff may show that a righs clearly establistteby citing either awn-point United States

Supreme Court or Tenth Circuit Cowf Appeals case, or by showingththe weight of authority from




other circuits supports his positiofd. But a case on point is not alygrequired. The Tenth Circu
has also adopted a slidiscale analysis for which the “mooéviously egregious thconduct in light

of prevailing constitutional principles, the less sfieity is required from prior case law to clear]

establish the violation.”ld. (quoting Casey v. City of Fed. HeightS09 F.3d 1278, 1284 (10th Ci.

2007).

Plaintiffs’ only response to defendants’ defense of qualified immuaritymore concluson
allegations. Plaintiffs do not cite a case that clesstablishes that the alleged violations complaine
in this case were clearly established at the tingy were undertaken. Neither do they argue
defendants’ conduct was so egregious consideringajbirey constitutional principles that a case
point should not be required. Therefore, plaintiffs’ individugbamaty claims against defendan
additionally fail because defendante antitled to qualified immunity.

e. State Law Claims

Plaintiffs bring the following state law claims:

V. Fraud

V. Usurpation of Power

VI. Tortious Interference wit@ontractual Relations

VII.  Defamation: Including Invash of Privacy, False Light

VIIl.  County Office Supervisory Liability foNegligence and Negligent Training
IX. Municipal Liability for Abuse of Process, Power, and Authority
X. Violation of Kansas Tort Claims Act f@amages Caused by Employee Act or Omisg
XI. Negligent Maintenance of Public Nuisance
Xll.  Oath of Office Breach of Contract

In a case where all federal claims are dismissed®fial, courts should “generally decline to
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exercise pendent jurisdiction . . . because [n]otadfnsomity and federalism demand that a state cpurt

try its own lawsuits, absent conifieg reasons to the contrary.Brooks v. GaenzJe614 F.3d 1213

1230 (10th Cir. 2010). Plaintiffs’ state law claimsrdu raise any issues that would implicate federal

law, and the court determines that notions of coamiy federalism dictate a dismissal without prejud

ce.




See Endris v. Sheridan Cnty. Police Depl5 F. App’x 34, 36 (10th Ci2011) (“[A]ny state-law claimg
. . . were inappropriate subjects the exercise of pendent federaligdiction where all federal claim
had been dismissed.”§ee also United Mine Workers of Am. v. GjbB83 U.S. 715, 726 (1966
(“Needless decisions of state lawoshd be avoided both as a matter of comity and to promote ju
between the parties . . . .’Koch v. City of Del City660 F.3d 1228, 1248 (10th Cir. 2011) (“When
federal claims have been dismissed, the court nmayuaually should, decline exercise jurisdictior
over any remaining state claims.”).

In this case, there are no cortlipg circumstances that justify igicourt retaining jurisdiction
The remaining claims involve purely state law issuasshould be resolved by a state court. The T¢
Circuit’'s expressed preference for declining suppleaigutisdiction outweighany interest in having
them resolved in federal court. The court theefiteclines to exercisegplemental jurisdiction ove
plaintiffs’ state law claims.

IT IS THEREFORE ORDERED that defendants’ Motion to Dismiss for Failure to Stat

Claim (Doc. 18) is granted. The clerk of the coudirected to enter judgmein favor of defendant$

and against plaintiffs.
This case is closed.
Dated May 29, 2018, at Kansas City, Kansas.
¢ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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