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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVE TRONSGARD & MEDBOR
CHAVEZ, individually a nd on behalf of
all others similarly situated,

Plaintiffs,
V.
CaseNo. 17-2393-DDC-JPO
FBL FINANCIAL GROUP, INC., et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiffs Steve Tronsgard and Medbor Chavez are former insurance agents for
defendants—a group of entities that plaintiffs cdle‘Farm Bureau family of companies.” Doc.
41 at 12. The four defendants named in plaint@smplaint are: (1}BL Financial Group, Inc.
(“FBL Financial”); (2) Farm Bureau Property @asualty Insurance Co. (“FBP&C"); (3) Farm
Bureau Life Insurance (“FB Life”); and (4) Wesh Agricultural Insurance Company (“WAIC").
Plaintiffs allege that defendants improperly classified them ddingig employment as
independent contractors insteaceaiployees. And plaintiffs, blotindividually and on behalf of
all others similarly situated, bring this lawsagserting claims arising from defendants’ alleged
misclassification.

Defendants have responded to the lawsyifiling a Motion to Dismiss under Federal
Rule of Civil Procedure 12J(6), asserting that plaifits’ First Amended Class Action
Complaint fails to state a claim for relief. D@A4. Plaintiffs filed arOpposition to that motion.
Doc. 41. And defendants submitted a Reply.c.[3@. After the briefing closed, the court

granted plaintiffs’ motion to file a surreply and also permitted defendant to file a sur-surreply.
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Doc. 59. On January 23, 2018, plaintiffs fikbeir Surreply. Doc. 60. And on January 31,
2018, defendants filed their Sur-surreply. Doc. 62e iatter, to say the least, is fully briefed,
and the court is prepared to rule. After considering the argumentsthiodtas presented in
the parties’ papersthe court grants defendants’ Motion tesBiiss in part and denies it in part.
The court explains why below.

l. Factual Background

The following facts are taken from plaintiffsirst Amended Class Action Complaint
(“Complaint”). Doc. 23. The court accepts thetéaasserted in the Complaint as true and views
them in the light most favorable to plaintiffBurnett v. Mortg. Elec. Registration Sys., |ri#)6
F.3d 1231, 1235 (10th Cir. 2013) (citiggnith v. United State561 F.3d 1090, 1098 (10th Cir.
2009)).

From 2003 to 2014, plaintiff Steve Tronsgardrkem as a Farm Bureau insurance agent
in Kansas. From 2014 to 2016, plaintiff Medbor Chavez worked as a Farm Bureau insurance
agent in Kansas. Both plaintiffs signed an Ageéantract that classdd them as independent
contractors, not employees. But, in reality, defEnts retained the right to control the manner,
method, and means of virtuallyesy facet of their insurance agents’ work. Defendants did so
by imposing various regulations, policies, and pdoces that governed ais insurance agents.
Thus, plaintiffs contend, defendamhisclassified plaintiffs and leer similarly situated insurance
agents as independent contoaist And through this practiag misclassification, plaintiffs
allege, defendants shirked theig obligations to provide hehltretirement, and other benefits

to its insurance agents while reaping the eogndenefits of its captive workforce.

! Earlier, the court denied plaintiffs’ Unopposed Motion for Oral Argument, but without prejudice.
Doc. 59. The court noted that it may request oral aggisometime in the future and at its discretion if

it determined that it would assist the court’s consideration of the isklieAfter considering the parties’
written submissions, the court finds that they explagnghrties’ positions quite effectively. The court
thus concludes that oral argument would not assist its work.
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Plaintiffs’ Complaint asserts that defendamtSclassification gives se to six causes of
action: (1) Racketeénfluenced and Corrupt Organizati Act (“RICO”) violations under 18
U.S.C. 88 1341, 1343, 1962(c); (2) Employee Retert Income Security Act (“ERISA”)
violations under 29 U.S.C. § 1132(a)(1)(B3) Kansas Wage Payment Act (“KWPA”)
violations under Kan. Stat. Ann. 88 44-Hi3seq. (4) quantum meruit/rescission; (5) unjust
enrichment; and (6) declaratorylie. Defendants assert thadne of these claims states a
plausible cause of action. Defendants thughsicourt to dismiss plaintiffs’ Complaint under
Rule 12(b)(6). The court considers defants’ request below.

Il. Legal Standard

Fed. R. Civ. P. 8(a)(2) provides that armgmaint must contain “a short and plain

statement of the claim showing that the pleaslentitled to relief.” Although this Rule “does

not require ‘detailed faatl allegations,” it demands more thga] pleading that offers ‘labels

m

and conclusions’ or ‘a formulaic recitation oételements of a cause of action™ which, as the
Supreme Court explained simply, “will not do&shcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).

For a complaint to survive a motion to disswunder Rule 12(b)(6), the pleading “must
contain sufficient factual matterg@epted as true, to ‘state a obdfior relief that is plausible on
its face.” Igbal, 556 U.S. at 679 (quotinbwombly 550 U.S. at 570). “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedltl. at 678 (citingTwombly
550 U.S. at 556). “The plausibilistandard is not akin to a gability requirement,” but it asks

for more than a sheer possibility tleatlefendant has acted unlawfullyd. (quotingTwombly

550 U.S. at 556)%ee also Christy Sports, LLC v. Deer Valley Resort Co., 256. F.3d 1188,



1192 (10th Cir. 2009) (“The question is whethethd allegations are trui,is plausible and not

merely possible that the plaintiff is entitled to etlunder the relevant law(titation omitted)).
When considering whether a plaintiff has staquausible claim, the court must assume

that the complaint’s factual allegations are trigbal, 556 U.S. at 678 (citingfwombly 550

U.S. at 555).But, the court is “‘not bound to accepttase a legal conclusion couched as a

factual allegation.” Id. (quotingTwombly 550 U.S. at 555). “Threadbare recitals of the

elements of a cause of action, supported by m@mnelusory statements, do not suffice’” to state
a claim for relief. Bixler v. Foster596 F.3d 751, 756 (10th Cir. 2010) (quotigbal, 556 U.S.

at 678). Also, the complaint’s “[flactual allegai®omust be enough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555 (citations omitted).

When evaluating a motion to dismiss unded.Re. Civ. P. 12(b)(6), the court “may
consider not only the complaint itself, but als@meed exhibits and documents incorporated into
the complaint by reference Smith v. United State561 F.3d 1090, 1098 (10th Cir. 2009). A
court “may consider documents referred to i ¢bmplaint if the documents are central to the
plaintiff's claim and the parties do not dispute the documentsenticity.” 1d. (quoting
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007)).

When deciding the motion to dismiss hehe court considers aintiff Tronsgard’s
January 1, 2013 Farm Bureawperty & Casualty Insuranc@ompany/Western Agricultural
Insurance Company Agent Contract (“Agemin@act”) (Doc. 23-1).It does so because
plaintiffs refer to the Agent Contract in th€omplaint, and they have attached it to the
Complaint as an exhibitSeeDoc. 23 1 43-45, 53, 57-58, 79, 118-24; Doc. 23-1 (the Agent

Contract). The Agent Contractalis central to plaintiffs’ claims, specifically plaintiffs’ RICO

claim (seeDoc. 23 11 118-24). The parties do not disgstauthenticity. For all these reasons,



the court considers the Agenv@ract when deciding defendant4otion to Dismiss under Rule
12(b)(6).
[I. Analysis

Defendants ask the court to dismiss plaintiff@ims for four reasons. First, defendants
argue that the statute of limitations bars eafgblaintiff Tronsgard’sclaims. Second, defendants
assert that plaintiffs’ ERISA claims fail as attea of law because plaintiffs have not pleaded
exhaustion of administrative redies. Third, defendants contenatiplaintiffs’ Complaint fails
to state a plausible RICO clainfinally, defendants argue, plaffg’ Complaint fails to state a
plausible claim for quantum meruit/rescissfoithe court addresses each argument, below. The
court begins with the RICO claim.

A. Have Plaintiffs Stateda Plausible RICO Claim?

Defendants assert that plaintiffs’ Complaintdao state a violation of RICO. Subsection
1962(c) of RICO makes it:

unlawful for any person employed by msaciated with any enterprise engaged

in, or the activities of whit affect, interstate or foreign commerce, to conduct or

participate, directly orndirectly, in the conduct of such enterprise’s affairs

through a pattern of raclexring activity or coétction of unlawful debt.
18 U.S.C. 8 1962(c). Subsection 1962(d) makasmiawful for any person to conspire to
violate” subsection 1962(c)d. 8 1962(d). RICO provides aipate civil cause of action for
those who are injured by violations of § 1962 alholass recovery of treble damages, costs, and
attorney feesld. § 1964(c).

When addressing plaintiffs’ RICO claim belothe court is mindful that “RICO is to be

read broadly.”Sedima, S.P.R.L. v. Imrex Co., In€/3 U.S. 479, 497 (1985). “To successfully

2 Defendants also assert that plaintiffs’ claim fecldratory relief fails as a matter of law. Doc. 32

at 38. But plaintiffs’ Opposition concedes that claiboc. 41 at 13. So, the court grants defendants’
motion to dismiss in part, dismissing plaintiffs’ declaratory relief claim (Count VI).

5



state a RICO claim, a plaintiff rstiallege four elements: (&dpnduct (2) of an enterprise (3)
through a pattern (4) ecketeering activity.”"Robbins v. Wilkie300 F.3d 1208, 1210 (10th Cir.
2002) (citations and internal quotation markstbeni). Defendants arguleat plaintiffs’ RICO
claim falls short of these elements for several reasons: (1) plaintiffs fail to allege a sufficient
predicate act; (2) plaintiffs have not allegeRI€O enterprise; (3) plaintiffs have not alleged
sufficiently that the members of the enterpassociated together for a common fraudulent
purpose; and (4) plaintiffs havet alleged sufficiently defendanparticipaton in the conduct
of the alleged enterprise.

The court agrees that plaintiffs’ Complaintiao state a plausible RICO claim for at
least three of these reasons. Each one of the firovides an independdyasis for the court to
dismiss plaintiffs’ RICO claim under Rule 12(b)@)lhe court addresses each reason in the
following subsections.

1. Plaintiffs’ Complaint fails to al lege facts capable of supporting
a finding or inference thatdefendants committed a RICO
predicate act.

Defendants assert that plaintiffs’ Compldiuts to allege a predicate act capable of
supporting a plausible RICO claim.

“RICO is founded on the concepf racketeering activity.””Safe Streets All. v.
Hickenloopey 859 F.3d 865, 882 (10th Cir. 2017) (quotRdR Nabisco, Inc. v. European
Cmty, 136 S. Ct. 2090, 2096 (2016)). “The statutinés ‘racketeering divity’ to encompass

dozens of state and federal offenses, knmWRICO parlance as predicatedd. (quotingRJR

136 S. Ct. at 2097). “These predicates incladg act “indictable” under specified federal

3 Because plaintiffs’ Complaint fails to statelausible RICO claim under 8§ 1962(c), it also fails

to state a RICO conspiracy claim under § 196288e Tal v. Hogar#53 F.3d 1244, 1270 (10th Cir.
2006) (“If a plaintiff has no viable claim under § 1962(a), (b), or (c), then its subsection (d) conspiracy
claim fails as a matter of law.”).



statutes . . .. ”Id. (quotingRJR 136 S. Ct. at 2096 (quoting 18 U.S.C. § 1961(1))). Such acts
include those “indictdb” under 18 U.S.C. “section 1341 (relating to mail fraud)” and “section
1343 (relating to wire fraud).” 18 U.S.C. § 1961(1)(B).

Here, plaintiffs’ Complaint &ges that defendants engaged ipattern of racketeering
activity involving mail fraud and wire fraudDoc. 23 11 9, 117, 138. “To support the mail and
wire fraud allegations, the plaiffé must plausibly allege ‘the estence of a scheme or artifice
to defraud or obtain money or property by falseqirses, representationspomises,” and that
[defendants] communicated, or caused comugations to occur, through the U.S. mail or
interstate wires to execute that fraudulent scher@ebdrge v. Urban Settlement Sepd33 F.3d
1242, 1254 (10th Cir. 2016) (quotifigl, 453 F.3d at 1263). “And because Fed. R. Civ. P. 9(b)
requires a plaintiff to plead mail and wire fraudhnparticularity, the plaintiffs must ‘set forth
the time, place and contents of the false reptatien, the identity of the party making the false
statements and the consequences therelaf.’{quotingKoch v. Koch Indus., Inc203 F.3d
1202, 1236 (10th Cir. 2000)).

Defendants assert that plaintiffs’ Compldits to allege facts supporting a requisite
RICO predicate act+e., mail fraud or wire fraud—because the alleged fraudulent statements
did not involve misrepresentations of fadhstead, defendants contend, the alleged
misrepresentations are defendants’ statememtisitatiffs that they wuld work as independent
contractors, not employees. Defendants aisatrthese alleged misrepresentations are
statements of law—not fact—atiiis not actionable to suppar RICO predicate act.

For support, defendants cite cases oatthe Tenth Circuit tt have rejected
misrepresentation claims arising from a defenwdaclassification of the plaintiff as an

independent contractoSeee.g, Miller v. Yokohama Tire Corp358 F.3d 616, 620-21 (9th



Cir. 2004) (affirming Rule 12(b)(6) dismissal gihintiff's RICO claim based on defendant’s
alleged failure to pay plaintiff overtime besaudefendant’s alleged misrepresentationss—

that plaintiff was not entitled tovertime—were misrepresentatioofsthe law and not actionable
fraud necessary to support the pratkcacts of mail and wire fraudgernal v. FedEx Ground
Package Sys., IndNo. 15-01448, 2015 WL 4273034, at *3 (C@al. July 14, 2015) (holding

that plaintiffs’ fraud claimgailed to state a claim under Rul&(b)(6) because the alleged
misrepresentationste., that plaintiffs werendependent contractoemployed by FedEx—were
misrepresentations of the law and not ones of fB&hnam v. FedEx Home Deliveiyo. 10-
11025, 2011 WL 1188437, at *2 (D. Mass. Mat, 2011) (dismissing plaintiff’s
misrepresentation and fraud claims because the “sole” misrepresentation allegation was that
defendant mischaracterized plaintiff “as an independent contractor, rather than as an employee”
and that “characterization of thdatonship is not a statement of ‘fact’ but rather an assertion of
a legal conclusion” that could not support plaintiff's claims as a matter of law).

Also, defendants explain, “thiieenth Circuit looks to statcommon law” “[tJo determine
what constitutes [mail and wiréjaud under Sections 1341 and 1348Hepard v. DineEquity,
Inc., No. 08-2416-KHV, 2009 WL 8518288, at {b. Kan. Sept. 25, 2009) (citing
BancOklahoma Mortg. Corp. v. Capital Title Co., Int94 F.3d 1089, 1103 (10th Cir. 1999)
(applying Missouri fraud elements to determivieether defendants violated Sections 1341 and
1343)). And, defendants say, common law frauidansas requires “false representations made
as statements of existing and matefaaL” 1d. (citing Kelly v. VinZant 197 P.3d 803, 808 (Kan.
2008)) (emphasis added).

Plaintiffs respond that defendants’ relianceloese cases is misplacePlaintiffs assert

that these cases considered the elemersmmon law fraud under seataw—not mail or wire



fraud prohibited by federal statute. And, ptdfa contend, the Supreme Court since has held
that the elements of common law fraudraa apply to a mail fraud claim.

In Bridge v. Phoenix Bond & Indemnity C853 U.S. 639 (2008), the Supreme Court
held that a plaintiff asserting a RICO claim poaded on mail fraud need not show that it relied
on defendant’s alleged misrepresentatiddsat 641-42. In reaching this conclusion, the Court
recognized that the federal mail fraud gtatincluded no reliance requiremeid. at 647-50.

The Court also acknowledged that “a person canjbesd ‘by reason of’ a pattern of mail fraud
even if he has not reliemh any misrepresentationsld. at 649. In rejecting the argument that

the common law meaning of frd should apply to federal mail fraud claims, the Supreme Court
explained that “the indictabkect under § 1341 is not the fraudulenisrepresentation, but rather
the use of the mails with the porse of executing or attempting to execute a scheme to defraud.”
Id. at 652.

To the extent plaintiffs takBridges broad statement to me#rey need not plead a
fraudulent misrepresentation @ict to support the requirementapredicate act of mail or wire
fraud, the court rejects that argumeBtidge merely held that a plairitineed not show reliance;
it never held that a federal mail fraud claim doesrequire the other elements of a common law
fraud claim—such as the existence ohaterial misrepresentation of facdee Cal. Pharm.

Mgmt., LLC v. Redwood & Cas. Ins. CNo. SACV 09-141 DOC, 2009 WL 10669956, at *8
(C.D. Cal. July 29, 2009) (“WhilBridge holds that first-party tence need not be shown, it

does not even speak of an ‘intent to deceiv&abegorically state th@bommon law elements of
fraud have no place in a RICO ctapredicated on mail or wiredud.”). The court declines to

adopt plaintiff's interpretation ddridge.



Indeed Bridge suggests just the opposite; tigtthe common law fraud element
requiring a false representation of existing and material fact is a required element in a federal
mail fraud claim.Bridge approvingly cited aearlier Supreme Court de@n, recognizing that
Neder v. United State527 U.S. 1 (1999), had concluded tfjghe common-law requiremen|t]
of ‘justifiable reliance’ . . . plainly ha[s] no plagethe [mail, wire, or bank] fraud statutes.”
Bridge 553 U.S. at 648—-49 (quotiddeder 527 U.S. at 24—-25). Andederalso recognized that
misrepresentation of a material fact is one element of federal mail fraud. 527 U.S. 24-25.

In sum, none of plaintiffs’ arguments supipibre conclusion that federal mail fraud does
not require the common law fraud element of a material misrepresentation of fact. And,
importantly, to the extent plaintiffs arguettee contrary, the court is not convinced tBatige
somehow diminishes the persuasive gadfithe Ninth Circuit's decision iNliller v. Yokohama
Tire Corp Like theMiller plaintiff, plaintiffs here prediate their RICO claims on purported
acts of mail and wire fraud involving their erapérs’ alleged misrepresentations about their
employment classification. 358 F.3d at 618—8@e alsdoc. 23 | 57-78, 117-40. As the
Ninth Circuit held inMiller, such alleged misrepresentati@me not misrepresentationsfatt
Miller, 358 F.3d at 621-22. Instead, they are misrepraens of law that are not actionable in
fraud. Id. FollowingMiller’s reasonind,the court concludes that plaintiffs’ Complaint fails to
allege plausible mail or wiredud capable of supporting their RI@@im. This conclusion is
consistent with other federal court opinionsdiad that misrepresentans of the law cannot
support the predicate act of mail or wire fralBkee.g, Sosa v. DIRECTV, Inc437 F.3d 923,
940 (9th Cir. 2006) (affirming Rule 12(b)(6) dismissal of RICO claims premised on prelitigation

demand letters and phone conversations where defendant allegedly made false representations of

4 The court has not located any Tenth Circuit sieais addressing this issue, but the court predicts
that, if presented with this issue, the Tenth Circuit would fiiter’s reasoning persuasive and apply it
to the facts alleged here.
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law because such statements “are not advieras fraud, including under the mail and wire
fraud statutes”)Apache Tribe of Okla. v. Brow866 F. Supp. 2d 1188, 1195 (W.D. Okla. 2013)
(dismissing RICO claim under Rul2(b)(6) because the allegedsngipresentations were legal
opinions and not “false statemenfsmaterial fact” sufficient tg@lead the predicate acts of mail
or wire fraud);Va. Sur. Co., Inc. v. Macedblo. 08-5586 (JAG), 2009 WL 3230909, at *8
(D.N.J. Sept. 30, 2009) (dismissing RICO glainder Rule 12(b)(6) because “Plaintiff's
allegations that . . . Defendants committed wird mail fraud by virtue of falsely claiming that
Defendant Jose Moreira was an employee oMheedos Construction Co., Inc. in order [to]
obtain Workers’ Compensation benefits is actionable as mailna wire fraud”).

To save their RICO claim from dismi$sem this ground, plaintiffs argue that their
Complaint alleges a scheme to defraud based on representations made by the Agent Contract that
present, at minimum, a mixed ati®n of law and fact and thus are actionable in fraud. Doc. 41
at 26. Citing Kansas case lgplaintiffs assert that the quem whether an individual is an
employee or independent conti@cis a question of fact-alls v. Scott815 P.2d 1104, 1112
(Kan. 1991) (“[G]enerally speakinthe question of whether an inddual is an employee or an
independent contractor is considd a question of fact forahury or trier of facts.”)Craig v.
FedEx Ground Package Sys., |i235 P.3d 66, 80-92 (Kan. 2014) (applying a multi-factor test
to determine whether FedEx employees were eygls or independenbitractors for purposes
of the Kansas Wage Payment Act).

These Kansas cases recognize that disputadssof fact over theorking conditions of
an individual's employment present a factual issue about the individuaptoyment status.

And, in Kansas, the trier dact must decide those facts andrttapply the law to those facts to

determine the proper employment classifwati But the ultimate conclusion—that the
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individual is an employee, or that the indivadiis an independent contractor—is a legal one.
See Falls815 P.2d at 1112 (“Where the facts are ynatisd or the evidence is susceptible of
only a single conclusion, it is a ggi®n of law for the court whether one is an employee or an
independent contractor.”).

Here, the parties dispute the underlyiagtéial issues—whether defendants properly
classified plaintiffs as independertintractors. But, in the contexf alleging mail or wire fraud,
the court merely considers the allegedmapresentations that defendant mades-that
plaintiffs were independent contractors. Teaclusion is a legal regsentation. It is not a
misrepresentation dact Also, the Complaint neveilleges that defendants made
misrepresentations about anytleé underlying factual issues used to determine employment
status. Instead, the Complaint simply alletped defendants made a legal representation to
plaintiffs by classifying them as independentitactors and not emplegs. Such a statement
cannot support an actionable fraud claim undemtlil and wire fraud statutes.

For all these reasons, plaintiffs’ Complaint fails to allege an actionable predicate act of
mail or wire fraud capable of supporting a plalesiRICO claim. The court thus dismisses
plaintiffs’ RICO claim for this reason.

2. Plaintiffs’ Complaint fails to allege a RICO enterprise.

Next, defendants assert thaiptiffs’ RICO claim fails fo a second, independent reason.
Defendants argue that that the Complaint failstéde a plausible RICElaim because it alleges
no facts sufficient to support a finding or irdace of a RICO “enterp#” distinct from the
alleged culpable persons.

RICO prohibits a “person” who is associateith an “enterprise” to conduct its affairs

through a pattern of racketeering activiyeel8 U.S.C. § 1962(c). “RICO broadly defines

12



‘enterprise’ as ‘any individuapartnership, corporatn, association, or other legal entity, and

any union or group of individuals associated in fact although not a legal en@goige v.

Urban Settlement Sery833 F.3d 1242, 1248 (10th Cir. 2016) (quotl8 U.S.C. § 1961(4)).

Here, plaintiffs allege that tHRICO enterprise is an “association-in-fact enterprise,” consisting

of “Defendants FBL Financial; FBP&C; FB Lifand WAIC, plus the ‘FBFS’ fake entity, the

Farm Bureau Advisory Committee, the Agedginagers, the Market Magers, the District

Sales Managers and other affiliates that Defendants use to recruit other Farm Bureau Insurance
Agents by paying them ‘overwrites’ for the salmade by the Insuranégents they solicit and

bring on board to Farm Bureau (collectively, tharm Bureau Enterprise’ or ‘FBE’).” Doc. 23

1 105.

The Supreme Court has explairtbat “‘an enterprise inagtles any union or group of
individuals associated in fact[,find that “RICO reaches ‘a group of persons associated together
for a common purpose of engaginga course of conduct.”Boyle v. United State§56 U.S.

938, 944 (2009) (quotingnited States v. Turkettd52 U.S. 576, 580, 583 (1981)). An
associated-in-fact enterprisgguires “a purpose, relationshigsmong those associated with the
enterprise, and longevity sufficieto permit these associateiarsue the enterprise’s purpose.”
Id. at 946.

To state a plausible RICO claim, theetpon” and the “enterprise” engaged in
racketeering activities must be distinct entiti€edric Kushner Promotions, Ltd. v. King33
U.S. 158, 160 (2001%5eorge 833 F.3d at 124Brannon v. Boatmen’s First Nat'| Bank53
F.3d 1144, 1146 (10th Cir. 1998). Also, “it’s truattla defendant corporation, acting through its

subsidiaries, agents, or empé®s typically can’t be both tHICO ‘person’ and the RICO
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‘enterprise.” George 833 F.3d at 1249 (citinrannon 153 F.3d at 1149 (further citations
omitted)).

Here, the Complaint alleges that the Farnmeau enterprise “is parate and distinct
from the persons that constitute the Enterprigd.’y 108. But, defendants assert, this
conclusory allegation is notipported by any factual allegatiooapable of establishing or
supporting an inference that the RICO enterprias separate and distinct from the alleged
culpable persons. And thus, defendants cahtthe Complaint’'s RICO claim cannot survive
dismissal under thEewomblypleading standard.

Defendants assert that plaintiffs’ Complaili¢ges that the RICO “enterprise” consists of
the defendant corporation, its subsidiaries, agpehts who carry out the primary business of
Farm Bureau by selling insuranpeoducts through the ceuitment and use of insurance agents.
SeeDoc. 23 1 105 (alleging that the RICO entesgpiis an “association-in-fact enterprise,”
consisting of “Defendants FBL Financial, FBP&EB Life; and WAIC, plus the ‘FBFS’ fake
entity, the Farm Bureau Advisory Committees thgency Managers, the Market Managers, the
District Sales Managers and otladfiliates that Defendants userecruit other Farm Bureau
Insurance Agents.”). Defendants argue that thess, even when viewed in plaintiffs’ favor,
cannot support a RICO claim because the Tenthu€aad other courts have recognized that “a
defendant corporation, acting ttugh its subsidiaries, agents,emnployees typically can’t be
both the RICO ‘person’ and the RICO ‘enterpriseGeorge 833 F.3d at 1249 (citations
omitted);see also Fitzgerald v. Chrysler Coral6 F.3d 225, 226-28 (7th Cir. 1997) (holding
that a “manufacturer plus itsaers and other agents (or aubset of the members of the
corporate family) do not constitute an entespnwvithin the meaninthe [RICO] statute.”)Bd. of

Cty. Comm’rs of San Juan Cty. v. Liberty G65 F.2d 879, 886 (10th Cir. 1992) (setting aside

14



a verdict against defendants on a RICO clagmabise the evidence “showed nothing more than
the various officers and employeafga corporation] carryingn the firm’s business,” and “a
separate enterprise is not demonstrated éyrtere showing that the corporation committed a
pattern of predicate acts ingtikonduct of its own business.l)ist Interactive, Ltd. v. Knights of
ColumbusNo. 17-cv-00210-RBJ, 2017 WL 3217817*a4-15 (D. Colo. July 28, 2017)
(concluding that plaintiffs’ Complaint failed togad sufficiently a distinct RICO “person” and
“enterprise” because “plaintifimake no allegations that the [defendant] Knights of Columbus
carried out its scheme by worlg with any separate businesatity other than itself, its
‘lodges,’ or its agents”yPro Fit Mgmt., Inc. v. Lady of Am. Franchise Congo. 08-2662-JAR,
2009 WL 10689044, at *10 (D. Kan. Nov. 19, 2009¥iaissing plaintiff's RICO claim under
Rule 12(b)(6) because “[t]he ‘person’ named as a defendant is the same corporate entity which
plaintiff identifies as the ‘enterprise” and “[t}his a defect in pleadyj a RICO claim.”).

The court agrees with defendants. The faltegyed here are similar to those alleged in
Fitzgerald v. Chrysler CorporationTheFitzgeraldplaintiffs alleged that the Chrysler
Corporation was a RICO “pgon” conducting the affairs @in “enterprise” through the
“Chrysler family” consisting of Chrysler’s subgries, Chrysler’'s independent automobile
dealers, and various trusts that Chrystertmlled. 116 F.3d at 226. Writing for the Seventh
Circuit, Judge Richard A. Posner refusedppla “RICO to a free-standing corporation such as
Chrysler merely because Chrysler does busitte®ugh agents, as virtually every manufacturer
does.” Id. at 227. Instead, the Seventh Circuit h&lthere a large, reputable manufacturer
deals with its dealers and other agents endfdinary way, so thdkeir role in the
manufacturer’s illegal acts is tely incidental, differing not a&ll from what it would be if

these agents were the employeka totally integrated enterprise, the manufacturer plus its
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dealers and other agents (or ampset of the members of theporate family) do not constitute
an enterprise within the meag of the [RICO] statute.ld. at 228. The Seventh Circuit thus
affirmed the district court’s dimissal of plaintiffs’ RICO clan under Rule 12(b)(6) for failing to
state a claimld.

The same analysis applies here. PIEgtComplaint identifies the defendant “Farm
Bureau entities” and describes each one’s roteaérFarm Bureau business or brand. Doc. 23 1
17-27. The Complaint also alleges that “segaaad apart from Farm Bureau” are Agency
Managers who Farm Bureau “exploits” to solaitd manage insuranceesngs within the “Farm
Bureau enterprise.'See idf{ 83, 86see also id{{ 83-92. The Complaint describes how
defendants require their insurance agenssgo an Agent Contract classifying them as
independent contractor$d. 1 83—92. And the Complaint asserts that Farm Bureau uses an
Advisory Committee to maintain der over its’ insurance agentkl. § 80. But each of these
allegations merely describes how Farm Bureau used its companies, subsidiaries, affiliates, and
agents to carry out its businesdnd, as other courts haheld, a plaintiff cannot state a
plausible RICO enterprise with allegatiadhat a corporation actezhly through its own
subsidiaries and agentSeege.g, List Interactive 2017 WL 3217817, at4—-15 (holding that
no RICO enterprise was alleged when “pldiatmake no allegatiorthat the [defendant]
Knights of Columbus carried out its schemenmyrking with any separate business or entity
other than itself, its ddges,’ or its agents”).

Plaintiffs do their best to minimize tmgileading’s shortcomings, arguing that the
Complaint alleges that each of the entities apausge and distinct fromne another. That

allegation, plaintiffs say, is sufficient totesdy the distinctiveess requirement.
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First, plaintiffs argue that defendes are legally incorporatext separate entities. But
merely suing separate legal entities is not swfficto plead a distinct RICO enterprise. To hold
otherwise would contradict the rule that a ‘®ledant corporation, actinrough its subsidiaries,
agents, or employees typicattgn’t be both the RICO ‘persoahd the RICO ‘enterprise,”
George 833 F.3d at 1249, because a corporation arsiiiisidiaries, agents, and employees are
typically separate legal entities.

Nevertheless, plaintiffs supgdhis argument by citing theureme Court’s decision in
Cedric Kushner Promotions, Ltd. v. King33 U.S. 158, 160 (2001). In that case, the Supreme
Court held that an individual and his wholly w&d corporation were sufficiently distinct for
RICO purposes. 533 U.S. at 166. The Coaunfl that “[t]he corporate owner/employee, a
natural person, is distinct from the corporatitself, a legally different entity with different
rights and responsibilities dueite different legal status.1d. at 163. And “nothing in the
[RICO] statute . . . requires more ‘separateness’ than thcit. The Court also observed, “[a]fter
all, incorporation’s basic purpose is to createstirit legal entity, with legal rights, obligations,
powers, and privileges different from those & ttatural individuals whoreated it, who own it,
or whom it employs.”Id.

ThelList Interactiveplaintiffs made a similar argument ab&@#dric Kushner 2017 WL
3217817, at *14-15. The Colorado distgourt rejected it, findinghat plaintiffs had read
Cedric Kushneftoo broadly.” Id. at *14. InsteadCedric Kushnefmerely ruled on the narrow
issue of whether an individual as a RICO ‘persvas sufficiently distinct from a corporate
RICO ‘enterprise’ consisting merely ofahindividual’s wholly-owned company.ld. (citing
Cedric Kushner533 U.S. at 160). And the Supremeu@ specifically acknowledged that it was

not ruling “whether a corporation as a RIC@rgon’ is sufficiently distinct from a RICO
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‘enterprise’ comprised of ‘theorporation, together with ats employees and agents|[.]Id.
(quotingCedric Kushner533 U.S. 164). The Colorado distrodurt also noted: “If anything,
the Court in dicta raised doubts about whetherdistinction requirement would be met under
these circumstancesld. (citing Cedric Kushner533 U.S. 164). “For instance, the Court noted
that while it made sense that RICO coveredhdividual conducting the affairs of an enterprise
comprised of just his wholly-owned compamgcause of the way tlstatute is phrased, it
commented that it was ‘less natural to speak obrporation as “employed by” or “associated
with” . . . [the] oddly constructed entity’ comprisef ‘the corporation, together with all its
employees and agentsi-e., plaintiffs’ alleged RICO ‘aterprise’ in this case.ld. (citing

Cedric Kushner533 U.S. 164). The Colorado court’s m@@isg is highly pesuasive. And, for
the same reasons, the court refuses to find herpltiatiffs have alleged distinctiveness merely
by alleging that the entities are incorgtad as separate legal entities.

Secondplaintiffs argue that the Complaint ajks that defendant FBL Financial has no
ownership interest in defendant FBP&C. da3 1 30 —33. Instead, FBL Financial manages
FBP&C through a Management Services Agredrtigat purportedly creates a “barrier of
separation” by maintaining “separadientities” between the companiedoc. 41 at 35. These
allegations are inconsequential. Similar to the facts heFatzgerald Chrysler Corporation did
not own the franchised automobile dealers whd atbegedly fraudulenChrysler warranties to
the public. 116 F.3d at 227. Insteshe “dealers were merelycanduit” who “did not, by their

incidental role in the alleged fraud . . . lend ampéiegitimacy to a person or entity that unless

° Plaintiffs support these assertions by citing FBL Financial’'s 10-K for 2016. Doc. 35 at 24
nn.115-16. Defendants cite the same material in Begpty. Doc. 54 at 35. The court can take judicial
notice of this filing and consider it on a motion to dismiSee In re Zagg, Inc. Sec. Litig97 F.3d

1194, 1199, 1200 (10th Cir. 2015¥faming Rule 12(b)(6) dismissal afecurities fraud claims where the
district court took judicial notice of several publicly available documents, including SEC feeasi|so
Oran v. Stafforgd226 F.3d 275, 289 (3d Cir. 2000) (holding, on a motion to dismiss, that the court could
“take judicial notice of properly-authenticated public disclosure documents filed with the SEC”).
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masked by a legitimate-seeming enterprise el quickly discovered to be engaged in
criminal acts.” Id. at 227—-28see also List Interactiv017 WL 3217817, at *14-15 (holding
that “plaintiffs’ allegations that these conséitu parts of the [Knights of Columbus] fraternity—
including thousands of local couls; assemblies, field agentmd general agents—merely carry
out the Knights of Columbus’ bimess of selling insurance (ailh an allegedly fraudulent
product)” did not suffice to allege “that any otlt@mponent of the alleged ‘enterprise’ played
any role other than an incidental one impgeguating these alleged crimes.”). Likewise,

plaintiffs’ Complaint here alleges that the Farm Bureau family of companies are affiliated and
that they managed other entities and agents indhese of carrying out Farm Bureau’s business.
Even if defendants’ purported conduct was dialent, plaintiffs failto state a RICO claim
because the Complaint contains no allegatibasFarm Bureau carried out its fraudulent
scheme by working with a business or entity sepdrabte Farm Bureau itself, its affiliates, or its
agents.

Plaintiffs also urgeéhe court to disregaréitzgeraldbecause, it contends, the Tenth
Circuit declined to follow it ifGeorge The court doesn’t redd@eorgethat way. Instead,
Georgeapprovingly cited the Sewménh’s Circuit’s holding inFitzgerald—i.e., that “a
‘manufacturer plus its dealers and other agémtany subset of the mers of the corporate
family) do not constitute’ a RICO enterpriseGeorge 833 F.3d at 1249 (quotirigtzgerald
116 F.3d at 226—-228). But the Tenth Circuit explainedRhageralddifferedfrom the facts
alleged inGeorge Id. at 1250. Unlike th&itzgeraldComplaint that did not allege sufficiently a
RICO enterprise consisting of a manutaet, its dealers, and other agents,Geerge
Complaint asserted that “[Bank of AmeriddA. (“BOA”")] and Urban—two separate legal

entities—joined togethealong with several other 8ties, to form and @nduct the affairs of the

19



BOA-Urban association-in-fact enterprisdd. The two entities irfGeorgewere separate and
unaffiliated entities who operated different businesses. BuGdloegeplaintiffs alleged, the

two entities united for the cormon purpose of “implement[ing] and execut[ing] a scheme to
fraudulently deny [Home Affordable ModificatidProgram] loan modifications to qualified
borrowers.” Id. And, theGeorgeplaintiffs also alleged, “BOA conductdlde enterprise’s

affairs, rather than BOA’s own affairs, by actingconcert with Urban and other members of the
enterprise” to implement and execute the fraudulent schemgemphasis added).

Here, even when construed in plaintifissvor, the Complaint contains no similar
allegations. Instead, plaintiffs’ Complaint alleges an enterprise consisting of affiliated entities—
either through parent/subsidiary or agendgtrenships. And, the Complaint’s allegations
describe how these various affiliated entities carried out Farm Bureau’s business of recruiting
and hiring insurance agents to sell insurancetsemers. But the Complaint never alleges that
the entities were conducting the affairs of pagate “enterprise” suffient to state a RICO
claim.

Finally, plaintiffs ask the court to applyfieaud exception to the distinctiveness
requirement because, plaintiffs contend, FBumeau has established an “opaque corporate
structure” as a means to perpetutddraudulent scheme. Doc. 413&. It is true that at least
one Circuit has recogred a fraud exception. In re ClassicStar Mare Lease Litjgi27 F.3d
473, 493 (6th Cir. 2013), the Sixth Circuit held:

[T]he distinctness requirement may be $mtswhen the parent corporation uses

the separately incorporated nature of its subsididoegerpetrate a fraudulent

scheme. It would be strange indeed teade a parent corporation of liability for

doing precisely what RICO was designegtevent: the use of an association of

legally distinct entities'as a vehicle through whickinlawful . . . activity is
committed.”
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Id. at 493 (quotingCedric Kushner533 U.S. at 164 (further cttans omitted)). Although the
Tenth Circuit has not adopted adid exception explicitly, it has cit€tlassicStampprovingly,
explaining that the Sixth Circs decision recognized “thatdcporate defendants are distinct
from RICO enterprises when thaye functionally separate, asevhthey perform different roles
within the enterprise or use their separate legairporation to facilitate racketeering activity.”
George 833 F.3d at 1250 (quotinglassicStay 727 F.3d at 492). I6eorge the Tenth Circuit
held that plaintiffs sufficiently had stated facupporting a distinct RICO enterprise because the
Complaint alleged that “BOA enlisted Urban-thérd-party vendor—to (1) serve as a ‘black-
hole’ for the documents that borrowers serthi course of trying to obtain permanent loan
modifications; (2) create internal databasesstmttering documents so it would appear that
borrowers failed to provide requested docutseand (3) make it easier to conceal the
enterprise’s activities.’ld. (citations, internal qotation marks, and alternations omitted).

But plaintiffs’ Complaint here is differentt lacks sufficient factual allegations for the
fraud exception to apply—even if the Tenth Citecacognizes that theory. The Complaint never
alleges facts capable of supporting a finding terence that the affiliated entities or agents
actively participated in the frawb part of an effort to condea perpetuate the fraudulent
scheme—as the plaintiffs alleged@®orgeandClassicStar.Instead, the allegations here
involve only incidental acts by the affiliated erggtior agency managers as they carried out Farm
Bureau’s businessSeeDoc. 23 1 17-24, 32-38, 44, 57, 60, 64(d), 79, 83-92, 105, 107, 111,
121-22, 126. The court thus cannot apply the fragdmion here to excuse the distinctiveness

requirement for pleading aalsible RICO enterprise.
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For all these reasons, the court concludespiaattiffs’ Complaint fails to allege a RICO
“enterprise” distinct from the defendant “persoi.hus, plaintiffs’ RICO claim fails as a matter
of law.

3. Plaintiffs have not alleged sufficiently that the enterprise’s
members associated toge#r for a common fraudulent
purpose.

Finally, defendants provide a third and indegent reason to disss plaintiffs’ RICO
claim for failing to state a claimThe Complaint fails to altge facts capable of supporting a
finding or inference that the enterprise’s members associated together for a common fraudulent
purposé,

As already stated, the Supreme Court has dgfameassociated-in-fact enterprise as “‘a
group of persons associated togetfor a common purpose of engagin a course of conduct.”
Boyle 556 U.S. at 944 (quotinfurkette 452 U.S. at 583kee also United States v. Hutchinson
573 F.3d 1011, 1022 (10th Cir. 2009) (affirming RI{L® instructions that “obliged the
government to show that the members of thegall enterprise shared a common purpose, that
they interacted or associated in some wagdeance this shared purpose, and that the members
of the enterprise so functioned long enough to deta@ pattern of raekeering activity. After
Boyle no more is required to show that an gmtise has the requisite structure.”). An
“association” requires “both interpersomelationships and a common interesBbdyle 556 U.S.

at 944(citations omitted)see also Hutchinse®73 F.3d at 1021-22 (10&ir. 2009) (explaining

that a RICO enterprise requiréhat “not only must membeos$ the group only share a common

6 Plaintiffs’ Opposition asserts that this argunmariflicts with the argument discussed above, in

Part Ill.LA.2. The court disagrees. The arguntistussed in the preceding section explains that
plaintiffs’ RICO claim fails because it does not allegeenterprise distinct fro the allegedly culpable
persons. The argument discussed in this section exfianglaintiffs’ RICO claim fails to state a claim
because the Complaint never alleges that the eigeipmembers joined together for a common purpose
of engaging in a course of conduct. These tworagnis are consistent and provide two reasons why
plaintiffs’ RICO claim cannot suive Rule 12(b)(6) dismissal.
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purpose, there also must be @ride of ‘interpersonal relatioriph’ aimed at effecting that
purpose—evidence that the members of the group fj@ined together’ to advance ‘a certain
object’ or ‘engagle] in aaurse of conduct.” (quotingoyle 556 U.S. at 946)).

Defendants argue that plaintiffs’ allégas describe a “rimless hub-and-spoke”
organization that cannot qualify as association-in-fact enterpei. The Tenth Circuit has not
addressed similar “hub-and-spoke” allegas since the Supreme Court deciddyle But the
Third Circuit and other district courts hakeld that facts allegp a rimless hub-and-spokes
organization fail to state a plausdssociation-in-fact enterpris€ege.g, In re Ins. Brokerage
Antitrust Litig, 618 F.3d 300, 374 (3d Cir. 2010) (affimgidistrict court’s Rule 12(b)(6)
dismissal of certain alleged RICO enterprises éisaerted hub-and-spokeustures but lacked a
unifying rim because such allegations did “not plausibly imply anything more than parallel
conduct by the [spokes], [and] they [could] supploetinference that gh[spokes] ‘associated
together for a common purpose of egigg in a course ofonduct™ (quotingBoyle 556 U.S. at
946));Negron v. Cigna Health & Life Ins. _F. Supp. 3d __, 2018 WL 1258837, at *14-15 (D.
Conn. Mar. 12, 2018) (dismissing RICO claim for fagjito allege a “viablassociation-in fact”
because “plaintiffs [did] not allege that any of the [spokes] had relationships, agreements, or
collaborative communications amongst each othed such “parallel conduct by separate actors
is insufficient to establish an assation-in-fact RICO enterprise”)arget Corp. v. LCH
Pavement Consultants, LL.8o0. 12-1912 (JNE/JJK), 2013 WL 2470148, at *4-5 (D. Minn.
June 7, 2013) (dismissing RICO claim under Ri#iéb)(6) because the Complaint “alleg[ed] an
association-in-fact enterprise comprisedlbD&fendants” or a “huland-spokes organization”
but “failed to allege relationshi@nong the Defendant paving contractases,[the spokes]” and

so “the RICO enterprise elentdwas] not plausibly alleged”Peters v. Aetna, IncNo. 1:15-
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cv-00109-MR, 2016 WL 4547151, at *8—9 (W.D.N.CQuep 31, 2016) (concludy that plaintiff
failed to allege a plausible RICO enterprise becédjagebest, the Plaintiff’'s allegations establish
that the subcontractors ‘enter[@dlo separate agreements wétltommon defendant,’” but that
they had ‘no connection with one another, othan the common defeant’s involvement in
each transaction™ (quotinip re Ins. Brokerage Antitrust Litig618 F.3d at 327)). The court
finds the reasoning in these capessuasive, and it predicts thiaé Tenth Circuit, if presented
with the issue, would apply b the facts alleged here.

Defendants argue that plaintiffs’ allegederprise fails to allege the necessary
association to state a plausibleZRl claim—just how the plaintiffallegations fell short in the
above-cited cases. Defendants argue the Complegaribes the “hub” as the four Farm Bureau
defendants (FBL Financial, FBP&C, FB Ljfand WAIC). And, defendants assert, the
Complaint describes the “spokes” as the H=B fake entity, the Farm Bureau Advisory
Committee, the Agency Managers, the Market Mgeng, the District Sat¢eManagers, and other
affiliates used to perpetuate the scheme. Defendants also argue that plaintiffs’ RICO claim fails
because the Complaint allegesfacts capable of supportindiading or inference that the
“spokes” associated together for the commompese of engaging in a course of conduct.

Plaintiffs respond that the Complaint alleges that the Farm Bureau Advisory Committee
binds the Farm Bureau entities togethaa aontrols the various agency manageBoc. 41 at
40 (citing Doc. 23 11 80, 109). Even so, these allegations—viewed in plaintiffs’ favor—never

allege anyelationshipsamong the members of the alleged girise. The allegations also don’t

! The parties have submitted several, cdingedemonstrative graphs, asserting that each one

accurately represents the structure of the RICO enterprise as the Complaint all8gebdtc. 23 | 27;
Doc. 41 at 41; Doc. 54 at 41. The court does rigtae any these graphs to reach its conclusion here.
Instead, the court reads the allegations in the G@intpconstruing them in plaintiffs’ favor, and
determines that the allegations fail to allege thatenterprise’s membeassociated together for a
common purpose.
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assert that the membemgeractedor associatedogether to advance a common purpose, as
Boylerequires. This shortcoming applies withtpaular force to the agency managers.
Plaintiffs’ Complaint describethese managers simply as members of the enterprise, but the
Complaint contains no allegatiodsscribing how they interactedth other members of the
enterprise to advance a certain objecti8eeDoc. 23 1 83—-85, 88-90 (debing the managers
as “independent” from but “aligned with” FafBureau but containing nallegations about how
these entities associated or maigted together for a common purgpsWithout such allegations,
plaintiffs’ Complaint fails to allege a RICO enteige. So, for this reason too, plaintiffs’ RICO
claim fails as a matter of law.

B. Are Plaintiff Tronsgard’ s Claims Time Barred?

Defendants next assert that each ofrpifiiTronsgard’s claims are time-barred.
Defendants contend that Mr. Tronsgard’s clagosrued when he signed his Agent Contract in
2003—more than 14 years before filing this laiks And defendants argue, the statute of
limitations expired for each of Mifronsgard’s claims before liged suit. Thus, defendants
assert, the court should dismiss.Nlronsgard’s claims as a matter of law because they are time-
barred.

In their Response, plaintiffs concede that sitatute bars Mr. Trogard’s KWPA (Count
[11), quantum meruit (Count IV)and unjust enrichment (Couvij claims. The court thus
dismisses these claims from the lawsuit. Howgpkintiffs contend tht Mr. Tronsgard’s RICO
(Count I) and ERISA (Count Ill) claims are timelfgut the court already has concluded that
plaintiffs’ Complaint fails to state a plausid®CO claim. So, the court need not consider
whether the statute of limitats bars plaintiff TronsgardRICO claim. The court thus

addresses only the timeliness of.Nlronsgard’s ERISA claim, below.
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In its analysis, the court regnizes that “[s]tatutef limitations questions may . . . be
appropriately resolved on a Fed. R. Civ. P. 12{bjion” even though “the statute of limitations
is an affirmative defense.Aldrich v. McCulloch Props., Inc627 F.2d 1036, 1041 n.4 (10th
Cir. 1980). A Rule 12(b)(6) disssal is warranted “when the dates given in the complaint make
clear that the right suagbon has been extinguishedd.

1. Plaintiff Tronsgard’s ERISA Claim

ERISA does not contain aastite of limitations.Muller v. Am. Mgmt. Ass’n Int'I368 F.
Supp. 2d 1166, 1172 (D. Kan. 2004). So, “courts loakéostatute of limtations for (a) the
most analogous state law claim {ibthe state with the most sigigiént relationship to the matter
in dispute.” Id. (citing Held v. Mfrs. Hanover Leasing Cor@12 F.2d 1197, 1200-03 (10th Cir.
1990)). Here, defendants contend, and plaintiffaatadispute, that plaintiffs’ ERISA claims are
governed by a five-year statudélimitations. Doc. 32 at 18; Doc. 41 at 45 n.157. The court
agrees.Muller, 368 F. Supp. 2d at 1172 (citi@aldwell v. Life Ins. Co. of N. Am@59 F. Supp.
1361, 1367 (D. Kan. 1997) (“K.S.A. 8 60-511 is tipp@opriate statute dimitations for ERISA
claims brought pursuant to 29 U.S.C. § 1132.”) (further citation omitted)).

Defendants assert that Mr. Tronsgard’s ERt&im accrued when he “first learn[ed]
that [he] is considered an independent conbraand is therefore nentitled to benefits,
regardless of whether [he] later 8la formal claim for benefits.”ld. at 1172—73 (quoting
Brennan v. Metro. Life Ins. CA275 F. Supp. 2d 406, 410 (S.D.N.Y. 2003)). Defendants argue
that Mr. Tronsgard first learned about his indegent contractor claggiation when he signed
his Agent Contract in 2003—a contract thagédfically classified him as an independent

contractor and not an employeBefendants thus contend tit. Tronsgard’s ERISA claim is
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time-barred because he did not file this lawsaiil 2017—more than fivgears after his claim
accrued.
Plaintiffs disagree. They assert that fib@eral discovery rule governs when their ERISA

claims accrue. Under that rule, “[t]he statofdimitations begins to run when the plaintiff
knows or has reason to know oétbxistence and cause of the injury which is the basis of his
action.” Alexander v. Oklahom#&82 F.3d 1206, 1215 (10th Cir. 2004) (quotindus.
Constructors Corp. v. U.S. Bureau of ReclamatithF.3d 963, 969 (10th Cir. 1994)). “A
plaintiff has reason to know of his injury whika should have discoverédhrough the exercise
of reasonable diligence.Ilndus. Constructors Corpl5 F.3d at 969. So, plaintiffs assert, Mr.
Tronsgard’s ERISA claim accrued not when he gigihe Agent Contract classifying him as an
independent contractor but, inseavhen he discovered that ther@ract misclassified him as an
independent contractor andt as an employee.

Plaintiffs argue that the datehen Mr. Tronsgard discoverdis ERISA injury is a fact-
intensive question that requiresnare robust factual record. Alsplaintiffs contend that the
accrual date is a question the datannot resolve on a motion to dismiss. The court agrees with
them. Plaintiffs’ Complaint does not make gaft when Mr. Tronsgard discovered defendants’
purported ERISA violation. To be sure, Mr. Tsgard knew that defendants had classified him
as an independent contractodanot an employee when he signed his Agent Contract in 2003.
But the independent contractor designation was pet 8eERISA violation. Instead, Mr.
Tronsgard’s ERISA claim arose whka discovered that defendants naidclassifiechim as an
independent contractoNiewing the Complaint in the lighthost favorable to plaintiffs, the

court cannot conclude, as a matter of lawf t¥r. Tronsgard disavered or should have

discovered the misclassification before the statdiimitations expired. Thus, on this record,
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the court denies defendants’ motion to dssrivir. Tronsgard’s ERISA claim as untimelgee
Cosgrove v. Kan. Dep't of Soc. & Rehabilitation Ser¥32 F. App’x 463, 465 (10th Cir. 2009)
(holding that “[b]ecause the complaint dows contain the datepon which [plaintiff]
discovered” his injuries, “this isot a situation where ‘the datgiven in the complaint make
clear that the right sued uponshaeen extinguied.” (quotingAldrich, 627 F.2d at 1041 n.4));
see also Bank of Am., N.A. v. Dakota Homestead Title INS5&»F. App’'x 764, 768 (10th Cir.
2013) (reversing a district court’s dismissahatlaim on statute of limitations grounds because
“it is not clear from the face of the compiathat the claim . . . is time-barred.”).

Defendants’ Reply contends that the “Te@licuit has had little trouble concluding a
Rule 12(b)(6) dismissal is appropriate” wheplaintiff's Complaint identifies the operative
dates of a purported ERISA violation. Doc. 52at The court disagrees with this statement for
two reasons. First, plaintiffs’ Complaint dorot identify—cleag—when Mr. Tronsgard’s
ERISA claim accrued. And secordkfendants cite Tenth Circuit cases where the Complaint
identified the specific date when an employer de&RBH#SA benefits that pintiffs believed they
were entitled to receiveSee Lee v. Rocky Mountain UFCW Unions & Emp’rs Tr. Pension Plan
13 F.3d 405, 1993 WL 482951, at *1 (10th @iov. 23, 1993) (unpublished table opinion)
(affirming Rule 12(b)(6) dismissal of ERISA claimecause “the critical dates appeared plainly
on the face of [plainti’'s] Complaint[,]” i.e. plaintiff alleged that defedant denied plaintiff's
benefits application on January 6, 1986, but piffidid not file suit for “more than six years
after her cause of action . . . had acdfughich was beyond the limitations periodie also
Mid-South Iron Workers Welfare Plan v. Harméd5 F. App’x 661, 665 (10th Cir. 2016)
(holding that plaintiffs’ ERSA claim accrued when deafdants stopped paying monthly

employer contributions to employee benefdand). Importantly, these cases involved no
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allegations of employee misclassification like times alleged here. The court thus finds these
cases unpersuasive.

Instead, the court finds persuasiwo decisions from otherderal district courts that
have denied Rule 12(b)(6) motions to dismissERclaims in misclassification cases because
the plaintiffs’ Complaint presented a factual dimsabout when plairffs discovered or should
have discovered thelafjed ERISA violation.Sege.g, Ferro v. Metro. Ctr. for Mental Health
No. 13 Civ. 2347(PKC), 2014 WL 1265919, at *7 (ND¥. Mar. 27, 2014) (denying motion to
dismiss plaintiffs’ ERISA claims as untimednd rejecting defendants’ argument that their
claims “accrued at the time of their hinedealleged misclassification as independent
contractors” because the Complaint “makesmamtion of whether plaintiffs knew of their
alleged eligibility for any employee benefit plan” and “absent additional information, the Court
cannot determine when plaintiffs reasonably shbalde been aware of their claims and whether
the claims are timely.”\Jammal v. Am. Family InaNo. 1:13 CV 437, 2013 WL 4049673, at *7
(N.D. Ohio Aug. 9, 2013) (denying Rule 12(b)¢6dtion to dismiss and rejecting defendants’
argument that plaintiffs’ ERISA claims accruedemithey signed an agreement classifying them
as independent contractors, not employeesauee it was “unclear based on the facts and
allegations set forth in the Complaint anchalted documents in this case when” plaintiffs
discovered or should have discose the ERISA violation, and stead, “the question of claim
accrual may be better after faliscovery is complete”)See als@&odshall v. Franklin Mint Co.
285 F. Supp. 2d 628, 635 (E.D. Pa. 2003) (denying defendants’ motion for partial summary
judgment against plaintiffs’ ERISA claim on statute of limitations grounds and concluding that
“[w]hile there is ample evidendbat Plaintiffs knew they wereeing classified as independent

contractors” when defendants hired themsammary judgment facts “establish[ed] that
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Plaintiffs possessed knowledge of all facts seaey to understand thetme claim may exist
under ERISA when they were hired . . . .").

For the same reasons, the court refusestniss Mr. Tronsgard’s ERISA claim based on
the statute of limitations.

C. Have Plaintiffs Properly Pleaded Exhaustion of Administrative Remedies to
State a Plausible ERISA Claim?

Defendants next assert thaaipltiffs’ ERISA claims fail as a matter of law because the
Complaint never pleads that they exhausted #Huministrative remedies. It is well established
that a plaintiff must exhaust admstrative remedies before bringing an ERISA benefits claim in
court. See Whitehead v. Okla. Gas & Elec.,d®&7 F.3d 1184, 1190 (10th Cir. 1999 also
Lewis v. U.F.C.W. Dist. Uniobocal Two & Emp’rs Pension Fun@73 F. App’x 765, 767 (10th
Cir. 2008) (citingMcGraw v. Prudential Ins. Cp137 F.3d 1253, 1263 (10th Cir. 1998)). The
Tenth Circuit has not decided whether theutalto exhaust administrative remedies is a
jurisdictional bar to asserting an ERISA claim.tBus court previously considered the issue in
Richardson v. Kellogg CoNo. 14-2372-DDC-JPO, 2014 WL 7338844, at *3—-7 (D. Kan. Dec.
22,2014). The court concluded that “if our @Qitavere given the opportunity to consider
directly whether an ERISA exhaustion arguinsra jurisdictional requirement, it would
conclude that it is not,” anthus the court could not “disss plaintiff's ERISA claim on the
pleadings” based on a faikito plead exhaustiorid. at *6.

The court reached this conclasifor several reasons. Firsgveral other circuit courts
have held that ERISA’s exhaien requirement is not jurisdional, but is an affirmative
defense.ld. at *4 (first citingVaught v. Scottsdale Healthcare Corp. Health P46 F.3d 620,
627 n.2 (9th Cir. 2008); then citingrowell v. Shell Oil C9.541 F.3d 295, 308-09 (5th Cir.

2008); then citingVetro. Life Ins. Co. v. Priceb01 F.3d 271, 279-80 (3d Cir. 2007); then citing
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Paese v. Hartford Life & Accident Ins. Cd49 F.3d 435, 445 (2d Cir. 2006)). And a plaintiff is
not required to plead exhaustion when the failo exhaust is an affirmative defenSee Rozek
v. N.Y. Blood Ctr.925 F. Supp. 2d 315, 342 (E.D.N.Y. 2013)e also Jones v. Bqdd9 U.S.
199, 216 (2007) (holding that, because the failorexhaust administrative remedies under the
Prison Litigation Reform Act is an affirmative dafee, “inmates are not required to specifically
plead or demonstrate exhaustiorthirir complaints”). Second, tlweurt declined to construe the
Tenth Circuit’s unpublished opinion Karls v. Texaco, In¢139 F. App’x 29 (10th Cir. 2005),
to provide a reason for dismissing an ERI&aim for failing to plead exhaustiorRichardson
2014 WL 7338844, at *5Instead, the court explainddarls did not address squarely whether
the failure to exhaust ERISA administrative renesds a jurisdictional cpiirement that permits
a court to dismiss ERISA claims on the pleadifigise plaintiff fails to plead exhaustion or,
instead, it is an affirmative defenskel. Also, Karls affirmed a Rule 12(b)(1) dismissal for lack
of standing—not failure to st claim under Rule 12(b)(6)d. Finally, the court noted that
the Tenth Circuit decideldarls before the Supreme Court heldJiones v. Bocthat failing to
exhaust administrative remedi@sder the Prison Litigation Reform Act is an affirmative defense
that a plaintiff's complaint need not pleald. at *6 (citingJones549 U.S. at 216). So, in light
of that authority, the court conmed that the Tenth Circuit, giresented with the question, would
conclude that ERISA’s exhaustioaquirement is not jurisdictionabut instead is an affirmative
defense, and that a plaintiff need not plealdaustion to survive a Rule 12(b)(6) motion to
dismiss. Id. at *6.

Defendants’ argument ignor#ss court’s holding irkellogg Instead, defendants’
Reply asserts that “Tenth Circuit law is weditablished that a court may dismiss an ERISA

claim based on the pleadings alone if the plaintiff fails to allege exhaustion of administrative
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remedies.” Doc. 54 at 23. The cited cases diaitd for this sweepingroposition. In all but
one of the cited cases, the plaintiffs conceitied they had not exhausted administrative
remedies, and no exceptions to éxdaustion requirement appliednum Life Ins. Co. v.
StearmanNo. CIV-16-1396-D, 2017 WL 1476162,* (W.D. Okla. Apr. 24, 2017)
(dismissing ERISA claim withoyirejudice to refiling after adinistrative exhaustion after
parties confirmed that employee had not exhausted administrative remgthes))s v. Hartford
Life & Accident Ins. Co.No. 12-2574-EFM-GLR, 2013 WL 1332803, at *3 (D. Kan. Apr. 2,
2013) (dismissing plaintiff’'s ERISA&laim after her response to defendant’s motion to dismiss
conceded that she had not exthadser administrative remedie€H2M Hill, Inc. v. Alexander
No. CIV.A. 08-CV-00718MJ, 2009 WL 651805,*dt (D. Colo. Mar. 12, 2009) (dismissing
ERISA claim under Rule 12(b)(6) because pl#fictonceded in his response that he had not
exhausted administrative remediesl anade “just a bare assertion”fofility). In the other case,
Judge Vratil denied a motion to dismiss a complaint that asserted some facts about plaintiff's
attempts to exhaust her claim lfaited to plead proper exhaustiomcFarland v. UPS Ground
Freight, Inc, No. CIV.A. 12-2135-KHV, 2013 WL 535740, at *3 (D. Kan. Feb. 12, 2013).
Judge Vratil also granted pldiiffi leave to amend her complaint to plead that exhaustion was
futile. Id.

Importantly, none of these cases held thalatiff is required to plead administrative
exhaustion to state a plausible ERISA claim. hdgsech a conclusion is contrary to this court’s
previous holding irkKelloggand the holdings of many other fedkdistrict courts that have
addressed this issu&eee.qg, Laitinen v. Sun Life Assurance Cho. 2:15-cv-144, 2016 WL
890337, at *5 (W.D. Mich. Mar. 9, 2016) (denying Rule 12(b)(6) motion to dismiss ERISA

claim because “plaintiff’s Complaint does novbdo allege” administrative exhaustioRgrro
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v. Metro. Ctr. for Mental HealthNo. 13 Civ. 2347(PKC), 2014 WL 1265919, at *7 (S.D.N.Y.

Mar. 27, 2014) (“[T]here is no requirement that a plaintiff plead exhaustion in a complaint under
ERISA.”); Rozek v. N.Y. Blood Ct©25 F. Supp. 2d 315, 342 (E.D.N2Q13) (“[A] plaintiff is

not required to plead exhdim of administrative remedié support an ERISA claimfGunn

v. Bluecross Blueshield of Tenn., Indo. 1:11-CV-183, 2012 WL 1711555, at *4 (E.D. Tenn.

May 15, 2012) (holding that the ERISA exhaustion regqaent is an affirmative defense that the
court should consider on a summargigment motion, not a Rule 12(b)(6) motioAgppley v.

The Stride Rite CorpNo. 2:09-CV-198, 2010 WL 234713, (W.D. Mich. Jan. 13, 2010)
(holding that “a Rule 12(b)(6) motion is generally not the proper vehicle for asserting lack of
[ERISA] exhaustion”).

Defendants provide no reason for tloeit to depart from its holding iKellogg Indeed,
the Tenth Circuit has not addressed thece issue since this court issueKigoggdecision.
So, the court again concludes, if presented thithquestion, the TentBircuit would hold that
ERISA exhaustion is an affirmige defense and that a plaffis Complaint need not plead
exhaustion to survive a Rule 12(b)(6) motion to dismiss.

Notwithstanding this determitian, “[a] complaint ‘is sulgct to dismissal under Rule
12(b)(6) when its allegations indicate the exiséeotan affirmative defense, but the defense
clearly must appear ondtface of the pleading.”Doe v. Bally No. 05-1346-WEB, 2007 WL
628273, at *2 (D. Kan. Mar. 1, 2007) (quoting &Aarles A. Wright & Arthur R. Miller,

Federal Practice and Procedu&1357 (2d ed. 1990)). Where tlaee of a plaintiff’s complaint
contains no information about the failure tdhaust administrative remedies, the court cannot
grant a motion to dismiss for that reasada. (citing Turner & Boisseau, Inc. v. Nationwide Mut.

Ins. Co, 944 F. Supp. 842, 847 (D. Kan. 1996) and explainingTthater denied a motion to

33



dismiss because the dates usesloport the statute of limitatioadfirmative defense were not
clear from the pleadings3ee also Zappley®010 WL 234713, at *4 (regnizing that “defendant
may bring a Rule 12(b)(6) motion to assert Himmaative defense where the affirmative defense
appears on the face of the plaintiff's comptalut denying the motion to dismiss because
“nothing [in plaintiff's Complaint] suggest[edhat [plaintiff] failed to exhaust administrative
remedies.”).

Here, defendants assert that face of plaintiffs’ Complainestablishes that plaintiffs
never satisfied the ERISA administrative exhiemmsrequirement. Although the Complaint never
states—explicitly—whether plaintiffs exhaad administrative remedies, it alleges that
defendants have maintained for decades tisatamce agents, like piffs, are independent
contractors. Doc. 23 § 72. Plaintiffs allegatttiefendants have maintained this position in
response to insurance agents’ challengasealesignation and in earlier litigatiokd. 1 72—-73.
Thus, plaintiffs allege: “[T]o the extent anyramistrative remedies wewvailable, it would
have been futile for Plaintiffsn@ Class Members to pursue thend”  74.

The Tenth Circuit generally excuses thel&R exhaustion requirement “in two limited
circumstances—when resort to administrative remedies would be futile or when the remedy
provided is inadequate.Holmes v. Colo. Coalition for Homeless Long Term Disability Plan
762 F.3d 1195, 1204 (10th Cir. 2014). Defendants argue that plaintifigatdias here fail to
plead sufficiently the futility excdjmn to the ERISA exhaustion requirement. But, as plaintiffs
explain, defendants largely supptireir argument by citing casdsciding the futility question
at summary judgment, not on a Rule 12(b)(6) motion to disndss.e.g, DeMoss v. Matrix
Absence Mgmt., Inc438 F. App’x 650, 65810th Cir. 2011) (affirrmg summary judgment

against plaintiff's ERISA claim because plaihtiever exhausted administrative remedies and
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the evidence failed to show futilityetting v. Fortis Benefits Ins. G& F. App’'x 833, 836
(10th Cir. 2001) (affirming summary judgment agaiplaintiff's ERISA claim because plaintiff
“provides no evidence in support of” her futildggument and “did not make this argument to
the district court”)Arapahoe Surgery Ctr., LLC v. Cigna Healthcare, Jid@.1 F. Supp. 3d
1092, 1110 (D. Colo. 2016) (granting summary judghagainst plaintiffs’ ERISA claims in
part because plaintiffs presented nalence of futility for certain claims).

Plaintiffs assert that defendants’ futilitygaiments are premature at the motion to dismiss
stage. The court agrees. Viewing the Complaaltegations in plaintiffs’ favor, plaintiffs have
alleged facts that are capable of supporting ariodir inference that it would have been futile
for plaintiffs to exhaust their administrativemedies before filing their ERISA claims.

The Complaint alleges that defendants havereesbéor decades that its insurance agents
are independent contractors—both in respongestorance agents’ chatiges to this designation
and in other litigation. Do@3 {f 72—73. The Complaint alleges that “as a result” of
defendants’ consistent and lostgnding position, “it wuld have been futile for Plaintiffs and
Class Members to pursue” any available administrative remeldie$.74. The court concludes
that these allegations sufficiently plead futility to survive Rule 12(b)(6) dismiSsa.Muller v.
Am. Mgmt. Ass’n Int]1315 F. Supp. 2d 1136, 1140 (D. Kan. 2003) (denying a Rule 12(b)(6)
motion to dismiss because “[i]n light of the libepd¢ading standards under the federal rules . . .
plaintiffs have sufficiently pled the exceptiaiesthe administrative exhaustion requirement” and
“[t]he court is therefore unwilling to dismigdaintiffs’ claim at this early stage.”)Cf. Jammal v.
Am. Family Ins. Grp.No. 1:13 CV 437, 2015 WL 1810304, at *9 (N.D. Ohio Apr. 21, 2015)
(concluding on summary judgment that “any attethptPlaintiffs might have made to pursue

ERISA benefits through the administrative psxavould have been futile” because “Defendants
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contended then, and still contethét their agents arindependent contractors with no standing
to pursue benefits” by arguing “thposition repeatedly to the IRS when challenged on the issue
of tax treatments, and [litigating] the isstepeatedly in vasus courts”).

The court thus denies defendants’ motiowlismiss plaintiffs’ ERISA claims.

D. Has Plaintiff Chavez Stated a Plausible Qantum Meruit/Rescission Claim?

Finally, defendants assert tiMt. Chavez’'s Count IV fails to allege a plausible claim for
guantum meruit/rescission under Kansas Idv. Chavez’'s quantum meruit/rescission claim
alleges that, as a result of defendants’ misiflagagon of his employnent status, defendants
received substantial benefits at his expense, including lost-profits, self-employment taxes,
premiums for insurance to replace workemmpensation and disalifi benefits, business
expenses, compensation of replacement workeis other expenses. Doc. 23  178. Mr.
Chavez asserts that he is #atl to compensation for the expenses that defendants illegally
required him to incur, and he seeks quanturrumealue of his service as an employée.

179.

Defendants argue that the court should dismiss the quantum meruit/rescission claim for
three reasonskirst, defendants assert, Mr. Chavez’s quantneruit claim duplicates his unjust
enrichment claim. The court recognizes tanhsas appears to uge terms quantum meruit
and unjust enrichment “interchangeablfséeHaile Group, LLC v. City of Lenex@42 P.3d
1281, 2010 WL 4977221, at *9 (Kan. Ct. App. 201 dublished table opinion) (“In Kansas,

the terms “quasi-contract,” “unjust enrichmerdiid “guantum meruit” appear to be used
interchangeably and a claim based on any suatryhs typically considered equitable in
nature”). See also Consolver v. Hot895 P.3d 405, 411 (Kan. 2017) (“Unjust

enrichment/quantum meruit is an equitable doettifcitation and internal quotations omitted)).
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But, as the court has observed, no Kansas Sup@ourt authority or other persuasive Kansas
state authority “expressly hold[s] that Kansassdoet recognize the twanctrines as separate
causes of action.Rezac Livestock Comm’n Co., Inc. v. Pinnacle BaBk F. Supp. 3d 1150,
1174 (D. Kan. 2017). So, the courshdeclined to assume thati&as considers the two claims
to assert the same cause of actitth. And it has permitted a plaintiff to plead quantum meruit
and unjust enrichment as alternatifor even inconsistent) legal theories, as Rule 8(d) authorizes.
Id.

Here, defendants cite no authority explicitly holding that Kansas does not permit
alternative pleading of unjustrichment and quantum meruiaichs. Without such authority,
the court declines to dismiss the quantum meruit claim as dupliéative.

Secongddefendants argue that Kansas law préetua quantum meruit claim when a valid
written contract existbetween the partieske., the Agent Contract. Indeed, our court has held
that, in Kansas, “quantum meraitd restitution are not availaliteeories of recovery when a
valid, written contract addssing the issue existsFPusion, Inc. v. Neb. Aluminum Castings,

Inc., 934 F. Supp. 1270, 1275 (D. Kan. 1996) (citing and quaiihgn v. Smith285 P. 589, 591

(Kan. 1930) (“[QJuantum meruit . . . is gnhvailable in case &contract is void,

8 Defendants’ Reply asserts that, even if quainteeruit is a distinct legal theory under Kansas

law, plaintiffs’ Complaint fails to plead facts supporting such a distinct, legal claim. Doc. 54 at 43. Our
court “generally refuse[s] to consider issuaised for the first time in a reply brieflliebau v. Columbia
Cas. Co,. 176 F. Supp. 2d 1236, 1244.(Kan. 2001) (citations omittedjee also Nat'l R.R. Passenger
Corp. v. Cimarron Crossing Feeders, L1 Ho. 16-1094-JTM-TJJ, 2018 WL 489100, at *1 (D. Kan. Jan.
19, 2018) (“[T]he Court will not consider arguments raikedhe first time in a reply brief, particularly
where the arguments could have been made in théfstance.”). And on its merits, this argument isn’t
persuasive. The Complaint alleges facts supportingléments of a quantum meruit claim. In Kansas, a
guantum meruit claim requires: “(1) the plaintitinferred a benefit on the f@dadant; (2) the defendant
appreciated and has knowledge of the benefit(@nthe defendant accepted and retained the benefit
under circumstances that make the retention unjushiV. of Kan. Hosp. Auth. v. Bd. of Comm’rs of Cty.
of Wabaunsee327 P.3d 430, 441 (Kan. 2014). Plaintiffs’ Complaint alleges: (1) Mr. Chavez incurred
expenses that defendants should have but did no{Pagefendants received substantial benefits from
forcing Mr. Chavez to incur thexpenses instead of paying the expes themselves; and (3) defendants
accepted and retained the benefits while illegallyiing Mr. Chavez to bear them using the Agent
Contract and other policies, procedures, and rules. Doc. 23 11 170-185.
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unenforceable, rescinded or waived by the psegking to recover.”). And our court has
dismissed claims premised on quasi-contractrtbeplike quantum meruit, when the parties do
not dispute the existence of a writieantract governing the controvers$ee id(dismissing
restitution claim because the parties agreedalvaitten contract existed and the written
contract governed the disputege also Regal Ware, Inc. v. Vita Craft Coh3 F. Supp. 2d
1146, 1150-51 (D. Kan. 2006) (dismissing unjust emmifit claim because plaintiff could not
use that theory to enforce the contrattiidies imposed upon defendant by the parties’
agreement).

Nevertheless, a quantum meruit claim isdigable as a measure of damages when a
contract is void, unenforceable, rescindedyaived by the party seeking to recovebelta
Grps. Eng’g, Inc. v. Sprint Spectrum, L,.229 P.3d 420, 2010 WL 1882143, at *6 (Kan. Ct.
App. May 6, 2010) (unpublished table opinioi®o, our court has permitted plaintiffs to assert
guantum meruit claims as an alternative to a bredcontract claim when the parties have not
stipulated to the existence of anforceable contract between theS8ee Ireland v. Dodso04
F. Supp. 2d 1128, 1143 (D. Kan. 201€9¢e also U.S. ex rel. W. tEalite Co. v. Mohan Constr.,
Inc., No. 11-2491-JAR-KGG, 2012 WL 907088, at *3 (D. Kan. Mar. 15, 2002).

Here, the parties have not stipulated—attleas expressly—that a valid and enforceable
contract exists betwedghem that governs the dispute. To the contrary, plaintiffs’ Complaint
pleads that the Agent Contract is “void asiagt public policy and therefore unenforceable”
because it fails to recognize pitffs’ employment status. Doc. 23 § 172. The Complaint also
alleges that the Agent Contract “is an anscionable contract of adhesion, which is
unenforceable as contrary to ablic interest, policy and law.Id. § 173. Accepting these

allegations as true—as the court must on a motion to dismiss—planatifésalleged that the
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contract is void and unenforceable. Thus, thetdollows the cases above that have allowed
plaintiffs to plead quantum meruit claims whbe record is not yet clear that a valid and
enforceable contract exists. And it declib@slismiss Mr. Chavez’s quantum meruit claim for
this reason.

Finally, defendants assert that the rescissioimcig barred because plaintiffs ratified and
accepted the benefits of the Agent Contracts thegt seek to rescind. Doc. 32 at 36. Plaintiffs
never respond to this argument. Their Oppositnentions rescissionguonce—asserting that
they request rescission as a remedy. Doat4B. As defendants acknowledge, plaintiffs’
Complaint never seeks rescission of the Agent Contracts expliSidgDoc. 23 at 47 (reciting
the term “rescission” in thed@int IV heading but nowhere elsethe Complaint). And, more
importantly, plaintiffs don’t respond substantivetydefendants’ argument that Kansas law bars
plaintiffs’ rescission claim. The court thus as®s that plaintiffs have abandoned their request
for rescission.See Hinsdale v. Cityf Liberal, Kan, 19 F. App’x 749, 768-69 (10th Cir. 2001)
(affirming district court’s dismissal of plaifits equal protection claimafter it concluded that
plaintiff had abandoned the claim becausé&de not addressed it ims memorandum opposing
summary judgmentgee also C.T. v. Liberal Sch. Dj€i62 F. Supp. 2d 1324, 1337 (D. Kan.
2008) (concluding that plaintiff had abandornési retaliation claim by not responding to
defendant’s motion for summary jusignt against the claim).

Also, as defendants explain, other courts hayected requests tescind employment
agreements after execution because it is difficuiestore the parties to their pre-contract
positions. See Baker v. Penn Mut. Life Ins. Ct88 F.2d 650, 661 (10th Cir. 1986) (recognizing
difficulty of ordering rescission, psecially when plaintiff had féed to “explore the subject of

income which he received under the contract beflore and after termination, or the subject of
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restoration of the status quoNtiller v. U.S. Foodservice, Inc361 F. Supp. 2d 470, 485 (D.
Md. 2005) (denying rescission of fully perforchemployment agreement because “equitable
rescission is impracticable in this case becauseibt possible for the companies to restore to
[plaintiff] the services he rendered to them”).

For all these reasons, the court dismisses tiigest for rescission as a form of relief.
But it does not dismiss the quantum meruit claim. Plaintiff Chavez has stated a claim for
guantum meruit that seeks reliehot in the form of rescission—but in the form of damages for
lost business expenses and the quantumimelue of services. Doc. 23 1 179.

IV.  Conclusion

For reasons explained above, the court grd@fisndants’ Motion t@ismiss in part and
denies it in part. The courtsisses the following claims from the action: plaintiffs’ RICO
(Count I) and declaratory relié€ount VI) claims, and plaiift Tronsgard’'s KWPA, quantum
meruit, and unjust enrichment claims.

The following claims remain in the casplaintiffs’ ERISA claim (Count II), and
plaintiff Chavez’s KWPA (Count Ill), quantum met (Count 1V), and unjust enrichment (Count
V) claims.

IT IS THEREFORE ORDERED BY THE COURT THAT defendants’ Motion to
Dismiss (Doc. 31) is granted part and denied in part.

IT IS SO ORDERED.

Dated this 25th day of April, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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