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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

THE SAC AND FOX NATION, INC.,

Plaintiff,
V. Casé&o. 17-2416-JWB
CONTAINMENT SOLUTIONS, INC,, et al.,

Defendants.

MEMORANDUM AND ORDER

This case comes before the court on DefenBaniali, Inc.’s (“Denali”) amended motion
to dismiss for lack of personal jurisdiction. (Doc. 35Tjhe motion has been fully briefed and is
ripe for decision. (Docs. 36, 42, 44.) Demainotion is GRANTED for the reasons herein.

l. Procedural History and Relevant Facts

Plaintiff, The Sac and Fox Nation of Missoum Kansas and Nebska, is a federally-
recognized Indian tribe. PIdifi is the owner and operator tiie Sac & Fox Truck Stop (“truck
stop”) in Powhattan, Kansas. @kruck stop was built in 1998 lopntractor M.A.C. Corporation
(“M.A.C."). Defendant ContainmérSolutions, Inc. (“CSI”), formdy Fluid Containment, Inc., is
in the business of mafacturing fiberglass composite undeygnd storage tanks. Denali is the
parent company of CSl.Denali is a Delaware corporation with its principal place of business in
Houston, Texas. (Doc. 45 at 5-6.)

The original underground storage tank sysatitine truck stop coained four tanks. Two
of the tanks were CSI's 15,000-gallon single wderglass underground storage tanks (the

“tanks”). They were designed and manufactured in 1998 by CSI| anddfd to M.A.C. to install

! Denali’s initial motion to dismiss (Doc. 34) is moot in ligiitthe amended motion to dismiss before the court.
(Doc. 35.)
2 CSl has not challenged this court’s personal jurisdiction over CSI.
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at the truck stop. The tanks warsstalled according to CSI'specifications. The tanks had
monitoring equipment as part of its systevhich would sound an alarm if there were any
monitoring problems. On July 20, 2015, an alarntfentanks went off. All pump dispensers
were shut off by the truck stop #taA video inspection showedrapture of the single wall CSI
tank used to store gasoline fuels. Plaintiff made a cfaima limited warranty under CSI's
warranty on the tanks. CSI denied Pldfistiwarranty claims.(Doc. 45 at 11-14.)

In December 2016, the tanks were removetbd.C. New double wall tanks have been
installed to replace the failedntes. Ongoing remediation is bgiperformed by Plaintiff at the
truck stop. Estimated remediation costs fer filed tanks exceed $2.5 million. (Doc. 45 at 15-
16.)

Plaintiff brought this action a&jnst CSI and Denali, allegingarious claims of product
liability, breach of warnty, negligence and fradd(Doc. 1.) Plaintiff ha since filed an amended
complaint. (Doc. 45% Plaintiff's amended complaint afjes that Defendants, including Denali,
manufactured, marketed, distriedt and sold the tanks to Riaff through M.A.C. Plaintiff
further alleges that although Denali is the pareompany of CSI, Denali exerts complete
dominion over CSI and that the creation of CSaaeparate entity is“aubterfuge designed to
defeat public convenience, justdywrong, perpetrate a fraud andatinerwise work an injustice.”
(Doc. 45 at 9.)

Denali moves to dismiss on the basis thatdbist lacks personalijisdiction. (Doc. 35.)

3 Plaintiff also brought claims again$BC” Companies, which comprise of all of the previous corporations and
holding companies that were purchased by Denali. niffaalleges that the names and identities are yet to be
discovered. (Doc. 45 at 6-7.)

4 The amended complaint was filed after the motion to dismiHowever, the magistrate judge entered an agreed
order in which the parties stipulated that the motion $ondis and related filings were applicable to the amended
complaint. (Doc. 49.)



Il. Analysis

On a Rule 12(b)(2) motion to dismiss, Plaintiff must make a prima facie showing that the
court has personal jurisdiction over the defenda®is. Republic Ins. Co. v. Continental Motors,
Inc., 877 F.3d 895, 903 (10th Cir. 2017f a defendant challeng#se jurisdictional allegations,
such as Denali has done here, Plaintiff “must sugperjurisdictional allegations of the complaint
by competent proof of the supporting fact§unlight Saunas, Inc. v. Sundance Sauna, #27.

F. Supp. 2d 1011, 1014 (Ran. 2006) (citingPytlik v. Prof| Res., Ltd887 F.2d 1371, 1376 (10th
Cir. 1989)). All factual disputes must be resolvedPlaintiff's favor and, to the extent that they
are uncontroverted by Denali’s affidavit, “the allégas in the complaint must be taken as true.”
Id. (citing Intercon. Inc. v. Bell Atlinternet Solutions, Inc205 F.3d 1244, 1247 (10th Cir.2000)
(only well-pled facts, as distinguished framonclusory allegations, accepted as true)).

“To obtain personal jurisdiction over a nondest defendant in a diversity action, a
plaintiff must show that jurigdtion is legitimate under the lawd the forum state and that the
exercise of jurisdiction does not offend the guecess clause of the Fourteenth Amendm@r.”
Agriculture & Nutrition, LLC v. Ace European Group, Ltd88 F.3d 1282, 1286-87 (10th Cir.
2007). Because the Kansas long-atatute is construed liberally &low jurisdiction to the full
extent permitted by due process, the court ordingribceeds directly to the constitutional issue.
Id. at 1287 (citingdMI Holdings, Inc. vRoyal Ins. Co. of Canada49 F.3d 1086, 1087 (10th Cir.
1998)).

“The Due Process Clause protects an individuigérty interest in not being subject to the
binding judgments of a forum wittvhich he has established no meaningful ‘contacts ties, or
relations.” Burger King Corp. v. Rudzewic471 U.S. 462, 471-72 (1985). Therefore a “court

may exercise personal jurisdiction over a noesg defendant only so long as there exist



minimum contacts between the defendant and the forum staterfd—Wide Volkswagen Corp.
v. Woodson444 U.S. 286, 291 (1979). The requisit@imium contacts may be established under
one of two theories: “ggific jurisdiction” or “general jurisdiction.” Ifthe requisite minimum
contacts are met, the court proceeds to determvimether the “assertion of personal jurisdiction
would comport with fair playand substantial justice.Old Republic Ins. Cp.877 F.3d at 903.
General jurisdiction is based on aut-of-state corporation’s tmtinuous and systematic” contacts

with the forum stateld. at 904. Specific jurisdimn exists if the deferaht has “purposefully
directed’ his activities at residendf the forum, and the litigatiaesults from alleged injuries that
‘arise out of or relatéo’ those activities.”Burger King Corp. 471 U.S. at 472 (internal citations
omitted);See Mitchell v. BancFirsNo. 17-2036, 2018 WL 338217,*& (D. Kan. Jan. 9, 2018).

Plaintiff contends that the amended cdaimt establishes both general and specific

jurisdiction in this matter. (Doc. 42.)
A. General Jurisdiction

General jurisdiction arises based on a defendant’s business contacts with Karttas.

& Hutton Law Firm, LLC v. Girardi & Keesed6 F. Supp. 3d 1208, 1217 (D. Kan. 2015). To
establish general jugdiction, Plaintiff must “demonstmatthe defendant's continuous and
systematic general business contactd.”at 1218.

Plaintiff contends that thigourt has general jurisdiction over Denali because of its
subsidiaries’ business in the state. Denali hasngted an affidavit by Ada Silva, Director of
Corporate Tax and Controller, in support of its motion which attests to facts concerning Denali’s
operations. The affidavit states that DenalaiBolding company for various companies in the

Fiberglass Reinforced Plastic Industry; Denahas registered to do business in Kansas; Denali

does not have any real or personal property indda; Denali does not solicit business in Kansas;



Denali does not maintain employees, offices, &genbank accounts Kansas; Denali does not
manufacture, market or diditite any products; and Denali dmbt manufacture, market or
distribute the tanks. (Doc. 36, Exhat 7-9.) In addition, the affavit makes specific statements
regarding Denali’s relationship with CSI. @&haffidavit states that Denali caused CSI to
incorporate; Denali owns all dhe stock of CSI; Denali an@SI share some officers and one
director but CSI has two different officers atitdee different directors; Denali and CSI are
financially independent of each other; CSFu#ly capitalized and Denali does not pay for the
salaries or operating expenses; @&dl Denali do not treat assetdlué one as assets of the other;
CSI prepares its own financial statements laadgets; and the separaterporate entities have
been maintained. (Doc. 36, Exh. A at 8-10.)

Plaintiff has attempted to controvert Silva’s affidavit with numerexisibits. Plaintiff,
however, has not authenticated thexhibits as requirdaly the rules. Affidavits and documents
in support or in opposition to a motion to dismiss tukack of personal jurisdiction must comply
with Fed. R. Civ. P. 56(®)i.e., they must be made on persbkaowledge, set forth such facts
as would be admissible in evidenesad show affirmatively that the affiant is competent to testify
to the matters stated thereimhompson v. Chamber804 F. Supp. 188, 191 (D. Kan. 1992).
While Fed. R. Evid. 902 providesrf@ertain evidence to be self-authenticating, the exhibits
submitted by Plaintiff are not self-authenticatadmruments. For example, Rule 902(4) provides
that public records may be selithenticated if they are cergfl copies. Although Plaintiff has
attached several public records, such as SEC fialngKansas Secretary $tate filings, Plaintiff
has not provided certified copie$ the records. Notably, the Kansas Secretary of State filings

attached to Plaintiff's memmandum clearly state that thaye non-certified copiesSée e.g.Doc.

5> Rule 56(c) discusses supporting factual positions. The prior Rule 56(e) is now included in RulS&é Cglotex
Corp. v. Catrett477 U.S. 317, 321 n. 3 (1986).



42, Exh. 16.) Therefore, Plaiffts exhibits are notself-authenticating rad Plaintiff has not
provided an affidavit to authenticate the same.

“Unauthenticated documents, once lt#ayed, cannot be considered. Danaher v. Wild
Oats Markets, In¢.779 F. Supp. 2d 1198, 1205 (D. Kan. 2(fL1Jherefore, the court cannot
consider Plaintiff's factual assertions made in an attempt to controvert Denali’s facts as they are
based on unauthenticated exhibits.

Denali does not dispute the facatiCSI sold the tanks to Plaintiff. The fact that CSlI, as
Denali’s subsidiary, has conductedsmess in Kansas, is not sufficiea find genergurisdiction.
“For purposes of personal jediction, ‘a holding or parent otpany has a separate corporate
existence and is treated separately from theidialog in the absence afrcumstances justifying
disregard of the corporate entity.Good v. Fuji Fire & Marine, Ins. Co271 F. App'x 756, 759
(10th Cir. 2008) (quotin@uarles v. Fuqua Indus., In&P4 F.2d 1358, 1362 (10th Cir. 1974) and
citing Benton v. Cameco CorB75 F.3d 1070, 1081 (10th Cir. 2004)).

In considering Denali’'s contacts with Kassfor the purpose of determining whether
general jurisdiction exists, “courts have consédesuch factors as: (Whether the corporation
solicits business in the state through a locakeffor agents; (2) whethéhe corporation sends
agents into the state on a regular basis to soblisiness; (3) the extent to which the corporation
holds itself out as doing business in the forstate, through advertisements, listings or bank
accounts; and (4) the volume of business cotatlin the state by the corporatiortiutton &
Hutton Law Firm 96 F. Supp. 3d at 1218 (quotifigerweiler v. Croxton & Trench Holding Corp

90 F.3d 1523, 1533 (10th Cir. 1996)). None adsth factors support fnding of general

& While Thompsonwas decided in the context of a motion for summary judgment, the same rule applicable for
authentication in summary judgment motions is appleabthe context of a Rule 12(b)(2) motiohhompson804
F. Supp. at 191.



jurisdiction. Based on Denali’$falavit, Denali does not solicliusiness in Kansas and does not
do business in Kansas. Plaintiffshaot properly controverted Silvaadfidavit as to these facts.
Therefore, Plaintiff has not established tthéé court has general jurisdiction over Derali.
B. Specific Jurisdiction
a. Denali's Conduct

Plaintiff also argues that Denali’s conduct subjédts specific jurisection in this forum.
Specific jurisdiction applies when the suit arisesafwr relates to a defennigs contacts with the
forum stateMonge v. RG Petro-Machinery (Grp.) Co. Ltd01 F.3d 598, 613-614 (10th Cir.
2012). To satisfy specific jurisdion, Plaintiff's injury “must arise out of or rakato activities
that [defendants] purposefully directat residents of the forumld. at 617.

Plaintiff contends that Denali’s actions shthat it purposefully availed itself of this forum
as CSI merged into Denali in 1997 and the tam&se manufactured and sold to Plaintiff by the
“consolidated/merged” subsidiaries. (Doc. 42 at Zdenali’s affidavit and exhibits detailing the
corporate structure show that CSl is a sepamatiéy from Denali. CSI was previously known as
Fluid Containment. Based on Silva’s affitaand documentary evidence, current CSI never
merged into Denalfi. Therefore, the entities must be treaasdeparate for purposes of jurisdiction
unless Plaintiff shows that theage circumstances that justifysdegarding the corporate entity
under an alter ego theorgood 271 F. App'x at 759.

Plaintiff also argues that Denali has purposefalmiled itself of this forum by placing its

product in the stream of commerce and usisglas network that markets throughout the United

7 Plaintiff also cannot establish general jurisdiction undettbery that Denali is the alter ego of CSl, see discussion
infra.

8 There were other subsidiaries, including prior subsidigngswere named Containmesulutions, Inc., that merged
with Denali. However, current CSI, which is the named Defendant in this action, was previansgy Fluid
Containment and has not merged with Denali based on Silva’s affid8e#D¢c. 36, Exh. A.)
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States. Plaintiff's position, howey, is based on inadmissible emiite. Silva’s affidavit states
that Denali did not manufactunmarket or distribute the tanks at issue in this action. Denali does
not manufacture, market or digtute any products. (Do86, Exh. A.) Denaklso does not solicit
business in Kansasld() Therefore, Plaintiff has failed to show that Denali purposefully availed
itself of this state.
b. Alter Ego

Plaintiff further contends th&enali is subject to personalisdiction in this state because
it is the alter ego of CSI. Kansas law recognthes a corporation may like alter ego of another
corporation. Dean Operations, Inc. v. One Seventy Ass@&. Kan. 676, 680, 896 P.2d 1012,
1016 (1995). A nonresident parentparation, like Denali, may be Bject to personal jurisdiction
in Kansas if it is the alter ego of CDoughty v. CSX Transp., In@58 Kan. 493, 499-500, 905
P.2d 106, 111 (1995). The acts of CSI would thevide a basis for jisdiction over Denali
“even if it had no contaatith the forum state.’Lemaster v. Collins Indus., IndNo. 11-CV-2128-
JTM, 2011 WL 5966911, at *3—4 (Xan. Nov. 29, 2011) (citin@otracom Commodity Trading
AG v. Seaboard Corp94 F.Supp.2d 1189, 1195 (D. Kan. 2000)). Plaintiff must show “that
application of Kansas law woutdsult in ‘piercing the corporateil or imposing liability through
agency principles.”ld. (internal citations omitted).

There are ten factors that theurt must review to determine whether Denali is the alter
ego of CSI. Thedctors are whether:

(1) the parent corporation owal$l or a majority of the capitatock of the subsidiary; (2)

the corporations have commomegitors or officers; (3) the pant corporation finances the

subsidiary; (4) the parent corporation subscribed to all of the capital stock of the subsidiary

or otherwise caused its incorporation; (5)$hesidiary has grossly inadequate capital; (6)

the parent corporation pays the salariesxpeases or losses tie subsidiary; (7) the

subsidiary has substantially no business except with the parent corporation or no assets

except those conveyed to it by the parent cafoam; (8) in the papers of the parent
corporation, and in theaements of its officers, the subsigias referred to as such or as



a department or division; (9) the directars executives of the subsidiary do not act
independently in the interest of the submig but take direction from the parent
corporation; and (10) the formal legal requoients of the subsidiary as a separate and
independent corporain are not observed.

Doughty 258 Kan. at 499.

“Meeting just one of the alteego factors is not enoughl’emaster2011 WL 5966911, at
*4. Moreover, no specific combinati@r single factor is conclusivéd. Plaintiff must make a
further showing “that he would suffer an injusticeh& court gives effect tihe legal fiction of a
separate corporationsld. (citing Doughty 258 Kan. at 500).

Reviewing the factors, Plaintiffas shown that Denali ownl the stock of CSlI, caused its
formation and has common directors and officatthhough CSI does haverelctors and officers
that are not directors amdficers of Denali. These three factaweigh in favor of Plaintiff.

The remaining factors weigh in favor of Dé&naCSl is fully capitilized and Denali does
not pay CSI's employees’ salaries and operatingresg®e CSI has substah business with other
entities. CSl is referred to assubsidiary and not a departmentivision. CSI’s directors and
executives act independently and both corporationsihese maintained as separate entities. (See
Doc. 36, Exh. A))

Plaintiff has established thBenali owns CSI and that théyave some common officers.
These facts are not sufficient tadasish personal jurisction. Mere ownership is not sufficient
to disregard the independent corporate entitiisor Title Ins. of Fla. v. Nations Holding Go.
No. 07-2456-CM, 2008 WL 4427655, at *6 (D. Kan. Sept. 25, 2008) (d¢tamga v. Signal Cas
216 Kan. 471, 532 P.2d 1330, 1337 (Kan. 19280, “the fact that tw corporations may have

common officers, that one is the pairef the other, or that the pateselects from its own directors

and officers the majority of diremts of the other is, without mornesufficient to warrant disregard



of the corporate entity.” Id. (citing Schmid v. Roehm GmbB44 F. Supp. 272, 275 (D. Kan.
1982)). Therefore, the factors weigh againfsh@ing that Denali is th alter ego of CSI.

Finally, Plaintiff must show that it will suffean injustice if the court gives legal effect to
the two corporations. Plaintif’amended complaint merely makes a conclusory statement that it
will “work an injustice on Plaintiff.” (Doc. 45 &.) Plaintiff's brief also makes a conclusory
statement without stating how iowld be an injustice(Doc. 42 at 31.) Lacking any enlightening
argument to the contrary from the Plaintiff, theidaconcludes that in a sa such as this, where
the only relief sought is aney damages, the principal injusticattmight lead a court to disregard
the separateness of affiliated entities isemh the parent corporation has intentionally
undercapitalized the subsidiary and, as a resulsuhsidiary would be wlitout assets to satisfy a
potential judgmentSee Luc v. Krause Werk GMBH & C889 F. Supp. 2d 1282, 1290 (D. Kan.
2003) (subsidiary was undercapitalized and insd)jveio such showing has been made here.
Accordingly, Plaintiff has not mets burden to show that it woukliffer an injustice if the court
declines to treat Denali as the alter ego of CSI.

Based on the foregoing, Plaintiff has not established that Denali is subject to personal
jurisdiction through the acts of CSI.

c. Website

Finally, Plaintiff argues that Dwli is subject to personalrjadiction in Kansas based on
its website. The Tenth Circuit @@mined that “mainteance of a web site doest in and of itself
subject the owner or operatorgersonal jurisdiction, even for aatis relating to the site, simply
because it can be accessed by residents of the forum st@pint Commc'ns, L.P. v. Cox
Commc'ns, In¢ 896 F. Supp. 2d 1049, 1060 (D. Kan. 2012) (qudBhgader v. Biddinger633

F.3d 1235, 1241 (10th Cir. 2011)). With respect veed site, there must be evidence that Denali
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“actually and deliberately used its&bsite to conduct commerciahtrsactions on a sustained basis
with a substantial number oésidents of the forum.1d. Plaintiff has failed to introduce such

evidence. Therefore, Denali cannot be subjecpersonal jurisdiction because it operates a

website.
[l. Conclusion

The court finds that Plaintiffs amended complaint fails to establish that this court has
personal jurisdiction over DenalDenali’'s amended motion ttismiss (Doc. 35) is GRANTED,
such dismissal to be without prejudictor the reasons set forth herein.

IT IS SO ORDERED this 20th day of July, 2018.

s/ John W. Broomes

JOHN W. BROOMES
UNITED STATESDISTRICT JUDGE

° See Hollander v.&hdoz Pharms. Corp289 F.3d 1193, 1217 (10th Cir. 2002) (holding that a dismissal for lack of
personal jurisdiction should be without prejudice).
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