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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff,
Case No. 17-2453-JAR
V.

UPS GROUND FREIGHT, INC. d/b/a UPS
FREIGHT, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Equal Employment Opportunity Commission’s (‘EEOC”) remaining claim in
this case asserts disability discriminationb@half of Thomas Diebold against his former
employer UPS Ground Freight, Ird/b/a UPS Freight (“UPSFY.This claim arises under the
Americans with Disabilities Act (“ADA”)as amended by the ADA Amendments Act of 2008
(“ADAAA”). 2 Before the Court are the parties’ cross-motions for summary judgment (Docs.
116, 165). The motions are fully briefed and the €Csuprepared to rule. As described more
fully below, the Court denies doimotions for summary judgment.

l. Summary Judgment Standard

Summary judgment is appropwaf the moving party demonstrates that there is no

genuine dispute as to any material fact and that it is ehtdlfudgment as a matter of l&win

applying this standard, the court views the euk and all reasonable inferences therefrom in

Teamsters National UPS Freight Negotiating Committee is a defendant under Fed. R. Civ. P. 19(a) as to
Count Il only. This Court previously granted the EEO@tion for judgment on the pleadings as to Count I, so
UPSF is the only remaining defenda®tee Docs. 31, 159 n.1.

2pub. L. No. 110-325, 122 Stat. 3553 (codified as amended at 42 U.S.C. §§ 12101-12213).
SFed. R. Civ. P. 56(akee also Grynberg v. Totdi38 F.3d 1336, 1346 (10th Cir. 2008).
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the light most favorable to the nonmoving pdrt§There is no genuine issue of material fact
unless the evidence, construed in the light rfangirable to the nonmoving party, is such that a
reasonable jury could return a verdict for the nonmoving part.fact is “material” if, under
the applicable substantive law, it is “essalrtb the proper disposition of the claifh.An issue

of fact is “genuine” if‘the evidence is such that a reasdagbry could return a verdict for the
non-moving party.” The facts “must be identified by reference to an affidavit, a deposition
transcript, or a specificx@ibit incorporated thereirf” Rule 56(c)(4) prades that opposing
affidavits must be made on personal knowledge shall set forth such facts as would be
admissible in evidence.

To prevail on a motion for summary judgnt on a claim upon which the moving party
also bears the burden of proof at trial, the moving party must demonstrate “no reasonable trier of
fact could find other than for the moving part§.“Where, as here, the p@s file cross-motions
for summary judgment, we are entitled to asstiméno evidence needslie considered other
than that filed by the parties, but summary jmegt is nevertheless inaqpriate if disputes

remain as to material fact$!” Cross summary judgment mat®should be evaluated as two

4City of Harriman v. Be|l590 F.3d 1176, 1181 (10th Cir. 2010).
SBones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004).

SWright ex rel. Trust Co. of Kan. v. Abbott Labs., 1289 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Incl144 F.3d 664, 670 (10th Cir. 1998)).

"Thomas v. Metro. Life Ins. G&31 F.3d 1153, 1160 (10th Cir. 2011) (quotglerson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)).

8Adams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000).
9Fed. R. Civ. P. 56(c)(4).
10 eone v. Owsley810 F.3d 1149, 1153 (10th Cir. 2015).

James Barlow Family Ltd. Bhip v. David M Munson, Inc132 F.3d 1316, 1319 (10th Cir. 1997)
(citation omitted).



separate motion'€. But to the extent they overlapgtiCourt can address the legal arguments
together:3

Finally, summary judgment is not a “disfaedrprocedural shortti on the contrary, it
is an important procedure “designed to secueguht, speedy and inexpensive determination of
every action.** In responding to a motion for surany judgment, “a pay cannot rest on
ignorance of facts, on speculation, or on suspiand may not escape summary judgment in the
mere hope that something will turn up at trigl.”
I. Uncontroverted Facts

Most of the material facts in this matter aipidated in the Pretrial Order. To the extent
the following facts are not stipulated, they areamiroverted. The Coudoes not consider facts
presented by the parties that tiecord does not suppartthat are immateai to resolution of
the motion. Nor does the Court consider legal mwgpts or conclusionsceied in the parties’
statements of fact.

Diebold’s Stroke

Thomas Diebold worked as a road drif@r UPSF starting in 2006. Diebold had a
“cerebrovascular accident,” or strokey January 21, 2013, and was hospitalized for
approximately two days. Diebold’s spouse regbttehis UPSF supervisors that Diebold had a
stroke requiring hospitalization atitht he was unable to woriebold’s stroke affected his
neurological and cardiovascukystems. He had weakness andbness on his right side, and

had difficulty holding eating utensils. Accondj to his physician, therske “significantly

2Banner Bank v. First Am. Title Ins. C816 F.3d 1323, 1326 (10th Cir. 2019).

BRoss v. Rothstei®2 F. Supp. 3d 1041, 1048 (D. Kan. 2015) (cifiegges v. Standard Ins. CG04 F.
Supp. 2d 1149, 1155 (D. Kan. 2010)).

YCelotex Corp. v. Catretd77 U.S. 317, 327 (quoting Fed. R. Civ. P. 1).
15Conaway v. Smitt853 F.2d 789, 794 (10th Cir. 1988).



impacted his Right Upper Extremities (RUE) including weakness, numbness, dystaxia, etc., in
his right arm and hand® Due to the “consequences on ’s self-care, arm and hand grip
strength, working, etc.,” several specialists were prescribdddaare, including physical and
occupational therap}.

After his release from the hospital, Diebodgborted to his supervisors that he would
need therapy before returning to work. Dieb®imanager, Jeff Wry, told Diebold to call when
he was ready to go back to work. Diebold was off work for approximately three weeks to do in-
clinic physical and occupational therapycdDpational therapistséng and observations
showed that Diebold had detie including right-sideveakness for self-care and transfers,
decreased endurance for transfers and safetyeatamt ability for indepelent self-care, and
decreased functional coordination. Nonetke| on February 6, 2013iebold’s personal
physician released him back to work with noniesbns. Diebold returned to work with UPSF
on February 10, 2013, to the same road drivettipaghe had before his stroke. He performed
the functions of the road dey position, did not require hefpom UPSF, and there was no
complaint or concern by UPSF that badd was unable to perform his job.

UPSF’s road driver position required a comeom@rdriver’s license (“CDL”) and a valid
medical examiner’s certificate (“MEC”). B. Department of Transportation (“DOT")
regulations require interstate drivers to sutlimjperiodic medical examinations to obtain a
MEC. DOT guidance recommends a one-yearim@gjperiod after a “transient ischemic

attack/minor stroke” for commercial driveifb]ecause the recurree rate of ischemic

%Doc. 164-10 1 8.
d. 9.



neurological symptoms isdtiest during the first yeat® According to this guidance, “[a]
Transient Ischemic Attack (“TIA”) is an epide of focal neurological dysfunction reflecting
inadequate blood supply to one f@n of the brain. The attack usually lasts more than a few
seconds but less than 20 minutes,” and a “mimokstis a cerebrovasculapisode in which the
patient completely recovers oweperiod greater than 24 hoursimmhich minor neurological
residuals remain'® Similarly, the DOT Federal Motor @#er Safety Administration Medical
Examiner Handbook recommends a one-year waitinggéor stroke sufferers not at risk of
seizure.

On April 29, 2013, during his periodic driversedical examination, despite being told
that he “passed” the physical, Diebold’s MECswent reissued because he disclosed he had
suffered a strok&. The DOT examiner noted that Dietiaould not drive until his next physical
on January 23, 2014, but that he could work endixck. Diebold was never informed that he
lost his CDL??

UPSF Policy and Practice for Employees Required to Drive

Pursuant to UPSF policy in 2013, when “an employee [in the Kansas City terminal] in
any job classification requiring driving,” including Road Drivieocal Driver, and Jockey with
CDL, lost their CDL or their DOT MEC, thamployee was prohibited frodriving in any of

those jobs until regaining their CDL and/or DMEC. Diebold promptly reported to his

¥Doc. 164-8 at 22. This July 1988 Report was prepared by the DOT’s Conference owogdieairol
Disorders and Commercial Drivers, after which “neurolspgcialists, occupational health physicians, and motor
carrier industry experts reviewed and proposed modifications to the neurological regulationsnderetded test
procedures and decision matricies designed to guide neurological examinaiibias.3.

191d. at 22.
2Doc. 171 at 45:2-7.

2lUPSF objects that Diebold is not competent to testify about the status of his CDL. Theveaules
this objection and finds that under Fed. R. Evid. 602, this fact is admissible to the extent Diebold attests to his
personal knowledge of the status of his CDL. Defendants present no evidence to controvettsiebaition.



managers at UPSF on April 29, 2013, that thdina# examiner did not renew his MEC.
Therefore, Diebold was not permitted by UPSF toknas a road driver without a MEC pursuant
to DOT regulations because the job includddrstate driving. There were no accommodations
that could be made to allow Diebold to perforra #ssential functions &fPSF’s road driver job
without a MEC.

Although Diebold still desired tdrive after losing his MEQhe was desperate for work
and pay and sought hours as dockworker, purgoamhat he understood was UPSF’s policy for
those unable to drive, including those drivetsowvere arrested for or convicted of driving
under-the-influence (“DUI"). Article 21§ 2(a) of the 2008-2013 bective bargaining
agreement (“CBA”") states:

When an employee in any jokaskification requiring driving has

his/her operating privilege orcknse suspended or revoked for

reasons other than those for whitbie employee can be discharged

by the Company, a leave of absemgthout loss of seniority, not

to exceed one (1) year, shall be granted for such time as the

employee’s operating license Hasen suspended or revoked. The

employee will be given available work opportunities to perform

non-CDL required job functiorn&.
Wry believed that Article 21 § 2(a) permitted Diebold to work on the dock after he lost his MEC,;
Diebold also believed he caluwork on the dock. On @bout May 6, 2013, Diebold was
approved by Wry to start working on the datlrting on Monday, May 13, 2013, as a full-time
dock worker. But on May 10, 2013, Diebold was informed that UPSF would not permit him to

work on the dock as a full-time dock worketeafall. UPSF interpreted Article 21 8§ 2 as

applying to those whose CDL was “suspended woked” due to, for example, a DUI, but not to

22Doc. 166-2 at 41-42.



those who are medically disqualified. TherefddPSF took the position that this provision
therefore did not apply to Diebold.

Had Diebold worked on the dock as “an eaygle with Diebold’s s@ority, in any job
classification requiring driving® who received a DUI from May 13, 2013 through January 4,
2014: (1) there would have beefiyfihours per week available tonhj (2) he would have earned
thirteen paid vacation dayand (3) working only “available hours,” he would not have
conflicted with the seniority of any UPSF emmypée. Had Diebold worked on the dock the 50
hours each week that UPSF admits that he dvbal’e been able to work had their policy
permitted it, earning the admitted full-time dockrker pay based on his years of service, the
CDL differential, and the semiannual CBA pagr@ases, and getting the time-and-a-half for
time worked over forty hours, Diebold wouldveeearned $53,591.35. The value of the thirteen
vacation days that UPSF admits Diebolould have earned from May 13, 2013-January 4,
2014, was $2,745.60.

UPSF’s ADA Process

Diebold contacted Carla Beaglat UPSF on May 16, 2013, and told her he felt that he
was being discriminated against because the aagnwould not allow him to return to work on
the dock. Beazley relayed the phone call RSB decisionmakers for guidance, and explained
that Central Region Labor Manager Phil Bowen twdd that “our currentuynion] contract states
that [Diebold] is medically disqualified for a year. However, our new contract which will take

effect later this Summer, would in fact permit him to work the détKrideed, Bowen testified

#Doc. 159 1 22.
2Doc. 164-9 at 2.



at deposition that “the company’s position was;duse the union contract did not speak to Mr.
Diebold’s situation, he could not woon the dock following his stroke&”

Diebold provided a doctor’s note to UPSF, dated May 17, 2013, from the same
physician’s office that conducted his DOT medieshmination, that stated he “[m]ay work on
Dock.”® Also on May 17, 2013, Sharon Elliott, who is UPSF’s Occupational Health Nurse,
advised Diebold to participate in UPSF’'s ADAopess and Diebold requed that an ADA file
be opened.

UPSF’s 2012 ADA Procedural ComplianManual provides that its ADA
accommodation process has ten steps:

Step One: Commence the Process

Step Two: Gather Medical Information

Step Three: Evaluate Whether the Employee May Have a
Disability

Step Four: Notify the Employee

Step Five: Meet with the Epioyee (Hold Checklist Meeting)

Step Six: Identify Potdial Reasonable Accommodations
(Complete Written Checklist)

Step Seven: Evaluate Ampriate Accommodations (ADA
Committee Meets)

Step Eight:  Bargain with the Wm (when an accommodation is
identified for a union employee)

Step Nine: Notify the Employee

Step Ten: Close the Ffie

Whether the employee is disabledletermined at Step 3. That determination is logged
on a UPSF form entitled Accommodation Requegtvity Log (“ADA form”), on “Activity 6:

Evaluation of the Employee’s Condition Concludé¥.The ADA form provides three options:

2Doc. 164-4 at 33:20-25, 50:21-51:20.
2Doc. 166-6.

2"Doc. 164-6 at 51-52.

283ee, e.g.Doc. 164-7 at 4.



“Not a Covered Disability,” “Insufficient Medal Information,” or “May be Eligible for a
Reasonable Accommodatioff”If no disability is found aStep Three, UPSF is to

“close the file.?° If UPSF determines that the emypke has a condition that may qualify as a
disability, it proceeds to the nestep of the process. Miebold’'s ADA form, UPSF marked
the third option, that “[Diebold] May bEligible for a Reasonable Accommodatich.”

Steps Six and Seven of the ADA process mequPSF to determine if Diebold was a
“qualified individual with a dishility.” On “Activity 10: Committee Conference Held,” the
ADA form provides two options: “Employee may &€ualified Individual with a Disability.
Describe Identified Reasobi@ Accommodation,” or “Employee was NOT a Qualified
Individual with a Disability.®2 On Diebold’s ADA form, UPSF nmiked that Diebold “may be a
Quialified Individual with a Disabty,” stating “None” next to tk request for a description of
reasonable accommodatidh The parties stipulate thatritug the Accommodation Conference,
UPSF determined that Diebold could workasadock worker with or without a reasonable
accommodation.

On December 6, 2013, UPSF offered Dielesmidaccommodation pursuant to its ADA
process which would have him work as atftene (casual) dock worker for $22.355/hour.
UPSF's offer letter states that “nothing in tagreement is to be construed as an admission by
UPS Freight that Employee isisdbled’ as a matter of law? The pay rate ($22.355) that UPS

Freight offered Diebold for patime (casual) dock work was 86.38bthe pay rate that “an

29d.

3%Doc. 164-6 at 55.
31Doc. 164-7 at 4.
32d. at 6.

33 d.

34Doc. 166-7 at 2.



employee with Diebold’s seniority, in any jolaskification requiring drimg,” who received a
DUI, would have received at that time ($25.88))the same work. Diebold rejected the
accommodation offer.

On December 31, 2013, UPSF allowed Dieltol submit to another DOT physical
examination, and he obtained a valid MEC. URS8FDiebold back to work as a UPSF road
driver on January 5, 2014, afterebold obtained a valid MEOnd became reauthorized under
DOT regulations to drive interstate and perform the drackr position.

Diebold voluntarily retired from UPSF effective August 2015.

lll.  Discussion

The only remaining claim in this case isudt I, alleging disability discrimination under
the ADAAA relating to how the 2008—-2013 CBA wasplied by UPSF to Diebold after his
January 2013 strok®. Under the ADAAA, an employer is prohibited from discriminating
against “a qualified individuadn the basis of disability?® The EEOC claims that UPSF had an
express policy of treatindisabled drivers differently thaniders who got a DUI with respect to,
among other things, the ability to work on theck, the pay rate for working on the dock, the
receipt of CDL differential pay, and seniority. UPSF maintaiasite decision to apply the
CBA differently to Diebold as compared to emgtes who were arrested for or convicted of a
DUI was based solely on Diebold’s lack of a ®Eot because he was disabled as defined by

the statute.

35The EEOC does not assert a failure-to-aocmdate claim. Doc. 159 at 6 | 40.
3€42 U.S.C. § 12112(a).

10



Because the EEOC'’s claim in this casbased on discriminatory classification, the
McDonnell Douglasurden shifting framewéris inapplicable®” Plaintiff must still establish a
prima facie case of discrimination, howe¥&rTo establish a prima facie case of discrimination,
the EEOC must show that that at the timéhef adverse employment action, (1) Diebold was
disabled as defined under the ADAAA,; (2) Diethdd qualified, with or without reasonable
accommodation by the employer, to perform themsseunctions of the job; and (3) Diebold
was discriminated against because of his disaSfityhe Court first addresses UPSF'’s
argument that the EEOC did not properly mésesummary judgment on all elements of its
discrimination claim. Next, the Court catesrs each element of the EEOC’s disability
discrimination claim in turn.

A. CrossMotions

In its motion for summary judgment, the EEOC claims it has shown all elements of its
disability discrimination claim as a matterlav. UPSF argues that summary judgment is
appropriate in its favor becauBg&ebold was not disabled defined by the ADAAA. Although
the EEOC moves for summary judgment on Caumits entirety, it merely incorporates by
reference its response memorandum to UPSF'somédir summary judgment as to the issue of
whether Diebold is disabled, including its statenwradditional facts thare cited to the record

with particularity. UPSF was able ¢tontrovert these fastin its reply.

3’See Hawkins v. Schwan's Home Serv., Ifie8 F.3d 877, 883 (10th Cir. 2015) (finding direct evidence of
discrimination where employer’s decision was based on failed routine DOT medical evalgatoalso Vannattan
v. VendTech-SGlI, LLAN0.16-cv-2147-JWL, 2017 WL 2021475, at *2 (D. Kan. May 12, 2017) (declining to apply
McDonnell Douglasvhere there was no dispute that the emgédowas terminated based on a color-vision
deficiency).

38Hawkins 778 F.3d at 883.

3%Adair v. City of Muskoge®23 F.3d 1297, 1304 (10th Cir. 2016prter v. Pathfinder Energy Servs.,
Inc.,, 662 F.3d 1134, 1142 (10th Cir. 2011).

11



UPSF objects that the EEOC did not pmiypenove for summary judgment on the
disability element of its discrimination clainT.he Court disagrees. The EEOC was not required
to copy and paste its entiresponse brief into its own sunary judgment brief in order to
properly preserve its moving arguments on thesees, and UPSF’s cited authority does not
support disallowing the EEOC’sass-reference in this ca¥e The Court therefore considers
both sets of the parties’ submissions regardihgther Diebold is digded in evaluating the
EEOC’s motion for summary judgent and finds that the EEC properly moved on this
element. Nonetheless, the Court is mihdfuthe parties’ differing burdens on summary
judgment. Unlike UPSF, since the EEOC beardbtirden of proof at trial, it must demonstrate
that no reasonable trier of famuld find other than for thmoving party for summary judgment
to be warranted in its favor.

B. Disability

Under the ADAAA, “[t]he term ‘disability’ neans, with respect tan individual—(A) a
physical or mental impairment that substantifityits one or more majdife activities of such
individual; (B) a recoraf such impairment; or (C) being regarded as having such impairfitent.”
The 2008 amendments to the ADA make establishidpability easier for plaintiffs and were
intended to ensure that “the defion of disability . . . [is] to be construed in favor of broad

coverage #

40See Delaney v. Deere & C@19 F.3d 1195, 1196 n.1 (10th Cir. 2000) (criticizing the non-moving
party’s incorporation by reference of affidavits, in contraiaenof the local rule that requires a concise statement of
material facts that are cited taethecord with particularity).

4142 U.S.C. § 12102(1).
2. § 12102(4)(A).

12



In this case, the EEOC abandoned its claimEhebold was actuallgisabled at the time
of the alleged adverse employment actithinstead, the EEOC claims Diebold had either a
record of a disability or that UPSF regardch as disabled when the alleged discrimination
occurred on two dates: (1) May 13, 2013, the fiesy he was denied a full-time dockworker
position, and (2) December 6, 2013, when it offécedccommodate Diebold with a part-time
dockworker position that would hapaid Diebold less than driveasrested for or convicted of
DUI.#4

1. Record of Disability

Under the applicable regulation, “[a]n individual has a réad a disability if the
individual has a history of, or has been misclassified as having, a mental or physical impairment
that substantially limits one or more major life activiti€s.A record of disability “may be
satisfied by a showing that the plaintiff hadisability in the pasteven though he no longer
suffered from that disability when thdeaedly discriminatonaction took place)? This
provision is to be construeddadly and the inquiry “shouldot demand extensive analysfs.”

a. Impairment
The EEOC first must demonstrate thatlikel had a qualifying impairment, a question

of law for the Courf® The applicable regulations defiphysical or mental impairment as

43SeeDoc. 172 at 1.

4See, e.gCarter, 662 F.3d at 114EEOC v. STME, LL(938 F.3d 1305, 1314 (11th Cir. 2019) (“The
relevant time period for assessing the existence of a disability, so as to trigger the ADA’s protections, is the time of
the alleged discriminatory act.”).

4529 C.F.R. § 1630.2(k)(1}ee also Zwygart v. Bd. of Cty. Commr’s of Jefferson Cty., K&8.F.3d 1086,
1091 (10th Cir. 2007).

4éMancini v. City of Providence ex rel. LombaréD9 F.3d 32, 40 (1st Cir. 2018).
4729 C.F.R. § 1630.2(K)(2).

“8Carter, 662 F.3d at 1142 (citingoebele v. Sprint/United Mgmt. G842 F.3d 1117, 1129 (10th Cir.
2003)).

13



“[a]ny physiological disorder or ealition, cosmetic disfigurement, or anatomical loss affecting
one or more body systems, such as neurcidgmnusculoskeletal, special sense organs,
respiratory (including speech organs), cardiovascular, reproductive, digestive, genitourinary,
immune, circulatory, hemic, lgphatic, skin, and endocrin’”It is uncontroverted that Diebold
suffered a stroke on January 21, 2013, and thdidiés stroke affectetis neurological and
cardiovascular systems.

UPSF argues that a minor stroke is not an impairment, ¢gtdman v. Law
Enforcement Associates Cotp But the parties dispute whetHRiebold’s stroke should be
characterized as “minor.” Diebold testifiedhis deposition that his dtars characterized it to
him that way, but the medical records refeit tas “cerebrovasculaccident” and “stroke>
Moreover, this nonbinding case does not stand ®ptposition that a minor stroke or TIA can
never meet the definitioof impairment under the ADA2 In Feldman the plaintiff went to the
hospital claiming that he was possibly having a TIA. Although he was admitted overnight for
observation, he was dischargeiihano restrictions and his medigacords stated only that he
“may have had” a TI&R® The plaintiff in that case arguedatthis TIA was a disability because it
was an impairment that is episodic or in remission under 42 U.S.C. § 12102(4)(D?. district
court rejected that argument, finding that a TlAams“acute condition that is different from the

more chronic conditions . . . that Congressndea to include within the definition of a

4929 C.F.R. § 1630.2(h)(1).
50955 F. Supp. 2d 528 (E.D.N.C. 2018ifd, 752 F.3d 339 (4th Cir. 2014).
51SeeDoc. 164-10.

52See Scavetta v. Dillon Cp869 F. App’x 622, 624 (10th Cir. 2014) (“There is no ‘per se’ disability.”
(quoting 29 C.F.R. § 1630.2(j)(3)).

53Feldman 955 F. Supp. at 538.
54d.

14



disability through the enactment of this provisiéh.The EEOC does not invoke 42 U.S.C. §
12102(4)(D) in this case. And, unlikeeldman it is uncontrovertethat Diebold suffered a
stroke on January 20, 2013, that he requirediphi/therapy, and that his doctor placed
restrictions on him for almostrke weeks following the stroke.

UPSF argues that even if Diebold suffeeedmpairment in January 2013, he was no
longer impaired by the time of the adverse eyplent actions. The EEOC argues that even if
Diebold was not actually disabled on Maydrdecember 6, 2013, on those dates he had a
history of or a perceived impairment due te MEC restriction, which was solely based on the
January 2013 stroke that affecteid neurological and cardiovasar systems. The Court finds
that since the EEOC is no longer claiming thathiald had an actual disidity on the dates of
the alleged adverse employment actions, thas@etrthe relevant dates for the impairment
analysis. The parties stipuldteat Diebold had a stroke thaffected his neurological and
cardiovascular systems, caused his doctor tee@agork restriction on him for a period of time,
and required physical therapy.idtalso uncontroverted thBiebold’s MEC was not reissued
solely based on his stroke historNo reasonable jury coulerclude that Diebold was not
impaired in January 2013, and that his impairmecitioled a heightened risK future strokes.

Given that the DOT’s one-year waiting petiis based on the potential for stroke
recurrence, UPSF invokes regulatory guidancecaisélaw that a persasrpredisposition to
illness or impairment does not meet the definition of impairrtfeihat regulation draws a

distinction between physiological conditions thegate a predisposition to illness or impairment

*9d.

%6See29 C.F.R. Pt. 1630 app. (“The definition of the term ‘impairment’ does not include physical
characteristics such as eye color, hair color, left-hareteor height, weight, or muscle tone that are within
‘normal’ range and are not the result of a physiological disorder. The definition, likewise, does not include
characteristic predispositida illness or disease.”Nlorriss v. BNSF Ry. Cp817 F.3d 1104, 1111 (8th Cir. 2016)
(holding obesity is only a physical impairment if it results from a physiological disorder).

15



and other types of characteristisuch as weight, that creat@redisposition to illness or
impairment®” But Diebold’s stroke is not a characterigtiat predisposes him to iliness, such as
height or weight® Diebold’s stroke is a physical condititimat increased his risk for subsequent
strokes. The EEOC has thus demonstrtiatiDiebold’s unddying physiologicalcondition
rather than a physical, psychologicahvironmental, cultural, econongbaracteristi¢ caused
his increased risk of stroke recurrence.
b. Substantially Limited a Major Life Activity
Not every impairment constitigea disability under the ADA. The impairment must

have substantially limited one or more of Diebsldiajor life activities, a question of fact for the
jury.®% Whether or not an impairment “substantidiiyits” a major life activity “is not meant to
be a demanding standard,” and “shioot demand extensive analysis.’Major life activities
include, but are not limited to:

(i) Caring for oneself, performg manual tasks, seeing, hearing,

eating, sleeping, walking,atding, sitting, reaching, lifting,

bending, speaking, breathing, leaugni reading, concentrating,

thinking, communicatingnteracting with dters, and working;

and

(i) The operation of a major bag function, including functions

of the immune system, speciahse organs and skin; normal cell

growth; and digestive, genitoudry, bowel, bladder, neurological,

brain, respiratory, circulatory, cardiovascular, endocrine, hemic,

lymphatic, musculoskeletalnd reproductive functions. The

operation of a major bodily funcin includes the operation of an
individual organ within a body systeth.

5729 C.F.R. Pt. 1630 app.

58See, e.gMorriss, 817 F.3d at 1112 (explaining that weighaiphysical characteristic unless it is outside
the normal range and the result of an underlying physiological disorder).

599 C.F.R. § 1630.2(j)(ii).

80Carter v. Pathfinder Energy Servs., In862 F.3d 1134, 1142 (10th Cir. 2011).
6129 C.F.R. § 1630.2(j)(1)(i), iii).

62, § 1630.2(i)(1).
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The EEOC asserts that Diebold’s stroke saigally limited self-are, eating, writing,
lifting, gripping, and working. It fther asserts that Diebold’'scke affected the operation of
two major bodily functions, neuragjical and cardiovascular. dupports these assertions with
declarations from Diebold, his phgsn, and his occupational therapidt is uncontroverted that
Diebold’s stroke affected his neliogical and cardiovascular systenisis also uncontroverted
that in the immediate afteath of Diebold’s stroke, he sufferedfidés in the areas of self-care,
decreased endurance for tramsfand safety, and decred$enctional coordination.

But UPSF disputes that Diebold’s limitationsedo the level of “substantially limiting”
Diebold’s major life activities, which turns on efner the impairment “substantially limits the
ability of an individuako perform a major life activity as coraged to most people in the general
population.®® In making this determination,

it may be useful in appropriate essto consider, as compared to

most people in the general population, the condition under which

the individual performs the major life activity; the manner in which

the individual performs the major life activity; and/or the duration

of time it takes the individual to perform the major life activity, or

for which the individual can perform the major life activity.
Evidence addressing the condition, manner, ortauraf Diebold’s impairment could include
“the difficulty, effort, or time required to pexfm a major life activity; pain experienced when

performing a major life activity; the length of tirmemajor life activity came performed; and/or

the way an impairment affects the operation of a major bodily functfon.”

53d. § 1630.2(j)(ii). When an impairment is ““obvious,’ or can be ‘fathom[ed] witleogert guidance,’
courts generally do not require expert testimony” on this is§aeone v. Empire Mktg. Strategiéd2 F.3d 979,
998 (10th Cir. 2019) (first quotingatz v. City Metal C¢.87 F.3d 26, 32 (1st Cir. 1996); and then quokitamcini
v. City of Providence909 F.3d 32, 39 (1st Cir. 2018)).

6429 C.F.R. § 1630.2())(4)(i)-
651d. § 1630.2(j)(4)(ii).
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UPSF correctly points out there is limidtevidence about the condition, manner, and
duration of Diebold’s limitationgn major life activities. Ira February 6, 2013 medical record,
Diebold’s occupational therapistted that he “has progressed well in 5 visits and has improved
hand and upper extremity function. . . . Stréraytd endurance are alsmre functional now
and he is encouraged with progre¥s Likewise, Diebold’s physicig Dr. Scott, attested that
the stroke “significantly impacted [Diebok]’'Right Upper Extremities (RUE) including
weakness, numbness, dystaxia, etc., in bigtarm and hand,” and that several consulting
physicians were prescribed @art of his post-stroke café.The EEOC's evidence supports that
Diebold’s major life activities of self-car eating, writing, lifting, and gripping were
immediately affected by the stroke. In aast, UPSF points to evedce that his physical
therapy ended for those issueterfive sessions, and that Wwas released by his physician to
work on February 6, 2013. He had no problevitk job performance after he returned.

Although the EEOC’s medical evidence isiliea, when viewed in the light most
favorable to the EEOC, it is sufficient for asenable jury to cohede that Diebold was
substantially limited in the njar life activities of self-cag, eating, writing, lifting, and
gripping®® However, the evidence falls short of wisahecessary for the EEOC to meet its

heavy summary judgment burden of demonstrating as a matter of law that Diebold’s stroke

5Doc. 164-11.
5Doc. 164-10.

68The EEOC does not claim that driving is a major life activity limited by the stroke, and indeed, the Tenth
Circuit has held that driving is not a major life activitgellogg v. Energy Safety Servs. |84 F.3d 1121, 1126
(10th Cir. 2008). But a driving restriction “could creatdisability . . . ‘if it caused a {gstantial] impairment of a
major life activity,” such as working.Avet v. Dart No. 14 C 4555, 2016 WL 757961, at *4 (N.D. Ill. Feb. 26, 2016)
(quotingWinsley v. Cook Cty563 F.3d 598, 604 (7th Cir. 2009)). The EEOC does claim that the stroke
substantially limited the major life activity of workinddut the Court should consider the major life activity of
working only as a last resorCarter v. Pathfinder Energy Serv., In662 F.3d 1134, 1146 (10th Cir. 2011).
Because the Court finds there is a triaissue as to several other major éitdivities, it makes no determination as
to whether a reasonable jury could also find Diabold was substantially limited in workingee id.
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substantially limited his major &factivities. Thus, both parties’ motions for summary judgment
are denied as to whether Diebold had a record of disability on May 13 or December 6, 2013.
2. Regarded as Disabled
The ADAAA modified the scope of “regarded” claims. A “regarded as” impairment
under § 12102(1)(C) need not limit or even becpized as limiting a major life activity—the
employer need only regard the employee as being imp&itetid’show that the employer
regarded Diebold as having an impairment, the EmBaust show that (1) he has an actual or
perceived impairment, (2) the impairment igimer transitory nor nmor, and (3) the employer
was aware of and therefore perceived the impaitratthe time of the alleged discriminatory
action’®
a. Actual or Perceived Impairment
As the Court noted in its rembof-disability analysis, thEEOC has demonstrated that
Diebold had an actual impairment in January 2013 when he had his stroke. Moreover, a
reasonable jury could conclude that the impairnmeritides a driving restriion that is based on
a heightened risk of stroke recurrence. Therefore, the EEOC has come forward with evidence
sufficient to demonstrate that Diebdldd an actual or perceived impairment.
b. Transitory and Minor
UPSF argues that Plaintiff’'s impairment weensitory and minoitherefore he cannot

establish that he was regarded as disablée Court assumes withodéciding that Plaintiff

89Sharp v. Owens Corning Insulating Sys., LND. 17-CV-2463-JWL, 2018 WL 3831527, at *7 (D. Kan.
Aug. 13, 2018) (quotingdair v. City of Muskoge&23 F.3d 1297, 1305 (10th Cir. 2016)).

"OAdair, 823 F.3d at 1306.
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bears the burden of demorading that his impairment vganot transitory and mindt. Whether
an impairment is transitory and mair is an objective determinatiéh.The governing regulation
provides:

A covered entity may not defeat “regarded as” coverage of an

individual simply by demonstratirtiat it subjectively believed the

impairment was transitory and marr; rather, the covered entity

must demonstrate that the impaimheés (in the case of an actual

impairment) or would be (in thease of a perceived impairment)

both transitory and minor. For puges of this section, “transitory”

is defined as lasting or expectedlast six months or legs.

Although UPSF asserts that Diebold’s impaintneas transitory and minor, its briefing
only addresses the transitory component of the requirement. The EEOC submitted evidence
sufficient to demonstrate that aadte is not minor for purposes thifis regulation. A stroke is far
more serious than “common ailments like the cold or flu” that the EEOC has identified as
transitory and minof* To be sure, an impairment may be minor where the plaintiff “suffers an
acute injury and then makes a swift and complete recovergLit a stroke is not an acute injury

like a broken bone or heat strolfeggnd the objective evidencetime record demonstrates that

even where a stroke is minor, there is angased risk of recurrence for one year; it is “an

"ISee Vannattan. WendTech-SGI, LLQNo. 16-cv-2147-JWL, 2017 WL 2021475, at *2 (D. Kan. May 12,
2017) (noting that the Tenth Circuit Adair places the burden of proof on thiaintiff, whereas the statute and
regulations appear to placesthurden on the employer).

7220 C.F.R. § 1630.15(f).
3d.

7429 C.F.R. Part 1630 app. (citing 2008 House Jud. Comm. Rpt. @et8)jso Nevitt v. U.S. Steel Corp.
18 F. Supp. 3d 1322, 1333 n.6 (N.D. Ala. 2014). To be clear, UPSF does not argtrelteds a minor
impairment; its argument focuses entirely on the transitory nature of Diebold’s stroke.

"SQuick v. City of Fort WayneNo. 1:15-CV-056 JD, 2016 WL 5394457, at *3 (N.D. Ind. Sept. 27, 2016)
(collecting cases).

"®See, e.gWillis v. Noble Envtl. Power, LLA43 F. Supp. 3d 475 (N.D. Tex. 2015) (heat stroke and
dehydration)Budhun v. Reading Hosp. & Med. C65 F.3d 245, 259-60 (3d Cir. 2014) (broken finger).
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important warning of a potentially severe stroke.There is no post-ADAAA law finding that a
stroke necessitating a one-yeaiving restriction is minof®

UPSF argues that Diebold’s stroke only meted him from workig for three weeks;
once he finished physical therapy, his physic&laased him to work and he drove without
incident between February 6, 2013, and his B¥@am on April 29, 2013. But the loss of
Diebold’s MEC is objective evidence that tteoke was not transitory as defined by the
regulation. He was not clearedr&turn to work agr his April 29, 2013 exam, and was told that
he must wait for one year after the stroke betbhe MEC could be reissued. The DOT guidance
on commercial driving after a stroke is béiem objective medical gd@ance regarding the
chance of recurrence. The fact that Dieb®kiroke ensured that he could not drive a
commercial vehicle for one year is objectivédewce that his impairment was not transitory—it
was expected to last for longer than six moriths.

C. UPSF’s Awareness of Diebold’s Impairment

The third requirement for a regarded-asathility is that UPSF was aware of and
therefore perceived the impairment at tinge of the alleged discriminatory actith The
alleged discriminatory actions occurreal May 13 and December 6, 2013. May 13, 2013, was

the first day Diebold was denied full-time dowkrk under the CBA. It is uncontroverted that

Doc. 164-8 at 22.

"8Miller v. Coca-Cola Refreshments USA, |ido. 2:16CV93, 2018 WL 1456502, at *17 (W.D. Pa. Mar.
23, 2018) (finding lifting restriction associated with strétensitory and minor where it was lifted and the plaintiff
cleared to return to workix months after stroke).

“See id(considering whether the lifting restriction falling the plaintiff's stroke was transitory and
finding it was where his restrictions were lifted after six montMi)ler considered the transitory nature of the
lifting restriction associated with the plaintiff's strokkel. It does not, as UPSF suggests, stand for the proposition
that “case law establishes that a stroke and its lirefiedts are transitory and minor.” Doc. 171 at 31.

80EEOC v. STME, LL{938 F.3d 1305, 1317 (11th Cir. 2019) (“for an employee to qualify as ‘being
regarded as’ disabled, the employer must have perceived the employee as having a current existing impairment at
the time of the alleged discrimination.”).
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on April 29, 2013, Diebold immediatehotified his UPSF manageifsat the medical examiner

did not renew his MEC. On this basis, Dieboldswat allowed to work as a road driver because
that job required a MEC. He was also phiteid from working on the dock full time because
UPSF interpreted Article 21 § 2 of the CBA&asplying to those whose CDL was “suspended or
revoked” due to, for example, a DUI, but nothhoge who are medically disqualified. This is
sufficient to present a genuiresue of material fact about whet UPSF perceived that Diebold
had an impairment on May 13, 2013.

UPSF argues that it could not have perceivezbbid as disabled given that he returned
to work with no restrictionfor a period of time after his stroke and before his MEC
examination. UPSF relies on evidence that Diebaddhot believe he was disabled, did not have
trouble performing his job, and did not requissiatance to perform tHenctions of his job
during this time period. Moreover, UPSF contetids if it perceived Dabold as disabled, it
would not have continued to allow Diebold tafpem the road driver position during that period
of time. But the fact that RISF may not have regarded Diebatddisabled prior to April 29,

2013, does not mean that it could not have regandeds disabled after that date. UPSF’s
perception about Diebold’s strokeior to the adverse employmeatttion is immaterial to the
regarded-as inquiry.

Moreover, EEOC has come forward withosig evidence that UPSF perceived Diebold
as impaired by the time it offered him the part-time position on December 6. UPSF encouraged
Diebold to avail himself of UPSF’s multistéDA process when he complained about how the
CBA was being applied to his situation on May 1.Step 3 of the process, UPSF determined
that Diebold met the definition of disabilignd proceeded to negotiate with the union and

propose an accommodation. UPSF points to languneigge proposal disclaiming that its offer

22



can be construed as an admisslmat Diebold meets the defirati of disability. The waiver
language is immaterial. First, ttd®cument is unsigned; Diebaidjected the offer. Second, the
Court is not evaluating whetherdhiold has an actual disability. shead, the Court’s analysis is
limited to UPSF’s perception of Diebold as having an impairment at the time of the adverse
employment action. UPSF’s emails about the C83upled with the findings during Step 3 of
the ADA process, could lead a reasonable fargonclude that UPSkas aware of Diebold’s
impairment when it refused to let him work as a full-time dockworker on December 6, 2013.

B. Quialified Individual

This element of the discrimination claimgreres the EEOC to demonstrate that Diebold
is “an individual with a disabty who, with or without reasnable accommodation, can perform
the essential functions of the employment position that such individual holds or d&sires.”
UPSF argues that there is no genuine issue ofrialdfi@éct that Diebold was not qualified for the
road driver position because he lacked a MBQt the appropriate inquiry is whether Diebold
was qualified to perform the essential functiohthe dockworker position, i.e. “the job he
desires.” Whether the EEOC has satisfiedet@snent of its prima facie case is a two-part
inquiry: (1) “whetherthe plaintiff can perfornthe essential functions of the job, i.e., functions
that bear more than a margimelationship to th job at issue® and (2) “if we conclude that
Plaintiff is not able to perforrthe essential functions of the job, we must determine whether any
reasonable accommodation by the employer wenkible him to perform those functiorfs.”

The Tenth Circuit has made clear that this nesgoent is satisfied if the employee can perform

8142 U.S.C. § 12111(8).

82Adair v. City of Muskoge®23 F.3d 1297, 1307 (10th Cir. 2016) (quotitawkins v. Schwan’s Home
Serv., Inc. 778 F.3d 877, 887 (10th Cir. 2015)).

83d. (quotingHawkins 778 F.3d at 887).
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the essential functions of an available reassartrjob within the company, even if unable to
perform his existing joB?

It is uncontroverted that Bbold’s personal physician releashim to work on February
6, 2013, and that the DOT medical examiner reeédsm to work on the dock after his April 29,
2013 examination. UPSF has pointed to no evidesuggesting that Diebold was not qualified
to work on the dock; in fact, it offered hinpart-time dockworker position as part of its ADA
process. The EEOC has establishe a matter of law that Dieloak a qualified individual with
respect to the full-time dockworker position.

C. Causation

There is no dispute that UPSFKlecision not to allow Diebold to perform full-time dock
work was because he lost his MEC for medicakoms, rather than a legal reason such as an
arrest or conviction for DUI. UPSF moves sammary judgment on ¢hcausation element of
the EEOC'’s claim, arguing that its decisiong&viased on Diebold’s lack of MEC, not
disability. But as the Court has explainedeasonable jury couldaclude that Diebold’s
driving restriction is part of his impairmenBecause UPSF’s decisions not to permit Diebold
full-time dock work under the CBA were based os lack of a MEC, theris a genuine issue of
material fact about whether hiscord of or perceived disabilifprmed the basis of the alleged
adverse employment actions on May 13 and December 6, 2013.
IV.  Conclusion

In sum, the EEOC has demonstrated that @ldb stroke was an impairment as defined

by the ADA, and that his impairment included agméned risk of strokeecurrence. However,

84Smith v. Midland Brake, Inc180 F.3d 1154, 1161 (10th Cir. 1998¢e Adair 823 F.3d at 1306-07
(explaining that the ADAAA “did not fundamenitachange the qualification requirement.”).
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there is a genuine issue of material fadioashether this impairment substantially limited
Diebold’s major life activities, such that by Mia3 or December 6, 2013, he had a record of
impairment. Furthermore, there is a genusseié of material facbaut whether the loss of
Diebold’s MEC caused UPSF to perceive thabold was impaired on those two dates.
Because there is a genuine issue of matexaldbout whether Diebold is disabled under the
statute, and whether UPSF’s actions oryNla and December 6, 2013 were because of
Diebold’s disability, summarjudgment is inappropriat@nd both motions are denied.

IT IS THEREFORE ORDERED BY THE COURT that the parties’ cross-motions for
summary judgment (Docs. 116, 165) demied The Court will set this matter for a pretrial
conference forthwith.

IT IS SO ORDERED.

Dated: March 2, 2020

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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