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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

NUETERRA CAPITAL ADVISORS,
LLC, etal.,

CONSOLIDATED CASES
Plaintiffs,

V.
Case No. 17-2501-DDC-JPO
AMY LEIKER, et al.,

Defendants.
AMY LEIKER,
Plaintiff,
V. CaseNo. 17-2703-DDC-JPO

NUETERRA CAPITAL ADVISORS,
LLC,etal.,

Defendants.

MEMORANDUM AND ORDER!

Plaintiffs Nueterra Capital Advisors, LLGlueterra Holdings Management, LLC, and
Nueterra Healthcare Management, LLC bring thwsuit against defendants Amy Leiker and
Triple Aim Creative, LLC, alleging several atas including ones asserg that: defendants
have breached confidentialignd loyalty obligations; miggropriated trade secrets; and
engaged in unfair competition. Defendants have filed a Motion to Dismiss Complaint or, in the
Alternative, Motion for a More Definite StatenterDoc. 10. For reasons explained below, the

court grants defendants’ motion inrpand denies it in part.

! This Memorandum and Order rules on defenddvittion to Dismiss, or in the Alternative,

Motion for a More Definite Statement (Doc. 10) @ilan the lead case, Case No. 17-2501-DDC-JPO.
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l. Factual and Procedural Background

The following facts are taken from plaintiff€omplaint. Doc. 1. The court accepts
them as true and views them in the light most favorable to plainBfisnett v. Mortg. Elec.
Registration Sys., Inc706 F.3d 1231, 1235 (10th Cir. 2013) (citfgith v. United State561
F.3d 1090, 1098 (10th Cir. 2009)).

Plaintiff Nueterra Capitahdvisors, LLC (“Nueterra Qaital”) is a Kansas limited
liability company, plaintiff Nuetrra Holdings Management, LLCNueterra Holdings”) is a
Delaware limited liability company, and phaiff Nueterra Healthcare Management, LLC
(“Nueterra Healthcare”) is a Delare limited liability company. All three plaintiffs have their
principal place of business in Leawood, Kandakintiffs’ Complaint refers to these three
entities collectively as “Nueterrag’ convention the court follows when reciting the facts below.

Nueterra develops, owns, and manages vati@althcare facilities, including ambulatory
surgery centers and community hospitals, thhowg the United StatedNueterra provides
various services to the healthcare facilities inevand manages, including marketing services.

Defendant Amy Leiker served as the Vice Rfest of Marketing and Public Affairs for
Nueterra Capital from January 2014 through April 30, 2017, and for Nueterra Holdings from
May 1, 2017 to June 7, 2017. In this position, Mesiker was responsible for direction and
oversight of the entire marketing departmémtiuding overseeing the ciidge and design teams,
director of on-line marketing, event plannersd communications specialists. Ms. Leiker was
well compensated for her work in this position. Ms. Leiker’s position also afforded her constant
access to proprietary and cor@idial information about Nueterra’s marketing plans and

methods, clients, and business practices.



When Ms. Leiker began her employment, she signed the “Nueterra HIPAA and
Confidentiality Agreement” on January 6, 2014. Doc. 3-1. The same day, she also signed the
“Confidentiality Agreement.” Doc. 3-2. tdler the Nueterra HIPAA and Confidentiality
Agreement, Ms. Leiker agreed that she had “gbtror ownership interest” in any “Confidential
Information” she might receive and that steuld “appropriately safeguard Confidential
Information so as to prevenmyainappropriate use or disclosure.” Doc. 3-1 at 2-3. Also, Ms.
Leiker agreed that “Confidential Informatiomicluded “Business Operations Information,”
defined as “[ijnformation relating thNueterra’s business operationdd. at 1. Ms. Leiker also
agreed that any “use or dissloe of Confidential Informain for any reason other than the
performance of [her] assigned job duties . . . tiarig[s] misuse of Confidential Information.”
Id. at 2. And she agreed that her “obligations under this Agreement will continue after
termination of [her] relationship (employmt or otherwise) with Nueterrald.

Under the Confidentiality Agreement, Ms.iker acknowledged that she would “have
access to and learn of unique and valuable irdtion” during her employment, “the disclosure
of which would injure Nueterra.” Doc. 3-2 At Ms. Leiker agreed not to use or disclose
“Proprietary Information,” inclushg but not limited to “any infor@tion relating to marketing or

the marketing methods or busisgdan of Nueterra,” “inforntgon concerning services, . . .
styles, . . . strategies, . . . customers, dvedising, promoting, . .and sales,” and “any other
information determined to be confidentialpyoprietary by Nueterra,” with the understanding
that even “[ijnformation thak not novel or copyrighteshay nonetheless be proprietary

information.” Id. Ms. Leiker agreed that the partiesuttbbring an enforcement action based on

violations of the Confidentiality Agreement ane tlprevailing party in such dispute shall be



entitled to collect such party’s fees and céim the other party, inading without limitation
court costs and reasonable attorneys’ fedd.'at 3.

In late 2016, Ms. Leiker's marketing teataveloped business plans and intellectual
property under the moniker “Triple Aim.” Thepkans included tradenames, logos, and marks.
The individuals who created the tradenames, logos, and marks were employed by either Nueterra
Capital or Nueterra Holdings. Ms. Leikarchanother member of the marketing team also
developed a written, six-page “Business Plartitiex “Triple Aim Creative Targeted Healthcare
Marketing.” Nueterra assertsatithe Triple Aim tradenamiggos, and marks and the Triple
Aim Business Plan are Nueterra’s confidendiadl proprietary businessformation and trade
secrets.

On January 17, 2017, while Nueterra still eoyeld Ms. Leiker, she formed for herself a
company she called Triple Aim Creative, LI(Triple Aim Creative”)—the other named
defendant in this lawsuit. Ms. Leiker is the solener of Triple Aim Creative. Nueterra asserts
that Ms. Leiker formed Triple Aim Creativetending to and for the purpose of competing
against Nueterra. Nueterra also assertsMisal_eiker formed Triple Aim Creative for the
purpose of making unauthorized and competitiveaiigee Triple Aim trade secrets, including
the proprietary and confidential names, marksl, lagos that the Nueterra marketing team had
developed under her supervision.

On June 7, 2017, Ms. Leiker's employment witheterra terminated. At termination,
Ms. Leiker did not return to Nueterra the éerra-owned Microsoft Surface Pro tablet device
that Nueterra had issued to her. Ms. Leikérrtht have permission to take or use the device.
When Nueterra asked her to return the dedbe,refused. Nueterraeimsent Ms. Leiker a

written demand for the device. But Ms. Leiker stlflused to return it. Nueterra asserts that Ms.



Leiker used the Nueterra-owned Microsoft &od Pro tablet device (or the laptop she was using
while employed at Nueterra to form and ebsbTriple Aim Creative}o develop and launch

her competitive website and Linkedin page, anohéke unauthorized used disclosure of the
Triple Aim trade secrets.

On August 18, 2017, Nueterra’s counsel senttarléo Ms. Leiker’s counsel. It again
demanded that Ms. Leiker return the Nuetemear@d Microsoft Surface Pro tablet device. On
August 21, 2017, Ms. Leiker returned the device tetdua’s offices after she had attempted to
wipe all data from the device.

During her employment, Ms. Leiker had accesth&identities and contact information
for Nueterra-affiliated facilities and other Nueteactual or potential customers, as well as the
marketing needs of those facilities and customers. This information constitutes Nueterra’s
proprietary and confidential infoation. Nueterra asserts tihds. Leiker has used this
proprietary information, as well as Nueterra’s intellectual propegy the Triple Aim trade
secrets), to contact and solicit mess from Nueterra-affiliatecéilities or Nueterra’s other
actual or potential customers.

On August 30, 2017, the Nueterra plaintiifed this lawsuit—No. 17-2501—against
Ms. Leiker and Triple Aim Creative based @efendants’ purported use of Nueterra’s
confidential information and misappropriation of tradersts. Plaintiffs assert eight claims in it:
(1) breach of confidentiality agement against Ms. Leiker (Count(2) breach of fiduciary duty
and duty of loyalty against Ms. lker (Count I); (3) misapproprieon of trade secrets violating
the Kansas Uniform Trade Secrets Act (“KUT$Against both defendants (Count IlI); (4)
Defend Trade Secrets Act (“DTSA”) violation agsi both defendants (CouiM); (5) Computer

Fraud and Abuse Act (“CFAA”) violation againds. Leiker (Count V); (busurping corporate



opportunities against Ms. Leiké€ount VI); (7) unfair competiion and Lanham Act violation
against both defendants (Count VII); and (8)itas interference against Triple Aim Creative
(Count VIII). Defendants ask the court to dismeach of plaintiffs’ claims under Fed. R. Civ. P.
12(b)(6) for failing to state a claim for relieAlternatively, defendants ask the court to order
plaintiffs to file a more definite statement. Tdwurt addresses defendants’ requests below.
. Legal Standard
Federal Rule of Civil Procedure 8(a)(2) pragdhat a complaint must contain “a short

and plain statement of the claim showing thatgleader is entitled to relief.” While this Rule

“does not require ‘detailed factualegations,” it demands more than “[a] pleading that offers
‘labels and conclusions’ or ‘afimulaic recitation of the elemenof a cause of action™ which,
as the Supreme Court@ained, “will not do.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).

A party may move to dismiss a complaint unBete 12(b)(6) if the complaint “fail[s] to
state a claim upon which relief can be grantdéet. R. Civ. P. 12(b)(6). For a complaint to
survive a motion to dismiss under Rule 12(b){bg pleading “must contain sufficient factual
matter, accepted as true, to ‘state a clainrelief that is plausible on its face.Tgbal, 556 U.S.
at 679 (quotingf'wombly 550 U.S. at 570). “A claim has fatplausibility when the plaintiff
pleads factual content that allows the court to dimweasonable inference that the defendant is
liable for the misconduct allegedId. at 678 (citingTwombly 550 U.S. at 556). “The
plausibility standard is not akio a ‘probability requirement,’ but it asks for more than a sheer

possibility that a defendant has acted unlawfullid’” (quotingTwombly 550 U.S. at 556ee

also Christy Sports, LLC v. Deer Valley Resort Co.,,15385 F.3d 1188, 1192 (10th Cir. 2009)



(“The question is whether, if the allegations @i, it is plausible andot merely possible that
the plaintiff is entitled taelief under the relevant law.” (citation omitted)).

Also, a party may move for a more dénstatement under Rule 12(e) when the
complaint is “so vague or ambiguous that theypeannot reasonably prege a response.” Fed.
R. Civ. P. 12(e). Rule 12(e) motions getigrare disfavored and “are properly granted only
when a party is unable to determine thsues” to which he must resporiResolution Trust
Corp. v. Thomas837 F. Supp. 354, 356 (D. Kan. 1993). “A motion for more definite statement
should not be granted merely because the pleadakg detail; rather, the standard to be applied
is whether the claims alleged aafficiently specific to enabla responsive pleading in the form
of a denial or admission.Advantage Homebuilding, LLC v. Assurance Co. of Alo. 03-
2426-KHV, 2004 WL 433914, at *1 (D. Kan. Mar. 5, 200#)Iso, a party cannot invoke Rule
12(e) as a method pfetrial discovery.See Hix Corp. v. Nat'l Screen Printing Equip., |rdo.
00-2111-KHV, 2000 WL 1026351, at *1 (D. Kan. July 6, 2000) (denying motion for more
definite statement because “the appropriatéhoteto determine more specific information about
the allegations is throughe discovery process”$ge also Advantage Homebuildira904 WL
1026351, at *1 (explaining that Rule 12(e) motioresdisfavored “in light of liberal discovery
available under the federal rules”). The dam whether to grant or deny a motion for more
definite statement lies within the sound discretion of the cdrdham v. Prudential Home
Mortg. Co., Inc, 186 F.R.D. 651, 653 (D. Kan. 1999).

[I1.  Analysis

Defendants assert seven arguments supgpitttieir Motion to Dsmiss, or in the

Alternative, Motion for More Definite Statementhe court addresses each argument, in turn,

below.



First, defendants assert that the court musiiis plaintiffs’ breach of contract claim
(Count I) and tortious interferea claim (Count VIII) because the @plaint fails to allege the
existence of a valid contract sopport these claims. Defendaotsitend that Ms. Leiker never
worked for the other party to the contracis, Nueterra Healthcare. Thus, defendants contend,
no consideration ever supportee@ ttontracts. So, defendaatsert, plaintiffs’ breach of
contract claim (Count I) fails as a matter of lagcause no contract exists to support the claim.
Defendants also assert that ptéfs’ tortious interference clai (Count VII) fails as a matter of
law because Triple Aim Creative could not haverfered tortiouslwith a non-existent
contract.

Plaintiffs respond, asserting thtaeir Complaint never identifeeMs. Leiker merely as an
employee of Nueterra Capital and Nueterra had but not Nueterrblealthcare. Indeed,
plaintiffs’ Complaint asserts that Ms. Leikegrvedas the Vice President of Marketing and
Public Affairs for Nueterra Capital from Jamy2014 through April 30, 2017, and for Nueterra
Holdings from May 1, 2017 to June 7, 20IHaintiffs explain that Ms. Leiker'servicein these
positions was not confined just to the two Nuetentities. Instead, plaintiffs contend, Ms.
Leiker performed her duties for the largeogp of Nueterra entitiescluding Nueterra
Healthcare. Indeed, the Complaint asseds ueterra—in the collective sense that the
Complaint defines this term—employed Ms. Leik&ege.g, Doc. 1 T 10 (“When she began
employment with Nueterra . . . ."), 1 14 ("Wh#8be was an employee of Nueterra .. ..”), 1 21
(“[Ms.] Leiker’s employment with Nueterra was terminated on or about June 7, 2017.”). Taking
these facts as true and constg them in plaintiffs’ favorthe court cannot conclude—at the
pleading stage—that the Complaint never identiflasterra Healthcare ase of Ms. Leiker’'s

employers.



Also, plaintiffs assert, Nueterra Healthcare is not the only Nueterra entity to whom Ms.
Leiker owed contractual duties of confidentiality. They argue that the Nueterra HIPAA and
Confidentiality Agreement covers the broaderga of Nueterra entities—not just Nueterra
Healthcare. The Agreement contains a copynigtiice at the bottom afach page identifying
Nueterra Healthcare as the copyright holdgee generallfpoc. 3-1. But the Agreement itself
refers generally to Nueterra—and not to any emigty specifically. Also, the Confidentiality
Agreement was entered between Ms. LeikerMdneterra Healthcare. Doc. 3-2. But the
Agreement contemplates assignment “by Nuetereastabsidiary or successentity.” Doc. 3-2
at 3. And it appears to contemplate Nuetsrcarporate structure by referring to multiple
Nueterra CEOsId. at 1-2.

Defendants assert in their Rgphat these allegations leman unsolved “mystery” about
which Nueterra entity is suing Ms. Leiker foeebch of contract. Doc. 20 at 4. It's not a
mystery. All three Nueterra etiéis are suing Ms. Leiker for&ach of contract. Doc. 1 11 28—
32. All three assert that Ms. iker owed them contractual obdijons of confidentiality under
these contractsld.  29. At this stage of ¢hlitigation, the courcannot conclude that plaintiffs’
breach of contract claim fails as a matter of lamidck of consideration to support the contracts.
Perhaps additional facts revealed in discovery shepyv that one or more Nueterra entities lack
standing to assert a breach ohtract claim. But, viewing the facts alleged in the Complaint in
plaintiffs’ favor, plaintiffs sufficently have alleged both the existe of a contract that imposed
confidentiality obligations on Ms. Leiker and tisdte owed duties to eablueterra entity. If
true, these allegations could suppeach plaintiff’'s breach of contaand tortious interference
claims. The claims thus survive Rule 12(bY{&missal. The court also concludes that

plaintiffs’ allegations are suffiently specific to allow defedants to prepare a responsive



pleading. See OMB Police Supply, Inc. v. Elbeco, IiNn. 00-2518-KHV, 2001 WL 681575, at
*5 (D. Kan. May 11, 2001) (concluding that plaintiéed not file a more definite statement
when the complaint allegedesgfic transactions that “inveéd two defendants” and “put
defendants on fair notice [of] the nature af tHaim, the products involved, and the parties
involved in the allegedly unlawfubniduct”). And so the court declingsorder plaintiffs to file
a more definite statement.

Seconddefendants assert that the court shoudthdis Nueterra Healthcare and Nueterra
Holdings from the breach of fiduciary duty athaty of loyalty claim (Count Il). Defendants
argue that Nueterra Healthcar@nnot assert this claim becaitseever employed Ms. Leiker.
Thus, defendants reason, she never owed any figumidoyalty duties to Nueterra Healthcare.
And, defendants contend, Nueterra Holdingsnca assert the claim because the Complaint
alleges that Ms. Leiker formed Triple Aim Crizatusing plaintiffs’ propetary and confidential
information in 2016—when Ms. Leiker was warlifor Nueterra Capital but not Nueterra
Holdings. Thus, defendants contend, the Coimpteever alleges that Ms. Leiker owed any
fiduciary and loyalty duties to Nueterra ldimgs when she purportedly breached those
obligations. Alternatively, defendanassert that the court should regyplaintiffs to file a more
definite statement to support this claim.

The court rejects defendants’ arguments fergame reasons it dismissed them above.
Plaintiffs’ Complaint never asserts that Nuetdiealthcare did not employ Ms. Leiker. Also, the
Complaint does not limit Ms. Leiker's employnido Nueterra Capital in 2016. Instead, the
Complaint merely identifies that Ms. Leikseervedas Vice President of Marketing and Public
Affairs for Nueterra Capital in 2016. Constigithe Complaint’s allegations in plaintiffs’

favor—as the court must at this stage of the€athe Complaint alleges that Ms. Leiker owed

10



fiduciary and loyalty duties to all three Nueterra entities. Thet¢bus concludes that plaintiffs
sufficiently state a claim for breach of fiduciarytgland the duty of loyalty in Count Il.

Third, defendants assert that the cohddd dismiss the KUTSA claim (Count 111)
because the Complaint nevdleges that defendants misapptiaped any trade secrets.
Alternatively, defendants assert that even ifGloenplaint identifies a trade secret, then the court
should require plaintiffs to file a more definge&atement reciting whicbf the Nueterra entities
owns the trade secret.

Plaintiffs assert that thdKUTSA only prohibits misapproprieon of ‘trade secrets™ but
not “nontrade secrete,g, mere confidential information . . . YWolfe Elec., Inc. v. Duckworth
266 P.3d 516, 523 (Kan. 2011). Here, the Compkliages that defendants misappropriated
Nueterra trade secrets. The allegedly purloinade secrets includbe Triple Aim Business
Plan, the Triple Aim tradename, logos, and readnd other documents, logos, marks, designs,
strategies, and ideas associatétth the same. Doc. 1 115,117, 18, 47. The Complaint asserts
that these items were “confidentialdaproprietary business informatioahd“trade secrets” of
Nueterra.ld. § 16. As plaintiffs’ Response acknowledgplaintiffs recognize that the KUTSA
requires them to establish thiaese items qualify as “trade sets” under the definition of that
term adopted by the KUTSA. And, perhapsrafiscovering more facts, defendants can
establish at summary judgmehat these items cannot support a KUTSA claim as a matter of
law because they merely constigwonfidential information and néirade secrets” under Kansas
law. But, at this stage of thiéigation, plaintiffs have alleged sufficient facts to support a claim
that defendants misappropriated certain infaroma including the Triple Aim Business Plan,
that constitute “trade secrets” under KIleSTA. The court cannot evaluate the factuaha

fidesof those allegations on a motion to dismiss.

11



Also, the Complaint adequately asserts #tlaihree Nueterra entities own the alleged
trade secrets. This information suffices tagal defendants on notice of the KUSTA claims that
all three Nueterra plaintiffs assert against th@rhe court thus rejects fdmdants’ argument that
plaintiffs must provide a more definite statemhto identify the specific owner of each trade
secret.

Fourth, defendants argue that theudoshould require plaintiffso identify which one of
them owns the trade secrets that support th&Adlaim (Count IV). The DTSA permits the
“owner of a trade secret that is misappropdate “bring a civil acton” under the Act “if the
trade secret is related to a protlocservice used in, or intendéa use in, interstate or foreign
commerce.” 18 U.S.C. § 1836. Here, plaintifisn@maint asserts that lterra (the collective
term) owns the Triple Aim trade secrets and thefendants misapproprigt¢hose trade secrets,
violating the DTSA. Doc. 1 1 583, 55. These allegations ardfgient for all three Nueterra
plaintiffs to assert a DTSA claim against defemda Indeed, defendants cite no legal authority
requiring multi-plaintiff litigants to identify theispecific ownership interest in trade secrets as a
prerequisite to a DTSA claim. Here, plaintifdege that all three plaintiffs are owners—
jointly—of trade secrets that defendantspmrtedly misappropriated. These allegations
adequately state a claim for religider the DTSA and the court dlees to require more specific
allegations about ownership. Defendants may aedbat information tftough discovery.

Fifth, defendants contend that plaintiffs’ Coliaipt fails to assert a violation of the
CFAA (Count V) because it never asserts that IMsker accessed Nueterra’s computers without
authorization. The CFAA prohibits an indiual from “knowingly access|[ing] a computer
without authorization or exceediagithorized access . ...” 18 U.S.C. § 1030. Defendants argue

that plaintiffs’ Complaint alleges that Ms. Leikeas authorized to aceg Nueterra’s computers

12



during her employment but wer alleges that she accessed those computers after her
employment ended. So, defendants contend;timeplaint fails to state a claim under CFAA.
Plaintiffs respond, asserting that defendduatge misread the Complaint’s allegations.
Paragraph 61 of plaintiffs’ Complaint asserts:

Upon information and beliefiollowing her terminationfrom employment with

Nueterrg [Ms.] Leiker kept a MicrosoftSurface Pro Tablet (“Surface Pro”)

owned by Nueterra, refused demands for the return of that dawndeaysed it for

purposes that exceeded her authorized use of the device
Doc. 1 1 61 (emphasis added). These allegasiofi€iently allege that Ms. Leiker accessed
Nueterra’s computers after her terminatiol for purposes exceeding her authorized use.
Plaintiffs thus have stated aable CFAA claim against Ms. Leiker.

In their Reply, defendants direct the courbtber paragraphs ofénComplaint that, they
contend, allege that Ms. Lakaccessed information during her employment—when she was
authorized to access the information. Defendeotectly argue that #@se facts cannot state a
CFAA claim. And they ask the court to dimmiany CFAA claims based on such allegations.
The court need not parse througk Complaint’s allegations asgecify certain allegations as
stating a claim while declaring that others do. neor now, plaintiffs hae provided a short and
plain statement to support their CFAA claiffihe court finds these allegations sufficient to
survive a Rule 12(b)(6) dismissal motion.

Defendants also ask the court to order plHsto file a more definite statement to
identify which of the Nueterra entities owns the computers that Ms. Leiker purportedly accessed.
For the same reasons already discussed, thedsmnigs the request. The Complaint sufficiently
alleges that Ms. Leiker accessed informatiotheut authorization thatelonged to all three

Nueterra entities. To the extent defendants s@ekallenge the assertion that all Nueterra

entities own the information accessed, they cantlus discovery process to ascertain the facts

13



supporting or refuting the ownershigerest of each Nueterra dgtin the information that Ms.
Leiker allegedly accessedthout authority.

Sixth defendants ask the court to disnpaintiffs’ usurpingcorporate opportunities
claim (Count VI) for those plaintiffs who don’ssert a corporate opporitynthat Ms. Leiker
allegedly usurped. Here, yet agailefendants contend that then@maint fails to identify which
Nueterra entity owned a right tbe corporate opportunity thists. Leiker alleged usurped. But
the Complaint alleges that that Ms. Leikeunmed and appropriated for herself a business
opportunity that should have belonged to Muet—the collective Nuetra. Doc. 1. 1 69-74.
The Complaint adequately alleges that all threetBlua plaintiffs are agrting the claim against
Ms. Leiker because, plaintiffs contend, the business ¢ty belonged to all Neterra entities.

Finally, defendants assert that plaintiffs’ aimfcompetition and Lanham Act (Count VII)
claim fails to state a claim for relief because pléfmtiever allege that they used Triple Aim as a
trademark. Plaintiffs assert their unfair caetipon and Lanham Act claim in a single count
because “[tjrademark infringement is a typeainfair competition; the two claims have virtually
identical elements and are prolyeaddressed together asation brought under 15 U.S.C. §
1125(a)(1)(B), commonly known as section 43 of the Lanham Adtah Lighthouse Ministry
v. Found. for Apologetic Info. & Resear@®27 F.3d 1045, 1050 (10th Cir. 2008) (citations
omitted).

The Lanham Act prohibits any person frosing, in conneabin with any goods, “any
word, term, name, symbol, or device, or angnbmation thereof” which “is likely to cause
confusion, or to cause mistake, or to deceivimdie affiliation, connection, or association of
such person with another person, or as to thepisgonsorship, or appralof his or her goods,

services, or commercial activiidy another person.” 15 U.S.C1825(a)(1). To state a viable

14



Lanham Act claim, a plaintiff mustllege: “(1) that the plaintiff has a protectable interest in the
mark; (2) that the defendant has used an iddrdicsimilar mark in commerce; and (3) that the
defendant’s use is likelyp confuse consumersI-800 Contacts, Inc. v. Lens.com, [r'k22

F.3d 1229, 1238 (10th Cir. 2013) (citatiomzlanternal quotation marks omitted).

Here, defendants assert, plaintiffs’ Compldiils to allege factsapable of supporting a
finding or inference of the first element-e;, a protectable interest—because the Complaint
alleges that plaintiffs never i used the marks in commerce. Indeed, plaintiffs’ Complaint
asserts future use of the purported rearbut not a past or present u&eeDoc. 1 1 80
(“Nueterra is the owner of the ipte Aim Trade Secrets . . . thathen used in commerce by
Nueterra,will be valid and protectablenarks . . . .” (emphasis added)).

The Supreme Court has explairthdt “[r]ights in a tradem&rare determined by the date
of the mark’s first use in commerceHana Fin., Inc. v. Hana Bank 35 S. Ct. 907, 909 (2015).
See also Syrus v. Bennetb5 F. App’x 806, 810 (10th Cir. 2011) (“[T]rademark rights ‘grow][ ]
out of . . . use’ and do not ‘depend upon ngyeftvention, discovery, or any work of the
brain.” (quotingin re The Trade-Mark Casg$00 U.S. 82, 94 (1879))Joytrackerz LLC v.
Koehler, No. 08-2297-GLR, 2009 WL 2591329, at *4 (D. Kan. Aug. 21, 2009) (“Rights to a
trademark are acquired by use and not by regjtra (citations omitted)). And “to qualify for
trademark protection under federal law, a marlsinie ‘use[d] in commerce,” which means ‘the
bona fide use of a mark in the ordinapucse of trade’ on ‘goods’ or ‘services.Syrus 455 F.
App’x at 810 (first quoting 15 U.S.C.8L14(1)(a); then quoting 15 U.S.C. § 1127).

Plaintiffs respond to defendahargument, asserting thidte plain language of the
Lanham Act permits them to bring their claim “orutaintiffs enter the market with their rightful

intellectual property.” Doc. 16 & But plaintiffs provide no legauthority for thisproposition.
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And they also fail to explain how the facts allddere satisfy the requirement that a plaintiff
must allege a protectable interest in a traaldnto assert a plausible Lanham Act claim.
Because plaintiffs’ Complaint includes no factpable of supporting an inference or finding
that plaintiffs have used their marks in comaggithe court concludes that plaintiffs have not
alleged sufficiently that they have a protectaibkerest in a trademark to support a plausible
unfair competition or Lanham Act claim. Theurt thus dismisseSount VII.

V.  Conclusion

For reasons explained above, the court grdetsndants’ Motion to Dismiss Complaint
or, in the Alternative, Motion for a More Definiftatement in part and denies it in part. The
court finds that plaintiffs’ Complaint fails t&tate an unfair competition and Lanham Act claim
(Count VII). The court thus dismisses Count ¥dm the action. The court denies defendants’
motion in all other respects.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendants’ Motion to
Dismiss Complaint or, in the Alternative, Matidor a More Definite Statement (Doc. 10) is
granted in part and denied in part.

IT 1SSO ORDERED.

Dated this 14th day of March, 2018, at Topeka, Kansas.

g/ Danidl D. Crabtree

Daniel D. Crabtree
United States District Judge
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