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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KRISTENA JACKSON,
Plaintiff,

V.
CaseNo. 17-2511-DDC-GEB
BOARD OF COUNTY
COMMISSIONERS

OF THE COUNTY OF SHERMAN
COUNTY, KANSAS, et al.,

Defendants.

MEMORANDUM AND ORDER

On January 2, 2018, plaintiff Kristenackson filed a First Amended Complaint
(“Complaint”), against three defendants: {18 Board of County Commissioners of the County
of Sherman County, Kansas (“Sherman Count{?) Northwest Kansas Ambulance Service
(“NKAS”), and (3) AirMD, LLC d/b/a LifeTeam (“LieTeam”). Doc. 16 at 1 (Compl. 11 2-4).
Plaintiff's lawsuit arises outf her discharge from her position as an Advanced Emergency
Medical Technician (“AEMT”). She asserts oha against defendants under the Family Medical
Leave Act (“FMLA”), 29 U.S.C. 88 260%t seq.the Americans with Disabilities Act
Amendments Act (“ADAAA”), 42 U.S.C. 88 1210&t seq. Title VII of the Civil Rights Act of
1964 (“Title VII”), 42 U.S.C. 88 2000et seq.the Kansas Act Against Discrimination
(“KAAD”), Kan. Stat. Ann. 88 44-100&t seq.and the Fair Labor Standards Act (“FLSA"), 29
U.S.C. 88 20kt seq.Plaintiff also asserts a claim agdidefendant LifeTeam for violating
Kansas public policy.

Defendants have responded to the lawsyiifiling two, separat®otions to Dismiss

asserting that plaintiff's Complat fails to state a claim for lief under Federal Rule of Civil
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Procedure 12(b)(6). Doc. 20 (defendanter8tan County and NKAS’s Motion to Dismiss),
Doc. 22 (defendant LifeTeam’s Motion to Diss). Plaintiff has filed a single Response to
defendants’ motions. Doc. 2&nd defendants have submitted two, separate Replies. Docs. 34,
35.

After considering the argumerdsd authorities presented iretharties’ papers, the court
grants defendants’ Motions to Dismiss in gartl denies them in part. The court grants
defendants’ motions to dismiss pitiff's state law claims becaugdaintiff has agreed to dismiss
them without prejudice. The court also disgas plaintiff’'s ADAAA discimination claim based
on a disparate treatment or harassment theecguse plaintiff has abandoned those theories.
And the court dismisses plaintiff's claim tragfendants violated the FLSA because plaintiff
appears to concede that she has waivedlaan by accepting a payment for unpaid wages
supervised by the Secretary of Labor.

The court denies the remainder of defendamistions. To put it politely, defendants’
remaining arguments for Rule 12(b)(6) dismissal not well-taken. Some of their arguments
seek dismissal based on pleadilggiciencies that plaintiff cured when she filed her First
Amended Complaint. Others ask the court tasider and weigh plaintiff's factual allegations—
something the court cannot do a timotion to dismiss stage. dloourt would have anticipated
a more-targeted dismissal motion—one that chgkel the claims that are clearly implausible
from the face of the Complaint and that pldfrgince has conceded. Instead, defendants chose
to attack every claim in the Complaint. Thisoice required defendanio assert arguments
about the merits of the case at the pleadiage, before discovery even had commenced.
Defendants’ choice also requireetbourt to consider a variety afguments that are ill-suited

for a motion to dismiss. Defendants’ choice it cansistent with the ppose of Rule 1, which



directs federal courts to constrilee Federal Rules of Civil Rredure “to secure the just, speedy,
and inexpensive determination of every action pmoteeding.” Fed. R. Civ. P. 1.
l. Factual Background

The following facts are taken from plaintifi@omplaint. Doc. 16. The court accepts the
facts asserted in the Complaint as true and views them in the light most favorable to plaintiff.
Burnett v. Mortg. Elec. Registration Sys., |06 F.3d 1231, 1235 (10th Cir. 2013) (citing
Smith v. United State561 F.3d 1090, 1098 (10th Cir. 2009)).

Plaintiff worked for defendants as an ME from October 1, 2013 until her discharge on
May 6, 2016. In January 2016, a firefighter—atsaployed by defendantsasked plaintiff if
she had a snow blower that he could borrow fortfaning. Plaintiff said that she did, and she
offered her snow blower for use during training.

On January 5, 2016, while plaintiff was retiiey her snow blower, she fell and broke
her left ankle. An ambulanceatrsported plaintiff to Hays Medic@enter for surgery. Plaintiff
was diagnosed with a trimalleolar fracture dislamafja three-part break) hrer left ankle. Her
injury required multiple surgeries, physical gy, and significant healing time. Also, since her
injury, plaintiff has suffered alnic pain on a daily basis.

After her fall, plaintiff contacted defendaritsadvise of her injury. She requested
FMLA leave, and defendants granted her FMie&uest. During the week of March 20, 2016,
plaintiff spoke to Duanne Wrigl{plaintiff’'s Director) about heFMLA leave. Mr. Wright told
plaintiff that she needed to speak to Ashley Manmésause he believedhintiff would exhaust
her FMLA leave around March 27, 2016. Plaintiff akkér. Wright if she could return to work

before exhausting her FMLA leave and perf@activities that werdéess physically demanding,

! The Complaint does not identify Ms. Mannis’s employment position.
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such as teaching training or CPR classes dopuring administrative task Mr. Wright told
plaintiff that she could not return to work inyacapacity until she had healtdly. He also told
plaintiff that she could not return to workamy capacity until she was able to carry 175 pounds
without assistance. And Mr. Wright advised plaintiff that stnedt not return to work in any
capacity until she was able to work in the figlthout any difficulties, including the ability to
walk on uneven surfaces and in ditches.

As Mr. Wright instructed, plaintiff met witAshley Mannis to discuss her FMLA leave.
Plaintiff explained thashe was on short term disability and asked if she could extend her FMLA
leave. Ms. Mannis told plaintiff that sheddit understand how FMLA leave worked, and she
didn’t know if plaintiff could extad her leave. Ms. Mannis toldgahtiff that she would get back
to her. But she never did.

Plaintiff alleges that she believed that benployer had extended her FMLA leave.
According to the Complaint, after plaintékhausted her FMLA leave, she asked for an
additional two months of FMLA leave. Daot6 at 6 (Compl. { 52). Defendants granted
plaintiff's request for thedditional two months’ leaveld.

In February 2016, Mr. Wright geiired plaintiff to come back to work on a Saturday and
a Sunday to teach a 24-hour refresher coursantf taught the class while wearing a cast.
Plaintiff received no pay for her time. She was told that her employer could not pay her because
she was on FMLA leave and collecting short-term disalility.

On April 11, 2016, plaintiff had anotherrgery. On April 22, 2016, plaintiff had a
follow-up appointment with her surgeon. Her ®og advised that she could return to full duty

on May 1, 2016.

2 The Complaint never identifies who progitiplaintiff with this information.
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On May 4, 2016, plaintiff coacted Interim Director, Mie Johnson, and requested a
meeting to discuss her return to work onyMia 2016. On May 4, 2016, plaintiff met with Mr.
Johnson and Eric Albright, Bilig Manager. When she entéithe meeting, plaintiff asked
several questions. They includetiether she needed to know arigg before returning to work
the next morning. Mr. Johnson respondegl&intiff's questions by terminating her
employment. Plaintiff asked Mr. Johnson wdefendants were terminating her employment.
Mr. Johnson replied that defemda were not required tovg plaintiff any reasons for
terminating her employment. Plaintiff then gattteher belongings and left the office. On May
5, 2016, defendants posted plaintiff's AEMT position.

Plaintiff filed Charges of Discrimination amst defendants with the Equal Employment
Opportunity Commission (“EEOC”) and the Ksas Human Rights Commission (“KHRC").
The Complaint alleges that defendants repredenttheir response to the EEOC and KHRC that
defendants terminated plaintiff because shetivasveakest employee all the EMS crews and
she had exhibited other performance probleSseDoc. 16 at 12 (Compl. 1 107, 108). The
Complaint also cites an Affidavit that Mglannis provided to the EEOC and KHRC. It
describes an attached exhibit as a Final Wigrthiat was contained in plaintiff's employment
file when Mr. Johnson became the Interim Director in April 206at 13 (Compl.  113). Ms.
Mannis explains, though, that she had ledrrbut just recently and after plaintiff's
termination—that the former Director prepathi written warning bubever provided it to
plaintiff.

According to plaintiff, Mr. Wright never gave plaintiff any warnings during her
employment. Likewise, he never demoted her asgiamy discipline. Tdhe contrary, plaintiff

alleges, in June 2017, Mr. Wright gave her atemireference that spoke in positive terms about



her job performance. And it recited that ptdfriwould be a great addition to your teamld. at
13 (Compl. 1 114).
Il. Legal Standard
Fed. R. Civ. P. 8(a)(2) provides that armgmaint must contain “a short and plain
statement of the claim showing that the pleaslentitled to relief.” Although this Rule “does
not require ‘detailed faatl allegations,” it demands more thga] pleading that offers ‘labels

m

and conclusions’ or ‘a formulaic recitation oételements of a cause of action™ which, as the
Supreme Court explained simply, “will not do&shcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).
For a complaint to survive a motion to disswunder Rule 12(b)(6), the pleading “must
contain sufficient factual matterg@epted as true, to ‘state a obdor relief that is plausible on
its face.” Igbal, 556 U.S. at 679 (quotinbwombly 550 U.S. at 570). “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedItl. at 678 (citingTwombly
550 U.S. at 556). “The plausibilistandard is not akin to a gability requirement,” but it asks
for more than a sheer possibility tleatlefendant has acted unlawfullyd. (quotingTwombly
550 U.S. at 556)%ee also Christy Sports, LLC v. Deer Valley Resort Co., 256. F.3d 1188,
1192 (10th Cir. 2009) (“The question is whethethd allegations are trug,is plausible and not
merely possible that the plaintiff is entitled to elunder the relevant law(titation omitted)).
When considering whether a plaintiff has staqaausible claim, the court must assume
that the complaint’s factual allegations are trigbal, 556 U.S. at 678 (citingfwombly 550

U.S. at 555).But the court is “‘not bound to accepttase a legal conclusion couched as a

factual allegation.” Id. (quotingTwombly 550 U.S. at 555). “Threadbare recitals of the



elements of a cause of action, supported by w@mnelusory statements, do not suffice’” to state
a claim for relief. Bixler v. Foster596 F.3d 751, 756 (10th Cir. 2010) (quotigbal, 556 U.S.
at 678). Also, the complaint’s “[flactual allegai®must be enough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555 (citations omitted).
[I. Analysis

Defendants assert three arguments that—the egrees—require dismissal of some of
plaintiff's claims. First, defendants ask the court to disnpsantiff's state law claims under the
KAAD and for violation of public policy. Defedants Sherman County and NKAS assert that
the court lacks subject matterigdiction over the public policy claim because plaintiff never
provided the requisite notice under Kan. Séain. 8 12-105b. These defendants also seek
dismissal of plaintiff's KAAD clain on the merits because, thayntend, plaintiff's Complaint
alleges no facts asserting a plausible KAAD claidefendant LifeTeam seeks dismissal of both
state law claims on the merits. Plaintiff respgradsmceding that she “is willing to dismiss her
state law claims without prejudice.” Doc. @91. Defendant LifeTeam’s Reply asks for a
dismissal with prejudice. “The decision whett@dismiss with or without prejudice is within
the court’s discretion.’"Mace v. Louisville Ladder, IncNo. 92-1416-FGT, 1994 WL 17526, at
*1 (D. Kan. Jan. 14, 1994) (citing 9 Wright & MilleFederal Practice and Procedu&2367
(1971)). Exercising its discretion here and to avoid a merits determination at the pleading stage,
the court dismisses plaintiff’'sage law claims without prejudice.

Secongas discussed in more detailPart I11.D. below, te court dismisses plaintiff's
ADAAA discrimination claim based on eithedaparate treatment or harassment theory

because plaintiff appears to have abandonedibermination claim under those theories. But



the court denies defendants’ request to dismlaintiff’'s ADAAA discrimination claim that is
based on her termination.

Third, defendants assert that plaintiff failsaibege a plausible FLSA claim because she
has waived her right to brirayclaim by previously accepting a payment for unpaid wages.
Plaintiff's Complaint asserts thttte Kansas Department of Labbas found that defendants
were not paying their employees properly. Digat 12 (Compl. 1 109). And, she asserts, she
received a check for unpaid wages based ¢endants’ improper compensation practichs.
(Compl. 1 110). Under the FLSA, an employeéves her right to bring a private cause of
action under the FLSA whenelaccepts the payment of unpaidges supervised by the
Secretary of Labor. 29 U.S.C. 8§ 216(c). Ri#fis Response never responds to defendants’
wavier argument. Thus, the court finds that bhs abandoned any claim for FLSA violations.
The court thus dismisses plaffis FLSA violation claim.

Plaintiff's Response asserts that the FL3A germits her to pursue a retaliation claim.
Although one can make a retaliation claim based on the F&&R9 U.S.C. § 215(a)(3),
plaintiff's Count VIl asserts a clai for a FLSA violation. It does naissert a retaliation claim.
And, even if plaintiff had assertedretaliation claim, her Compldifails to allege facts capable
of supporting a plausible inferea that defendants retaliatechatst her in violation of the
FLSA. To allege a prima faezicase of FLSA retali@n, an employee must assert: “(1) she
engaged in protected activity under FLSA), §Be suffered an adverse employment action
contemporaneous with or subsequent tgptimeected activity, and J3 causal connection

between the protected activitpgthe adverse employment?acheco v. Whiting Farms, Inc.

3 Defendants assert that the Complaint’s reference to the Kansas Department of Labor is a

typographical error. Instead, they contend, tmited States Department of Labor conducted the
investigation of FLSA violations—coistent with the authority conferred by this federal statute.
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365 F.3d 1199, 1206 (10th Cir. 2004). Plaintiff'sn@aint never allegethat she engaged in

any protected activity such fisng an FLSA complaint or ¢terwise asserting her rights under

that Act. Without such allegations, plaintiff canistdte a plausible FLSAtadiation claim.
Defendants’ remaining dismissal argumentgehao merit. The court addresses each one

separately, below.

A. Plaintiff's First Amended Complaint Properly Has Removed Sherman County,
Kansas as a Named Defendant.

First, defendant Sherman County asserts“®lagrman County” is nan entity subject
to suit under Kansas law. Kan. Stat. Ann. § 19+Hofuires: “In all su& or proceedings by or
against a county, the name in whithe county shall sue or be swgthll be ‘The board of county

commissioners of the county of [.]" réjeplaintiff's original Complaint named

Sherman County, Kansas as a defendant. Doc. 1 at 1 (Compl. § 2). But plaintiff has amended
her Complaint, substituting the Board afthity Commissions of the County of Sherman

County, Kansas as a defendant. Doc. 16 at 1 (Cdh®). The substitution conforms with Kan.
Stat. Ann. 8§ 19-105’s requirement. BecateeComplaint no longer names Sherman County,
Kansas, as a defendant, the court denies astimatotion to dismiss all claims asserted against

Sherman County, Kansés.

4 The court recognizes that the amended Gamis caption incorrectly lists defendants as

“Sherman County, Kansast al” Doc. 16 at 1.Fed. R. Civ. P. 10(a) requires a complaint to name all
parties in the captionSeeFed. R. Civ. P. 10(a) (“The title of the complaint must name all the parties; the
title of other pleadings, after naming the first partyeach side, may refer generally to other parties.”).
The court orders plaintiff to file a Second Anded Complaint that—consistent with Rule 10(a)—
correctly lists the three named defendants (identifiglenrComplaint’'s paragraphs 2, 3, and 4) in the
caption.



B. Plaintiff Has Satisfied Her Prima Facie Burden of Establishing That Defendant
NKAS is Subject to Suit.

Next, defendant NKAS assertsatht is a subordinate govenent agency not subject to
suit. Under Fed. R. Civ. P. 17(lf¢deral courts determine a party’s capacity to be sued in
federal court by examining the law of the state where the court is located. Fed. R. Civ. P.
17(b)(3). In Kansas, “suborditeagovernment agencies do novéahe capacity to sue or be
sued in the absence of statutéldpkins v. State702 P.2d 311, 316 (Kan. 1985) (holding that
the Kansas Highway Patrol is a gawerent agency not subject to sugige also Brown v.
Sedgwick Cty. Sheriff's OfficB13 F. App’x 706, 707—08 (10th C#013) (holding that the
Sedgwick County Sheriff's Office is a govenental subunit not subject to suit).

Although defendants have styled their motiassones under Rule 12(b)(6), defendant
NKAS’s argument here assertaththe court lacks personal jsdiction over NKAS because it is
not an entity subject to suit. See Doc. 338 @sserting that plairfitibears the burden to
establish personal jurisdiction ove defendant). When a cogdnsiders a pre-trial motion to
dismiss for lack of personal jurisdiction Wwitut conducting an evideaty hearing, a plaintiff
need only make a prima facie showinguwisdiction to defeat the motiorAST Sports Sci., Inc.
v. CLF Distrib. Ltd, 514 F.3d 1054, 1056-57 (10th Cir. 2008) hé&Tplaintiff may make this
prima facie showing by demonstrating, via affidavibtrer written materialdacts that if true
would support jurisdictiolver the defendant.OMI Holdings, Inc. v. Royal Ins. Co. of Can.
149 F.3d 1086, 1091 (10th Cir. 1998).

Here, defendants merely have made the cencjuassertion that NKAS is a subordinate

government agency. But plaintiff has comenfard with allegations and other materfals

° Since defendants base this argument on a lack of personal jurisdiction—not failure to state a

claim under Rule 12(b)(6)—the court can consider these “other written materials” to determine if plaintiff
has demonstrated facts that, if trumuld support jurisdiction over NKASOMI Holdings 149 F.3d at
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sufficient to allow her claim to proceed againss #mtity. For example, plaintiff's Complaint
identifies NKAS as an entity authorized to do Inesis in the State of Kaaswith an address in
Goodland. Doc. 16 at 1 (Compl. § 3). Amel Response asserts that NKAS individually
submitted a position statement to the EEOC. R6cat 5. Plaintiff contends that the EEOC
response never asserted that NKAS was a sutaisdgovernment entity. Also, plaintiff has
submitted documents she found on the interetving that NKAS could have some connection
with Goodland Regional Medic@lenter or LifeTeam. Docg9-5, 29-6. Finally, plaintiff
offered to dismiss her claims against NEAu]pon proof that NKAS is a subordinate
government interest not subject to suit.” D28.at 6 (internal quotation marks omitted). But it
doesn’t appear that NKAS ever provitiglaintiff any such proof.

Instead, NKAS’s Reply simply attacks the tieh materials that plaintiff submitted with
her Response as doing “nothing to prove that NKAS is an entity subject to suit.” Doc. 34 at 4.
But, at this stage of tHdigation, plaintiff need noprovethat NKAS is an entity subject to suit.
Instead, she only needs to makprima facie showing of jurigttion. And she has done so.
NKAS offers nothing to rebuhat prima facie showing so, orighecord, the court declines to
dismiss defendant NKAS from the lawsuit.

C. Plaintiff Has Stated Plausible FMLA Claims.

Next, defendants assert pltihhas failed to allege fastsupporting plausible FMLA

interference and retaliation claims. T addresses each FMLA claim separately.

1091. Also, defendant LifeTeam does not object t@thet taking judicial notice of these materiaee
Doc. 35 at 3 (citingMarten Transp. Ltd. v. Plattform Advert., Inblo. 14-2464-JWL, 2016 WL 1718862,
at *4 (D. Kan. Apr. 29, 2016) (noting that the Tleircuit has “sanctioned taking judicial notice of
factual information on the internet”)).
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1. FMLA Interference

First, defendants contend, the Complaint never alleges a plausible FMLA interference
claim because defendants never interfered plamtiff's right to take FMLA. Instead,
defendants contend that the Complaint allegasphaintiff requested FMLA leave and that
defendants granted that request.

The FMLA allows a qualified employee to talp to 12 weeks of job-protected leave
during a 12-month period “[b]ecause of a ses health condition that makes the employee
unable to perform the functions of the positadrsuch employee.” 29 U.S.C. § 2612(a)(1)(D).
The FMLA prohibits an employer from interfieg with, restraining, or denying an employee’s
exercise of her FMLA rights. 29 U.S.C. § 2615(a)(1).

“[O]n return from such leave,” eligible engylees are entitled “(A) to be restored by the
employer to the position of employment hbldthe employee when the leave commenced; or
(B) to be restored to an equivalent positiothvaquivalent benefits, pay, and other terms and
conditions of employment.” 29 U.S.C. 8§ 2614(a)(1). But, “[i]f the employee is unable to
perform an essential function of the position luseaof a physical or mental condition . . . the
employee has no right to resation to another position undére FMLA.” 29 C.F.R. §
825.216(c).

To assert an FMLA interference claim, anpdoyee must allege that (1) she was entitled
to FMLA leave, (2) an adversetion by her employer terfered with her right to take FMLA
leave, and (3) this adverse actiwas related to the exercizeattempted exercise of the
employee’s FMLA rights.DePaula v. Easter Seals El Mirad@59 F.3d 957, 978 (10th Cir.

2017) (citation omitted).
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Here, defendants assert, plifi’'s Complaint alleges néacts capable of supporting a
finding or inference of the secomadd third elements of an FMLifsterference claim. Doc. 21 at
8; Doc. 23 at 7. Defendants argue that pldiatComplaint concedes that she exhausted her
FMLA leave and was not able to return tdl fluty until two months after her FMLA leave
expired. Thus, defendants contend, they never interfered with her FMLA rights. The court
disagrees. Although plaintifilages that she was unable téura to full duty upon exhausting
her FMLA leave, she never alleges that workigyduty was an essentitunction of the job.

To the contrary, plaintiff alleges that she was ablperform the essentiunctions of her job.
Doc. 16 at 16 (Compl. § 142). The Complaint alsegas that plaintiff offered to return to work
to perform certain job functions—such as trainamgl administrative tasks. And plaintiff alleges
that she did return to work in February 2016telach a 24-hour refresher course. But, when
defendants otherwise refused plaintiff's offeréturn to work in a limited capacity, plaintiff
alleges that defendants granted &e additional two months’ woritf leave. She also alleges
that, shortly before her leave expired, she spake Ashley Mannis about her FMLA leave.
Plaintiff alleges that Ms. Mansitold her that she didn’t knolmow FMLA worked and that she
was unsure if defendants would endeplaintiff's leave. Ms. Mannis also told plaintiff that she’'d
get back to plaintiff, but she never did.

Plaintiff cites a summary judgmeoase that she says has isamfacts to the ones she
alleges in her Complaint. Bonsedine v. Willimansett East SNE3 F. Supp. 3d 253 (D. Mass.
2016), an employer moved for summary judgmeiray a plaintiff's FMLA interference claim
because the plaintiff took 12 weeks of FMLA leaand, at the end of her leave, was unable to
return to her job on a full-time basikl. at 263. The court declined to grant summary judgment.

Id. Although the court recognized that the pldiritad received her full 12 weeks of FMLA

13



leave, a factual dispute existed whether working full-time was an essential function of her job.
Id. Also, theConsidineplaintiff had offered to come back to work “at least part time” and told
her employer that she could “geound in [her] wheel chair.Td. (citation and internal

guotation marks omitted). On the summary judgment record, the court could not determine if
walking—instead of using a wheelchair—svan essential function of the jold. So, the court

held that “a jury could find Defendant interéerwith Plaintiff’'s FMLA rights by failing to

restore her to her position, or an equivatam, at the conclusion of her FMLA leavdd. at

263.

Likewise, the Third and Sixt@ircuits have held that aamployer was not entitled to
summary judgment against an FMLA integece claim when the summary judgment record
presented disputed fact issuésat the plaintiff's ability to pgorm essential functions of the
job after FMLA exhaustionSee Budhun v. Reading Hosp. & Med. (65 F.3d 245, 256 (3d
Cir. 2014) (reversing summary judgment enteagdinst an FMLA interference claim because
“[glenuine issues of material fact exist[ed] whether [plaintiff] could not perform an essential
function of her job”);Demyanovich v. Cadon Plating & Coatings, L.L.CA7 F.3d 419, 429 (6th
Cir. 2014) (concluding that treummary judgment record camed “ample evidence that
[plaintiff] might have had difficulty returning to wk within twelve weeks of his . . . request for
FMLA leave” but “it is not indsputable that he would hateen unable to do so” and thus
reversing an order awarding summary judgment agplasttiff). Such a diguted issue, in turn,
creates a triable issue for the jury to decide trethe employer interfered with the plaintiff's
FMLA rights by not restoring her to her employment positi8ee Budhuyn/65 F.3d at 255
(holding that plaintiff had “addted enough evidence to allow a m@aeble jury to conclude that

she could, in fact, perform [h@b’s] essential function” anthis showing precluded summary
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judgment against her FMLA interference claisgge also Demyanovicih47 F.3d at 429
(explaining that “[t]he right taeinstatement guaranteed by2%.C. § 2614(a)(1) is the
linchpin of the [interference claim] because #FMLA does not provide leave for leave’s sake,
but instead provides leave with an expectatia@ #m employee will return to work after the
leave ends.” (quotingdgar v. JAC Prods., Inc443 F.3d 501, 507 (6th Cir. 2006))
(alternations in original)).

Although these cases are not binding precedesit, reasoning is persuasive. And the
court predicts the Tenth Cir¢wvould apply them to the faxhere—especially on a motion to
dismiss where the court must tgiaintiff's allegations as truenal construe them in her favor.
Also, the court has not found any Tenth CircuiDastrict of Kansagases involving facts
similar to those plaintiff alleges here. Indeed, most of the cases defendants cite as support for
their motions to dismiss involve summangigment decisions whethe factual record
established—as a matter of law—that the engxolyad exhausted all FMLA leave and could not
return to work because he could not parf the essential functions of the joBee e.g, Walker
v. Adronics/Elrob Mfg. CorpNo. 11-1086-JAR, 2011 WL 6740546, at *4 (D. Kan. Dec. 22,
2011) (granting summary judgment against arLANhterference claim because the undisputed
facts established that plaintiff “was unableptxform the lifting, twiing, turning and pulling
she had been routinely performing in her jalot thus had no right to reinstatemebggraw v.
Exide Techs.744 F. Supp. 2d 1199, 1215-16 (D. Kan. 2010) (granting summary judgment
against an FMLA interference claim becauserpifiis FMLA leave expired before his doctor
released him to return to worlytondaine v. Am. Drug Stores, Ind08 F. Supp. 2d 1169, 1206

(D. Kan. 2006) (granting summary judgment agaan FMLA interference claim because the
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employer was not required to restore employesmtequivalent posdn with equivalent hours
when she was unable to work until threeeks after her FMLA leave had expired).

And, on the limited occasions when our coud Hesmissed FMLA interference claims at
the pleading stage, it did so because the plaittétsalleged facts demonstrating that they were
not entitled to job restoration because theirgateons showed they calihot perform essential
functions of their jobs afteexhausting FMLA leaveSee Peoples v. Langley/Empire Candle
Co, No. 11-2469-CM-JPO, 2012 WL 171340, at *3P4 Kan. Jan. 20, 2012) (holding that
plaintiff failed to state a claim for FMLA intkerence because her Complaint alleged that she
received a Notice advising her that her FMLA leavas approved and that, to be restored to her
employment, she was required to present a tifi@sduty certificate but plaintiff's Complaint
conceded that she never returned to waitk the required certificate because she had
miscalculated her FMLA leavegmith v. Blue Dot Servs. C@83 F. Supp. 2d 1200, 1205 (D.
Kan. 2003) (dismissing FMLA interference claim because “plaintiff's complaint shows that he
was provided a full twelve weeks of FMLA leavbkat his leave period expired before he was
able to return to work with a physician's releas® that he was terminated only after the leave
period expired”).

In contrast, plaintiff’'s assextl facts here, assumed as tanel construed in her favor,
establish that plaintiff could penfm the essential functions ofrtjeb and she offered to return
to work in a limited capacity. Defendants refdise restore plaintiff to her job, granted her
additional leave, and then later terminated employment. Thedacts are capable of
supporting a finding or inference BMLA interference. Naturajl before plaintiff can prevail

on these claims, she must come forward witldevce to prove her allegations. But, at the
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pleading stage, they suffice to survive RL&Eb)(6) dismissal. The court thus denies
defendants’ motions to dismiss plaifis FMLA interference claim.
2. FMLA Retaliation

Next, defendants argue that the Complainvenasserts a plausible FMLA retaliation
claim. An FMLA retaliation claim is analyzed under the familaDonnell Douglasurden
shifting approachMetzler v. Fed. Home Loan Bank of Topekd4 F.3d 1164, 1170 (10th Cir.
2006). Under this framework, the plaintiff bears the initial burafemaking a prima facie case
for retaliation. Id. If plaintiff satisfies that burden, the burden then shifts to the defendant to
prove a legitimate, non-discriminatorgason for its adverse employment decisitmh. If the
defendant meets that burden, thaiqtiff must show that defendangsoffered reason is pretext.
Id. A prima facie case of retaliation requires thét) plaintiff engaged iprotected activity; (2)
the defendant took action thatessonable employee would considdverse; and (3) a causal
connection exists between the progecactivity and the adverse actidal.

Defendants argue that plaintiff's FMLA réitgtion claim fails because her Complaint
never alleges facts establisgia causal connection betwdear January 5, 2016 request for
FMLA leave and her May 5, 2016 termination. f@®lants assert that the Complaint pleads no
facts showing that they harbored any ill will tawalaintiff for taking FMLA leave. Instead,
defendants assert, plaintiff alleghat defendants granted her keand allowed her to take an
additional two months’ leave. Eendants also contend that pléii's termination was not based
on her FMLA leave because the Complaint dess plaintiff's performance issues that
defendants provided after-the-faotthe EEOC and KHRC togtify the termination. And,
defendants contend, plaintiff's termination in w2016 was not in close temporal proximity to

the FMLA leave she requested in Janu20y6 and exhausted in March 2016.
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Arguments of this type amot appropriate on a motion dismiss. In making these
arguments, defendants invite the court to wéighComplaint’s factual assertions and draw
inferences supported by those gliéons against plaintiff. Et's not the court’s role on a
motion to dismiss. Instead, construing plainsiffillegations in her favpshe alleges that she
exhausted her FMLA leave, defendants grantecdhedditional two mohs’ leave, and then
terminated her employment the day before she planning to return tavork. Plaintiff also
alleges that defendants never provided hemraagon for the termination. Instead, Mr. Johnson
told her that defendants did nated to give her any reasons ferminating her employment.
But later, defendants told the EEOC andRElthat they fired plaintiff based on poor
performance. Plaintiff alleges that defendaptoffered reason to the EEOC and KHRC was
pure pretext designed to concedittretaliatory motive. Thesadts are more than sufficient to
state a plausible FMLA retaliation claim. Thaudodenies defendants’ mions to dismiss this
claim.

D. Plaintiff Has Stated Plausible ADAAA Claims.

Defendants next ask the court terdiss plaintiff's ADAAA claims. First, defendants
assert that plaintiff's ADAAA claims fail becauker Complaint never alleges a disability.

The ADAAA prohibits discrimination “agains qualified individubon the basis of
disability.” 42 U.S.C. § 12112(a). In 2008@ress passed the ADAAA “with the stated goal
of ensuring that [t]he definition of disability . be construed in favor of broad coveragadair
v. City of Muskogee823 F.3d 1297, 1305 (10th Cir. 2016itation and internal quotation
omitted). To meet this goal, Congress amendedidiinition of the term “disability” in the
ADAAA. Id. Under the ADAAA’s amended definition, “[if term ‘disability’ means, with

respect to an individual—(A) physical or mental impairmentahsubstantially limits one or
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more major life activities of such individual; (B)record of such an impairment; or (C) being
regarded as having such an impairment . .42"U.S.C. § 12102(1). “Weéther an individual is
disabled under the [ADAAA] is ‘a highly fact ssitive issue, requiring an individualized inquiry
and case-by-case determinationBéthscheider v. Westar Enerdgyo. 16-4006-CM, 2017 WL
131608, at *3 (D. Kan. Jan. 13, 2017) (quotihygfton v. Johnson Cty. Bd. of Cty. Comm8859

F. Supp. 498, 506 (D. Kan. 1994)).

Plaintiff asserts that she sufficiently helkeged that her ankle injury constituted a
disability under all thee subsections of § 12102. To asselisability within the meaning of
subsection (A), “a plaintiff musarticulate with precision’ bother impairment and the major
life activity it substantially limit[s].” Johnson v. Weld Cty., Col&94 F.3d 1202, 1218 (10th
Cir. 2010) (quotinddoebele v. Sprint/United Mgmt. C842 F.3d 1117, 1129 (10th Cir. 2003)).
The Tenth Circuit has construed “the phrase ‘subisinlimiting’ to require an impairment that
renders an individual either unalor significantly restricted iability to perform a major life
activity ‘compared to th average person in tgeneral population.””’Rhodes v. Langston Unjv.
462 F. App’x 773, 778 (10th Cir. 2011) (quotidohnson594 F.3d at 1218). The ADAAA
includes the following in the definition of majtfie activity: caringfor oneself, performing
manual tasks, sleeping, walking, standing,ddtibending, concentrating, and working. 42
U.S.C. § 12102(2)(A).

Here, plaintiff’'s Complaint aliges that she sustained a thpeet break of her ankle that
has required multiple surgeries and physicaldpgr She alleges that a person who experiences
a trimalleolar fracture—like the one plaint#ffistained—can require kg as two years to
recover and can sustain permanent changes in hiéeato perform certain activities. Plaintiff

alleges that she suffers from daily chronic paid arthritis in her leg that will continue for the
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rest of her life. Plaintiff sserts that her physical and psydugital impairments substantially
limit “the major life activities of, includingyut not limited to, working, sleeping, lifting,
walking, bending and concentrating.” Doc. 16 a{@0mpl. § 87). Plaintiff also alleges that her
ankle impairment is neither transitory nor mindihese allegations are more than sufficient to
state plausible allegations of a disabilitithin the meaning ofubsection (A).

Defendants disagree, assertingttplaintiff's allegations laout her ankle injury support,
at most, a temporary condition that does not §uab a disability. But, in their Replies,
defendants concede that the 2008 amendments to the ADAAA recognize that “an impairment
lasting or expected to last femtdan six months can be subdtalty limiting within the meaning
of [the ADAAA].” 29 C.F.R.8 1630.2(j)(1)(ix). Neverthelessiting summary judgment cases,
they argue that courts still find that injuridse broken bones are temporary conditions that do
not qualify as disabilities under the ADAA/Seege.g, Doc. 23 at 15 (citingPeterson v. Garmin
Int’l, Inc., 833 F. Supp. 2d 1299, 1318 (D. Kan. 2011) (granting summary judgment against an
ADAAA claim because the undisputed facts ekstled that plaintiff's shoulder and bowel
conditions were temporary impairments)). Omation to dismiss, the court cannot engage in
that analysis. Insteadkiag plaintiff's allegations as true drconstruing them in her favor, the
Complaint sufficiently allegesatts capable of supporting a findiaginference that plaintiff’s
ankle condition was more than smporary impairment. It thumuld qualify as a disability
under the ADAAA.

Defendants also contend that plaintiff fadsallege that her condition substantially
limited any major life activity because the Complailso alleges she was released to work full
duty “as an EMT—a job well known to involvetexsive physical activity.” Doc. 21 at 15.

Arguments like this one askdltourt to consider facts beyotite scope of the Complaint’s
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factual allegations. And theyeammproper on a motion to dismiss. Plaintiff has alleged that her
ankle condition—even after she secured a reléaseturn to full duty—still substantially

limited her ability to perfornthe major life activies of working, sleeping, lifting, walking,
bending, and concentrating. These allegatsurifice to state an ADAAA disability under
subsection (A).

The Complaint also alleges sufficiently aahility under subsectiqiB). To assert a
disability within the meaningf subsection (B), a plaintifhust “have ‘a history of an
impairment that substantially limited one or more major life activities when compared to most
people in the genergbpulation . . . .”"Paraham v. Atriums Mgmt. Co., In&No. 16-2539, 2018
WL 691000, at *5 (D. Kan. Feb. 2, 2018) (quot2® C.F.R. 8 1630.2(k)(2)). Here, plaintiff
alleges that she reported her medical conditiadefendants by requestiageave of absence to
treat her ankle condition—a condititimat substantially limits oner more major life activities.
She asserts that these allegations suffice to allege plausibility that she had a record of
impairment. The court agreeSee McKenzie v. Dovalda42 F.3d 967, 972—73 (10th Cir. 2001)
(holding on summary judgment thalintiff's “record of absete from work on administrative
leave, along with her physicians’ reports, tendshiow that her ability tavork was substantially
limited by her illness” and thus “could lead a reasdagury to conclude @t she had a record of
a disability for purposes of the ADA”).

Finally, the Complaint sufficiently alleges adbility under subsection (C). To allege a
disability within the ambit of subsection (C¥rat her “employer regarded [her] as having an
impairment”—a plaintiff must assgethat “(1) [she] has an actuar perceived impairment, (2)
that impairment is neither transitory nor mipand (3) the employer wasvare of and therefore

perceived the impairment at the timetloé alleged discriminatory action.Adair, 823 F.3d at
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1306. To state a claim under this subsection, atgfdino longer needs tplead and prove that
the actual or perceived impairment substanti@thited one or more major life activitiesId.
(citations and internal quotation marks omitteBut a plaintiff must allege that the impairment
is not “transitory and minor.””ld. (quoting 42 U.S.C. § 12102(3)(B)A transitory impairment
is one “with an actual or egpted duration of 6 months or less.” 42 U.S.C. § 12102(3)(B).
Defendants challenge whether pldintias alleged an impairment that is more than transitory or
minor. But, yet again, their arguments rest artufal determinations théte court cannot make
on a motion to dismiss. For the same reas@®idsed above, the court finds that plaintiff's
allegations suffice to state a claim that her impaint is neither transitory nor minor. And the
court concludes that plaintiff has alleged plalysthat her employer regarded her as having an
impairment.

Seconddefendants argue that, even if pldfrnis disabled under the ADAAA, plaintiff
fails to state a plausible ADAAA&Iaim based on failure to accorodate. To state a failure to
accommodate claim, a plaintiff must allege thqt) she is disabled?) she is ‘otherwise
qualified’; and (3) she requested aymsibly reasonablgaccommodation.”Sanchez v. Vilsagk
695 F.3d 1174, 1177 (10th Cir. 2012). The A®Xs implementing regulations define
“reasonable accommodation” as:

(i) Modifications or adjustments to a jalpplication process that enable a qualified

applicant with a disability to be consiéérfor the position such qualified applicant

desires; or

(i) Modifications or adjustments to theork environment, or to the manner or

circumstances under which tpesition held or desired sustomarily performed,

that enable an individual with a disabilitsho is qualified to perform the essential

functions of that position; or

(i) Modifications or adjustments that able a covered entity’s employee with a

disability to enjoy equal benefits andyileges of employment as are enjoyed by
its other similarly situated goioyees without disabilities.
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29 C.F.R. § 1630.2(0). But the regulations dorequire an employer torovide a reasonable
accommodation that imposes an “undue hardship” considering the cost, financial resources, and
the operation of the entity. 29 C.F.R. § 1630.2(p).

Defendants assert that plaintiff fails itege a plausible failureo accommodate claim
because the Complaint concetlest they provided a reasonal@iccommodation to plaintiff in
the form of leave. The court disagrees for two reasons. First, one can infer from plaintiff's
Complaint that defendants did not accommogdetiff by providing her leave. Although
defendants granted plaintiff hergreest for leave, plaintiff allegehat defendants fired her while
she still was on leave—the day before she wasdstée to return to work. So, defendants never
granted plaintiff her full, allotted leave-rd thus never provided the accommodation she
requested.Seee.g, Benmovich v. Fieldston Operating LLSo. 11 Civ. 780(RA), 2013 WL
1189480, at *7-8 (S.D.N.Y. Mar. 22, 2013) (denying summary judgment motion because
disputed issues of fact existed whettiefendants “failed to provide a reasonable
accommodation and engage in an interagineeess with [plaintiff]” when defendants
terminated plaintiff while on leave)Second, plaintiff alleges thahe asked Mr. Wright if she
could return to work before exhausting her FMle&ave and perform activities that were less
physically demanding, such as teaching traimn@PR classes or performing administrative
tasks. Plaintiff alleges that defendants faileddoommodate her requestd failed to engage in
an interactive process with heBee Wilkerson v. Shinsg&D6 F.3d 1256, 1265 (10th Cir. 2010)
(explaining that the ADAAA implemeimg regulations “envision amteractive process that
requires participatin by both parties.’{quotingTempleton v. Neodata Servs., |ri62 F.3d
617, 619 (10th Cir. 1998))). These allegations saffo state a failure @ccommodate claim.

Defendants respond that plaffi§ request to Mr. Wright foaccommodation wasn't really a
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request for a reasonable accommodation but, insteaduast that defendants “create a different
job for her.” Doc. 35 at 11. Once again, defenslaarigument requires treurt to make factual
determinations at the pleading stage—sometiticannot do. The court thus rejects this
argument.

Third, defendants argue thaltintiff has failed talleged a plausible ADAAA
discrimination claim. To alge an ADAAA discriminéion claim, “a plaintiff generally must
show that [s]he has suffered an ‘adverse employment action because of the disaBHQC’

v. C.R. Eng., In¢644 F.3d 1028, 1038 (10th Cir. 2011) (quotiigthews v. Denver PQ263
F.3d 1164, 1167 (10th Cir. 2001)). An adverse adgsame that produces *agnificant change
in employment status, suchlasing, firing, failing to promotereassignment with significantly
different responsibilities, or a decisioausing a significant change in benefit&urlington
Indus., Inc., v. Ellerth524 U.S. 742, 761 (1998). The cbconsiders whether an action is
adverse on a case-by-case basisguan objective standard atidxamining the unique factors
relevant to the situation at hand McGowan v. City of Eufalad72 F.3d 736, 742 (10th Cir.
2006) (quotingsanchez v. Denver Pub. Sct64 F.3d 527, 532 (10th Cir. 1998)).

Here, plaintiff’'s Complainalleges that defendants “subjected [her] to disparate
treatment, harassment, and/or termination . cabee of her disability.’Doc. 16 at 18 (Compl.
1 153). Defendants argue thaaiptiff's Complaint alleges no facts supporting her disparate
treatment or harassment claims. Plaintiff neesponds to these arguments in her Response.
See generallfpoc. 29. So, the court assumes that plaintiff has abandoned any such claims. And
it dismisses any ADAAA discrimination claingsed on disparate treatment or harassment

theories.
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But, the court agrees with plaintiff—as sh&serts in her Response—that she sufficiently
has alleged an adverse employment actiaeth@n her termination. Taking plaintiff's
allegations as true and construing them infaeor, she has alleged faatapable of supporting a
finding or inference that defendants terminated employment because of her disability,
her ankle condition. Defendants terminatedritiis employment one day before she was
scheduled to return to work after taking timetoftreat her disability. Defendants refused to
provide plaintiff a reason at termination, bueka they told the EEO@nd KHRC that plaintiff
had performance issues. But, plaintiff alleges, she never received any negative feedback from
her employer. And, she alleges, Ms. Martold the EEOC and KHR@at plaintiff never
received a Final Warning critiagiey her performance. A reasonalpliry could infer from these
factual allegations that defendatgsminated plaintiff’s employmeriitecause of her disability.

Finally, defendants assert that pitif fails to state a plausie ADAAA retaliation claim.
“To establish a prima facie case of ADAAA rgdion, a plaintiff musprove that (1) [s]he
‘engaged in a protected activity2) [s]he was ‘subjected torfhadverse employment action
subsequent to or contemporaneous with tiogepted activity’; and (8there was ‘a causal
connection between the proted activity and the adveremployment action.”Foster v.
Mountain Coal Co., LLC830 F.3d 1178, 1186-87 (10th Cir. 2016) (quofimglerson v. Coors
Brewing Co, 181 F.3d 1171, 1178 (10th Cir. 1999)). Riéi's Complaint sufficiently alleges
facts supporting each of thequired elements of akDAAA retaliation claim.

First, plaintiff alleges that she engaged in protected activity by requesting reasonable
accommodations. Defendants concede that réqggagasonable accommodations is protected
activity under the ADAAA. Doc. 35 at 16 (citirgJakely v. Cessna Aircraft G256 F. Supp.

3d 1169, 1174 (D. Kan. 2017pee also FosteB30 F.3d at 1187 (holding that either of
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plaintiff's two requests for reasonable accomniimaie “or a combination of both” sufficed to
establish protected activity and precluded sumymatgment against an ADA retaliation claim).
But—as defendants have argued before-y-tssert that they provided reasonable
accommodations to plaintiff in the form of leatime. For reasons already stated, the court
again rejects this argument.

Next, plaintiff alleges the second elemeht retaliation claim by asserting that
defendants subjected her to an adverse employaation by terminating her employment. And
last, plaintiff alleges a causal connection by dssgethat defendants rdi@ed against her for
exercising her rights under the ADA. Indeedajpiiff alleges that she requested reasonable
accommodations—both in the form of time off and byuesting to return to work in a modified
job before her leave expired. She allegesdb&ndants failed to accommodate her request to
return to work in the modified position and neeagaged with her in an interactive process.
And, while she alleges that defendants grahdequest for time off, her Complaint also
alleges that defendants firedrlike day before she was schexuto return to work. A
reasonable jury plausibly could infer from tlaets alleged that defenuda fired plaintiff as
retaliation for exercising her ADAAA rights.

With the exception of plaintiff's ADAAA @im based on disparate treatment and
harassment—a claim that plaintiff abandoned—ethert denies defendants’ motions to dismiss

plaintiffs ADAAA claim.
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E. Plaintiff Has Stated a PlausibleTitle VII Discrimination Claim. ©

Defendants assert that plaintiff’'s Comiplefails to state a plausible Title VII
discrimination claim. Title VII makes it unlawful “to discharge any individual, or otherwise to
discriminate against any individual with respto [her] compensation, terms, conditions, or
privileges of employment, because of such individua . sex . ...” 42 U.S.C. § 2000e-2(a)(1).
To allege a prima facie case ofdiimination, a plaintiff must allegbat: “(1) she is a member
of a protected class, (2) she suffered an edvemployment action, \3he qualified for the
position at issue, and (4) she weesated less favorably than othexs in the protected class.”
Khalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir. 2012) (citidgnchez v. Denver Pub.
Sch, 164 F.3d 527, 531 (10th Cir. 1998)).

Here, plaintiff alleges that{1) she is female, (2) she suffered an adverse employment
action in the form of her termination, (3) slas qualified for the position because she could
perform its essential functionsnd (4) she was treated less faldy than others not in the
protected classéeDoc. 16 at 11 (Compl. T 105)). Defendaassert that plaintiff's Complaint
fails to allege specific facts supporting the fowetbment. Plaintiff responds that she has alleged
facts that allow a plausible inference of gerdiscrimination. These facts include allegations
that two male employees fired plaintiffd®d on the recommendation of another male
employee—Mr. Wright. The recommendation critex plaintiff's work performance, including

her ability to get along with co-workers. Plifii's Complaint also refeences a Final Warning

6 Defendants also seek dismissal of a Title Vialiation claim. Count V never asserts a separate

Title VII retaliation claim—only a Title VIdiscriminationclaim. Although plaintiff references
“retaliatory” conduct in Count VsgeDoc. 16 at 21 (Compl. § 172)), the court does not read her
Complaint as one alleging a separate Title VII retiaimaclaim. The court thus denies defendants’
request to dismiss a Title VII retaliation claim as mobdnd, even if plaintiff hd alleged a separate Title
VIl retaliation claim, her Complaint never alleges thla¢ engaged in protected activity under Title VII
such as complaining about gender discrimination.a8yp,Title VII retaliation chim fails as a matter of
law.
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that Mr. Wright purportedly created and placeglaintiff’'s employment file but never provided
to plaintiff. And defendants ptaced plaintiff with a male.

Defendants respond that the Final Warning wasad more than a year before plaintiff's
termination and thus cannot suppaftlausible inference of discrimination. Doc. 35 at 20. But,
to support this argument, they again cite summary judgment cases where the court was presented
with a factual record that did nestablish a temporal proximityd. The facts alleged here are
different. On a motion to dismiss, the court carermage in the analysisvited by defendants’
motions.

Although a closer call, the court concludes thlaintiff's allegations are sufficient to
allow a plausible infemece of gender discrimination. Plafhtlleges that she was treated
differently and less favorably than male employees. Then, she describes how two men fired her
from her employment based on the recommendation of another male employee who apparently
never gave plaintiff a Final Warning that he veratiticizing her performance. Also, she alleges
that a male was hired to rep&aher. To prevail on her Tit\él claim, of course, plaintiff
eventually will have to com®rward with evidence supporting her allegations that defendants
treated her differently and less favorably than tihegted her male coungarts. But, at this
stage, the court finds her allegations sufficient teisa defendants’ motions to dismiss.

V. Conclusion

For reasons explained above, the court disrsiséE) plaintiff’'sstate law claims under

the KAAD and for violation of public policy without prejudice;) @aintiff's ADAAA

discrimination claims based only on a dispata¢atment or harassment theory—and not on
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plaintiff's termination; and (3) piintiff's FLSA claim. The courdenies defendants’ motions in
all other respects.

IT IS THEREFORE ORDERED BY THE COURT THAT defendants Sherman
County and NKAS'’s Motion to Dismiss (Doc. 20)gsanted in part and denied in part.

IT IS FURTHER ORDERED THAT defendant LifeTeam’s Motion to Dismiss (Doc.
22) is granted in part and denied in part.

IT IS FURTHER ORDERED THAT plaintiff must filed aSecond Amended Complaint
that correctly identifies the three named deferslanthe caption, consistent with Fed. R. Civ. P.
10(a).

IT IS SO ORDERED.

Dated this 26th day of June, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge

! The last sentence of plaintiff's Response asksturt to allow her leave to amend if the court
finds that her Amended Complaint is deficient. Beeathe court only is dismissing claims that plaintiff
has conceded—or, in the case of her purported FL&#iagon claim, plaintiff has not asserted any facts
to make her claim plausible—the court denies herasigior leave to amend on any substantive basis.
As already described, the court grants plaintiff &t/file a Second Amended Complaint but only to fix
the caption as required by Rule 10(a).
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