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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LAURA HAWKINS,
Raintiff,
V. CaséNo. 17-2687-KHV-ADM
BOARD OF COUNTY COMMISSIONERS
OF COFFEY COUNTY, KANSAS,
CHRISTOPHER PHELAN;
KAREN MALEY; and BRENDA CHERRY,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court on Ri#iihaura Hawkins’ Motion for Leave to File
a Third Amended Complaint. (ECF No. 95.) Mawkins seeks leave tieef an amended pleading
asserting additional factual alldgms in support of her retaliath claim. Defendants the Board
of County Commissioners of Coffey County, Giwpher Phelan, Kardvialey, Brenda Cherry,
and Heidi Harris (collectively, “the Countyfppose the motion on the grounds that they would
be unduly prejudiced by the amendment and ttmatproposed amendments are futile. For the
reasons stated below, the court disagréés. Hawkins’ motion to amend is granted.
l. BACKGROUND

Ms. Hawkins alleges that Ms. Maley fired M&awkins from her position as a clerk in the
Coffey County Treasurer’s Offida retribution afteMs. Hawkins unsuccessiychallenged Ms.
Maley in the Republican primary for the treasurer seat and subsequently ran an unsuccessful
campaign as a write-in candidate in the gengleadtion—all the while, criticizing Ms. Maley and
the Treasurer’s Office during her campaign. Mawkins asserts claims under 42 U.S.C. § 1983
for alleged violations of her First Amendment ahok process rights. Shéso asserts claims for

alleged unpaid straight and overtime wages in vimtadf the Fair Labor Standards Act, 29 U.S.C.
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§ 201,et seq. and the Kansas Wage Payment Act, K.S.A. 44-8i.8gqg. On August 27, 2019,
the court granted Ms. Hawkins to assert a 43.0. 8§ 1983 First Amendment retaliation claim
against Defendant Heidi Harris, the Coffeyoudty zoning and subdivien administrator,
stemming from allegations thists. Harris undertook an investigan and found that the Hawkins
property violated zoning ordinances because it constituted a “hunting preserve,” even though the
County did not cite a similar Coffey County buesss. Ms. Hawkins’ operative Second Amended
Complaint alleges that Ms. Harris’s letter infangn Ms. Hawkins and her husband that they were
violating zoning ordinances by operating hanting preserve was copied to the County
Commission, County Attorney, and petment of Environmental Health. (ECF No. 76 { 61.)
Ms. Hawkins alleges that when she contactedliyfaEccles of the Coffey County Environmental
Health Department, Ms. Eccles told Ms. Hawkimst the Environmental Health Department must
have been copied on the letter because “a contptaist have been filed” about Ms. Hawkins’
lagoon. [d. § 62.) Atthattime, however, Ms. Hawkialleges that she had never received notice
from the Department of Environmental Hieaabout any problems with the lagoord.Y

Ms. Hawkins now seeks leave to amend again to add additional factual allegations in
further support of her 42 U.S.€.1983 retaliation claim againsetiCounty. These allegations all
concern events that occurred after Ms.wHias filed her Second Amended Complaint.
Specifically, Ms. Hawkins alleges that on Sapber 17, 2019, she and her husband received a
letter from Ms. Eccles, with @opy to the county attorney, infoing them that their “new lagoon”
was out of compliance with codequirements and would needlie modified. (ECF No. 95
63.) The letter stated thatwias imperative that the coupgtemplete work on the lagoon, adding
that, “I believe you will agree thgou have been given plenty tifine to complete the fencing.”
(Id. § 63.) According to the propes pleading, the Hawkins lagoonfenced at the appropriate

height and has an appropriate gate, unlike other lagoons within county limits that have either been



“grandfathered in” under the new code requirate@r which the cougthas not pursued.d. 11
66-69.) The proposed pleading addleges that Ms. Hawkins ahér husband built the lagoon in
2002 and that the Department of Eovimental Health approved the desighl. { 67.)

The scheduling order estaliliexd a deadline of June 1, 20Xor motions to amend the
pleadings. (ECF No. 56, at 9.) Ms. Hawsiiled this motion on October 4, 2019. She argues
she could not have amended sooner because the new allegations all occurred within the month
prior to her motion. The Counbpposes the amendment on freunds that: (Lit would be
unduly prejudiced if the court allows the amdenents; and (2) the amendments are futile.

1. LEGAL STANDARD

When a party moves to amend after the daheg order deadlinghe moving party must
(1) demonstrate good cause for modifying theesltling order under Federal Rule of Civil
Procedure 16(b)(4), and (2) satisfy thenstards for amendment under Rule 15@9rsuch, Ltd.,
B.C. v. Wells Fargo Nat. Bank Ass7v1 F.3d 1230, 1240 (10th Cir. 2014).

[II.  GOOD CAUSE PURSUANT TO RULE 16(b)(4)

A scheduling order “may be modified only fgood cause and withehudge’s consent.”
FeD. R.Civ. P. 16(b)(4). To establish good cause, tloimg party must show that it could not
have met the motion to amend deadline despite “diligent efforsisky Ventures, Inc. v. B55
Invs., Ltd, 911 F.3d 1000, 1020 (10th Cir. 2018). Becdrske 16 requires diligence, if a party
knows of “the underlying conduct butgply failed to raiseifs] claims, . . . the claims are barred.”
Gorsuch 771 F.3d at 1240. On the other hand, “Rule 16’s good cause requirement may be satisfied
... if a [party] learns new information througlsclvery or if the underlgg law has changed.”

The proposed amendments all stem from evéimatsoccurred both after the deadline for
amending the pleadings and af##s. Hawkins filed her Second Aended Complaint. The County

cites the good cause standard, but notably does not address hetarttiatd applies to the current



motion. The court finds that Ms. Hawkingiotion easily meets Re1 16(b)(4)’s good cause
standard because she could not hagged to amend any sooner than she did.
[11.  AMENDMENT UNDER RULE 15

Once a party has filed a responsive pleadimg.opposing party “may amend its pleading
only with the opposing party’s written consentloe court’s leave,” which should be freely given
when justice requires.eb. R.Civ. P. 15(a)(2). The purpose of theertis to provide litigants the
maximum opportunity for each claim to be dbm on its merits rather than on procedural
niceties.” SCO Grp., Inc. v. Int'l Bus. Machines Car@79 F.3d 1062, 1085 (10th Cir. 2018)
(internal quotations omitted)The court may refuse leave amend “only [upon] a showing of
undue delay, undue prejudice to the opposing partyfditidor dilatory motie, failure to cure
deficiencies by amendments previouslipwed, or futility of amendment.Wilkerson v. Shinseki
606 F.3d 1256, 1267 (10th Cir. 2016¢e also Foman v. Dayi871 U.S. 178, 182 (1962) (same).

Practically speaking, the party opposing a owtio amend generally bears the burden to
demonstrate why the amendment should not be permifed. Wilkersgn606 F.3d at 1267 (in
the absence of such a showing, amendment should be all@medgnce Capital, LLC v. Aspeon,
Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) (stating the party opposing amendment bears the burden
to show undue prejudice and that there is aymngsion in favor of amendment absent such a
showing “or a strong showing of the remainigrmanfactors”). Whether to grant a motion to
amend is within the court’s sound discretiddorsuch,771 F.3d at 1240.

A. UnduePregjudice

The most important factor in consideringnation to amend is “whether the amendment
would prejudice the nonmoving partyMinter v. Prime Equip. Co451 F.3d 1196, 1208 (10th
Cir. 2006). Typically, a counvill find prejudice only whereallowing the amendment would

unfairly affect a party’s ability to prepare aelese to the claims in the amended pleadbee id.



Where proposed amended claims “arise out of a subject matter different from what was set forth
in the [original pleading] and raise significargw factual issues,” gnting a motion to amend
may result in undue prejudicéd.

The County argues that it would be unduly pdéged by the amendment because this case
is nearing the close of discovery and the ameardmould necessitate additional discovery that
is impractical given the tight timeline remaigi The County notes that the proposed factual
allegations involve an individual that was not poesly involved in this lawsuit and a new county
department. Defendants state that the amemt would necessitate significant additional
discovery, including written discovery, reopenixig. Hawkins’' depositionidentification of the
other county residents with lagooreferenced in the proposedatliing, a possible deposition of
at least one of those rdsnts, and an inspection of the Havgproperty. The County also argues
that it has insufficient time tprepare a Fed. R. Civ. P. 30(Q)@esignee to testify about Ms.
Hawkins’ proposed topic relatdo the proposed amendmént.

The court finds that any prejieeé to the County is not undué.could be mitigated by the
parties stipulating to certain discovery occugrioutside of the court-ippsed deadline and/or
seeking the court’s involvementfacilitate expedited discoverylhe undersigned is sympathetic
to the tight timelines remaining in this casélowever, Ms. Hawkins recently amended her
complaint to assert a retaliation claim agathstCounty Zoning and Subdivision administrator in
which she essentially alleges that the Countyinaatl to retaliate againbsls. Hawkins for filing

this lawsuit by taking action agst her property. The SecoAthended Complaint specifically

! The County outlines additional grievanedgth Ms. Hawkins’ recent supplemental
responses to interrogatoriasdarequests for production. Those matters do not bear on the
present motion, and so the court declines toesddihese side issues on a motion to amend. If
the County seeks court involvement in those wlisg, it may file a motion seeking a discovery
conference withthe undersigned.



referenced Ms. Hawkins’ contact with M&ccles and the County Environmental Health
Department regarding the lagoon. (ECF No. 7@fa61-62.) So thedlinty was on notice that
Ms. Hawkins considered this type of action tadliatory, and yet (whether justified or not) the
County pressed forward with code enforcemenuicedures regardinpe Hawkins lagoon. In
short, it was the County’s own actiotiet prompted the motion to amend.

Moreover, Ms. Hawkins is not attempting tesart a new claim or name a new party but
instead to add limited additional factual allegations in support of an existing claim. Given the
contours of the particular amendment here, thrtcis not necessarily maded that leave to
amend is even required. But, regardless, thegsexgbdiscovery the parsi@utline in their briefs
can be managed and prioritized so as to mize prejudice to the County while allowing a full
and fair opportunity to conduct discovery dns. Hawkins’ new adégations—particularly
considering that the County shduhlready be in possession ofvhatever material it needs to
demonstrate how it has enforced the codes pertaining to the Hawkins lagoon and other lagoons
within county limits. For these reasons, ttwurt finds that the @unty would not be unduly
prejudiced by the amendment.

B. Futility

“A proposed amendment is futile if thel¢pding], as amended, would be subject to
dismissal.” Jefferson Cty. Sch. Dist. No. RelMoody’s Inv'r’'s Servs., Inc175 F.3d 848, 859
(10th Cir. 1999). In the context of futilitthe court often considers whether the amended
complaint could withstand a motion diismiss pursuant to Rule 12(b)(63ee6 CHARLES ALAN
WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURES§ 1487 (3d ed.) (collecting
cases). To withstand dismissedder Rule 12(b)(6), “aomplaint must contain sufficient factual
matter, accepted as true, to ‘state a claimelkief that is plausible on its face.Ashcroft v. Igbal

556 U.S. 662, 678 (2009) (quotimgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). In



analyzing whether dismissal is appropriates ttourt must “accept the facts alleged in the
complaint as true and view them in the light most favorable to the plairitiyfield v. Bethards
826 F.3d 1252, 1255 (10th Cir. 2016).

The County argues the court must deny Ms. Has'kimotion to the extent that she asserts
a due process claim against Defendants Karen MaddyBrenda Phelan for an alleged right to a
pre-termination hearing because the district guggeviously dismissed this claim and (2) the
retaliation claim is futile for three reasons, discussed in more detail below.

1. DueProcess Claim Against Defendants Maley and Phelan

The County argues that Ms. Hawkins’ propdsThird Amended Complaint purports to
bring the same due process wlaagainst Ms. Maley and Ms. Phal that the district judge
previously dismissed. Specifically, the Counoints to pages 15-17 of the proposed Third
Amended Complaint, which lists “Count 2: 423JC. § 1983—Violation of Rights to Due Process
Under Fifth and Fourteenth Amendments agdine County and Phelan and Maley. (ECF No.
95, at 15.) Indeed, the County axtly notes that the strict judge previously dismissed a portion
of Count 2—“that defendants vaikd plaintiff’'s procedural duprocess by depriving her of
property interests in theght to a pre-terminatio hearing.” (ECF No. 51t 28.) Ms. Hawkins
does not address this igsim her reply brief.

Nevertheless, this is not @ppropriate basis to deny Mdawkins’ motion to amend for
the simple reason that these are not proposeddimaatis. The County cites pages of the proposed
Third Amended Complaint that are identical togé already contained in Ms. Hawkins’ operative
Second Amended Complaint. (ECF No. 76, at {1 68-78.) To the extent that the parties dispute
any interpretations of the district judge’s ngion the County’s motion to dismiss, the undersigned
will take up those matters at the final pretriahference. Alternatively, to the extent that Ms.

Hawkins has inadvertently inclad a due process claim against Ms. Maley and Ms. Phelan that



has been dismissed, the undersigned grantsHdwkins leave to modify her Third Amended
Complaint by deleting that that language from the pleagling.

However, any defects or deficiencies witkhe operative Second Amended Complaint do
not present a compelling reason to deny Ms. HasVkimotion to amend to add separate factual
allegations. In fact, the magistegudge previously assignedttds case took a similar approach
when ruling on Ms. Hawkins’ first motion to amen8ee Hawkins v. Bd. of Cty. Commissioners
of Coffey Cty., KansadNo. 17-2687-KHV, 2018 WL 3416214, at *3 (D. Kan. July 13, 2018)
(declining to consider futility a® claims already in the cagtere doing so on a motion to amend
would serve no practicalurpose because, if the titm was denied, the claimguld still remain).

2. Retaliation Claim

To state a § 1983 First Amendment retaliationngla plaintiff must allege facts sufficient

to show:

(1) that the plaintiff was engaden constitutionally protected

activity; (2) that the defendant’s actions caused the plaintiff to

suffer an injury that would chill a person of ordinary firmness

from continuing to engage in that activity; and (3) that the

defendant's adverse action wsisbstantially motivated as a

response to the plaintiff's exercise of constitutionally protected

conduct.
Mimics, Inc. v. Vill. of Angel Fire394 F.3d 836, 847 (10th Cir. 2005). The County argues that
Ms. Hawkins’ proposed amendments render hediagion claim futile because: (1) she has not
alleged an actionable injury; (2) she has not shown that Ms. Eccles’ letter was substantially based
on this lawsuit; and (3) she hast identified any County officiavho has retaliated against her

with regard to the proposed factual allegations.

i Injury

2 No additions are permitted.



The County contends that Ms. Hawkins’ complidails to allege an injury sufficient to
chill a person of ordinary firmness from conting to engage in a constitutionally protected
activity. In support, the Countyttampts to distinguish Ms. Eccldstter from the facts giving
rise to the previous amendmeiffor example, the County stateattMs. Eccles’ letter was a form
letter, one of more than 30 sent out. The Counotgs that Ms. Hawkins did not receive a citation,
a threat of citation, or any othaction against her proggr But, again, th&€ounty fails to cite
any authority suggesting that thegpes of factual alled@ns would constitute an inconsequential
and therefore unactionable injury thadwld render the proposed claim futi8ee Bell v. Johnspn
308 F.3d 594, 603 (6th Cir. 2002) (recognizing ttié element of a taliation claim often
presents a question of fact).

Moreover, adding factual ali@ations in support of arexisting claim—essentially,
bolstering the claim—would rarely render thaiai futile. The court cannot look at the new
factual allegations in a vacuum. The newly pra&gbfactual allegations epart of an alleged
pattern of harassment that aldy includes the County’s priooaing citation, which the court
already concluded is itdedufficient to meet the pleading ratgments for a retaliation clainbee
Hawkins v. Bd. of Cty. Comssioners of Coffey Cty., Kansd$o. 17-2687-KHV-ADM, 2019
WL 4034469, at *3 (D. Kan. Aug. 27, 2019). Addi allegations about the County’s code
enforcement procedures as to the lagoon doesamehow render the imp element factually
unsupported. Because of this, the court cannottRatithe claim would be subject to dismissal
for failing to plead sufficient fastto support this element.

ii. Retaliatory motive

The County argues that Ms. Hawg' proposed pleading fait® offer any well-pleaded

facts showing that Ms. Eccles’ letter was suhisédly based on Ms. Hawkins filing this lawsuit.

In support, the County asserts a similar argumaeattttie court considered and rejected when it



ruled on Ms. Hawkins’ previous motion to amer®ke idat *4. The County again relies bauck

v. Campbell Countyo argue that the court cannot infer retaliatory motive when the protected
activity is not temporally proximate to thdeajed retaliatory act627 F.3d 805, 815 (10th Cir.
2010). ButLauckstates that retaliatory motive canbetinferred “from temporal proximitglone

when the time lapse between the protected actiwitythe retaliatory act exceeds three months.”
Id. (emphasis added.)

But, again, Ms. Hawkins has pleaded moranthust temporal proximity. Her Third
Amended Complaint sets out an alleged patignareby the County had griously assured her
that both her longstanding business and her 1ir-gldalagoon were code complaint, but then
began taking action against them only after she filedlawsuit. She alsalleges that the County
allows similar businesses to operate and lagoons to stand without taking code enforcement
measures. As the court previously noted, “prochmfofficial’'s retaliatory intent will rarely be
supported by direct evidea of such intent."Mimics 394 F.3d at 848. So the court cannot find
that the retaliation claim woulde subject to dismissal for failj to plead an actionable injury.

iii. Failureto identify a County official who retaliated

The County argues that Ms. Hawkins’ failuradentify any official who retaliated against
her bars her retaliation clainetause the County cannot be held vicariously liable under 8 1983.
In support, the County relies dmonell v. Department ddocial Services dhe City of New York
for its statement that municipalities &y not be held liable under § 1983 arespondeat superior
theory.” 436 U.S. 658, 691 (1978). In reply, NMEawkins argues that this case is similar to
Lozman v. City of Riviera Beaclvhich involved a § 1983 retaliati claim against a municipality
after the plaintiff was arrested for continuingsfmeak during a public-commigportion of the city
council meeting. 138 S. Ct. 1945 (2018)lthough the defendant inozmanwas a municipality,

the opinion draws no conclusiongyaeding governmental liability. Rather, the court expressly
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assumed “that the arrest was taken pursuant tffigral city policy, but whether there was such
a policy and what its content may haween are issues not decided herkel’at 1951. Lozman
determined that probable cause for the plaintiff's arrest did not defe@tll9i83 retaliation claim
as a matter of law—an issuéally unrelated to the futilittargument the County advancdsl.
(“The issue here is narrow.”).

UnderMonell, “a local government may not be suatter § 1983 for an injury inflicted
solely by its employees or agents.” 436 Ua$.694. Rather, “it isvhen execution of a
government’s policy or custom, whether made byai@makers or by those whose edicts or acts
may fairly be said to represerffioial policy, inflicts the injurythat the government as an entity
is responsible under § 1983Id. The County argues that Ms. Wiins’ “new claim” does not
assert any facts or allegationgggesting that an official countustom or policy is implicated,
and therefore Ms. Hawkins does not state a réati@laim against the cmty. (ECF No. 102, at
8.) But this is not a new claim or an accukdtaracterization of the claim. Again, Ms. Hawkins’
operative Second Amended Complaint already atléigat “[t{]he actions of Defendant Harris and
of the County and of any Defendamho filed a report agast Plaintiff or enouraged a third party
to file a report against Plaintiff were in riggion for Plaintiff’'s suit against the County and for
Plaintiff's criticisms of Defendast” (ECF No. 76 { 86.) Thigaragraph remains unchanged in
Ms. Hawkins’ proposed Third Amended Comptain(ECF No. 95 { 94.) Adding factual
allegations to support this existing claim does restder the claim futile. Both the operative
pleading and the proposed pleadirajesthat it was Ms. Harris,éiCounty, and potentially another
defendant who retaliated agairtngr. In other words, Ms. Hawkins has identified officials she
alleges are responsible for the retaliatory aétthough Ms. Hawkins’ eisting claim may be in

unartfully pleaded, Ms. Hawkins’ reply brief clae$ that she is asserting a municipal policy of

11



retaliation against the County. (ECF No. 103, at®he retaliation claim islready in the case,
and the proposed new factual allegas do not render the claim futile.
V. CONCLUSION

The court finds good cause to modify the scheduling order deadline to allow for Ms.
Hawkins’ motion to amend. The court also firtkdat the County would ridoe unduly prejudiced
by the amendment and that the amendments do not render Ms. Hawkins’ claims futile.

IT ISTHEREFORE ORDERED that Plaintiff Laura Hawkins’ Motion for Leave to File
a Third Amended Complaint (ECF No. 95) is geh Ms. Hawkins shall file her Third Amended
Complaint as a separate docket entry within bhwsiness days from the date of the order.

IT 1SSO ORDERED.

Dated October 31, 2019, at Topeka, Kansas.

s/Angel D. Mitchell

Angel D. Mitchell
US. Magistrate Judge
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