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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TIJUANA MINGO, et al.,
Plaintiffs,
V. Case No. 2:17-CV-2688-JAR-KGG
SPRINT CORPORATION, et al.,

Defendants.

AMENDED MEMORANDUM AND ORDER

This Amended Memorandum and Order is issieeaddress the erroneous inclusion of
one Plaintiff, Tamika Calland, among those Rtifis whose claims were dismissed with
prejudice in the Court’'s Decemb21, 2018 order due to their failure to respond to discovery.
On January 10, 2019, Defendants Sprint Cofimraand Sprint/United Management Company
(“Defendants”) and Plaintiff Tijuana Mingadd a Joint Motion to Amend the Court’s
December 21, 2018 Order (Doc. 59), explaining tR&intiff Tamika Calland was erroneously
included in the list of opt-in plaiifts subject to Defendants’ Matn to Dismiss Opt-In Plaintiffs
Who Failed to Respond to Discovery. The partiave conferred and agreed that Plaintiff
Tamika Calland was erroneously includédThe parties’ joint motin is granted and the Court
hereby amends its prior order as reflected bel®ther than the removal of Ms. Calland from
the list of dismissed Plaintiffs, the substance of the Court’s praar is unchanged.

This is a wage-and-hour actibnought under the Fair Laboré®idards Act, 29 U.S.C.

§ 201,et seq. (“FLSA"), on behalf of certain of Defendantgirrent and former sales employees,

alleging that Defendants have failed to propedy overtime compensation. This matter is

1Doc. 59 at 2.
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before the Court on Defendants’ Motion to DissiDpt-in Plaintiffs Who Failed to Respond to
Discovery (Doc. 53). Plaintiffs do not opposef@walants’ motion to dismiss the non-responsive
Plaintiffs, but ask that dismiddae without prejudicerad that attorneys'des not be awarded.
Defendants also seek the dismissal with prejudian opt-in plaintifivho improperly withdrew
his consent to join this actioand the dismissal with prejudice thiree opt-in plaintiffs whose
claims they contend are time-barred. Forrtesons set forth below, Defendants’ motion is
granted in paranddenied in part.
l. Background

This action was filed on December 6, 231Bince that date, sixindividuals have filed
consents to join this lawglas plaintiffs. On Augudk, 2018, Defendants served a set of
discovery requests on each individual Riiéi who had opted in by that dateThe original
deadline for responses to Defendants’ discowaexry September 5, 2018, but the parties agreed to
a forty-five-day extension, making the ne@adline October 20, 2018. On October 26,
Defendants’ counsel contacteailtiffs’ counsel seeking inforation about the status of the
discovery requestsand seven opt-in plaintiffs evemily responded outside the October
extension. On November 5, Defendants’ counddlRtaintiffs’ counsel that they would file a
motion pursuant to Fed. R. Civ. P. 37(d) with exggo any remaining opt-in plaintiffs for whom
responses were not received by Monday, November 12,20&80f the filing of Defendants’

motion, eighteen opt-in plaintiffs had not respeddo the discovery requests. Plaintiffs’
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counsel has “attempted to reach thesegrersia letters, emails, and phone cdllsFurther, “the
importance of their cooperation discovery” has been explained to them, and they have been
“warned that their failure to comply could vemell lead to the dismissal of their clains.”
Additionally, one opt-in plaintiff peviously attempted to withdraw his consent to join the lawsuit
after Defendants filed their answierAnd finally, three opt-in @lintiffs indicated in their
discovery responses that their employment dalesutside the FLSA'shree-year statute of
limitations?
Il. Discussion

A. Motion to Dismiss Opt-in Plaintiffs

Rule 37(d) allows the court to order any daclisted in Fed. R. Civ. P. 37(b)(2)(A) if
“a party, after being properly served with intgratories under Rule 33 . . . fails to serve its
answers, objections, or writtersponse.” Rule 37(b)(2)(A)(v) pmits the court to issue “[a]n
order . . . dismissing the action or proceedingnyr @art thereof” for a péy’s failure to provide
or permit discovery. Dismissal with prejudit@wever, is an extreme sanction, and the Tenth
Circuit cautions district court® consider certain factobefore choosing dismissal with
prejudice as a just sanctidh.These factors include: “(1) thiegree of actual prejudice to the

defendant, (2) the amount of inteménce with the judicial pross, (3) the culgbility of the

6Doc. 54 at 2.
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10 Ehrenhaus v. Reynolds, 965 F.2d 916, 920-21 (10th Cir. 199&)nes v. Thompson, 996 F.2d 261, 264
(10th Cir. 1993).



litigant, (4) whether the court warned the partadvance that dismissal of the action would be a
likely sanction for noncompliance, a(f) the efficacy of lesser sanctiond.”

With regard to the first factor, the Cofirids that Defendantsould be significantly
prejudiced if the non-responding Plaintiffs watbwed to remaiin this suit because
Defendants are limited to twenty depositions and need time to “make informed decisions on
deponents and get depositions schedutédhe parties’ deadline to complete written and
deposition discovery is January 31, 2019, whidititls over one month away. Regarding the
second and third factors, the n@sponding Plaintiffs ignoredplicit deadlines imposed by the
Court—despite a nearly two-month extension—hwiit any stated jusidfation. The fourth
factor also mitigates in favarf dismissal with prejudice: #llough the Court has not issued an
order to compel discovery, these Plaintiffs wexglicitly warned by theicounsel that failure to
respond to discovery could “very wedldd” to the dismissaf their claims'® Finally, under the
fifth factor, given the deadline extension athegranted to the Pldiiffs, no other sanction
would provide appropriate relief.

Plaintiffs ask that the opt-iplaintiffs’ claims be dismisgkewithout prejudice because “it
is quite possible that legitimate reasons eagsto why these persons remain nonresponsfve.”
Defendants respond that this request isiauit legal authority and unjustified under the

circumstances. Further, Defendants statedisaissal without prejdice would unfairly expose

1 Jones, 996 F.2d at 264 (citinghrenhaus, 965 F.2d at 921).
2Doc. 42 at 5; Doc. 53-4.

31d. See Scott v. Raudin McCormick, Inc., No. 08-4045-EFM, 2010 WL 3125955, at *6 (D. Kan. Aug. 6,
2010) (finding that an explicit warning from counsethea than the court, that noncompliance could lead to
dismissal with prejudice of plaintiffs’ claims constituted adequate warning).

141d. at 3.



Defendants to further litigation byon-responsive opt-in plaintiffs. The Court agrees. Despite
repeated contact from their own attorneys amiolonged extension of time to respond, the opt-
in plaintiffs have failed to rg@nd to discovery or communicate witkeir counsel in litigation in
which they asked to partfate through opt-in consetft. Dismissal with prejudice is appropriate
in circumstances where there is “willfulnebad faith, or [some] fault of petitionet’” Plaintiffs
offer no explanation or justification for theirilizre to comply or respond to their own counsel,
demonstrating fault.

The Court finds that Defendants’ motiondismiss the eighteen opt plaintiffs who
failed to respond to discovery sholild granted with prejudice under thlrenhaus factors, and
that dismissal with prejudice is appropriate for the following Plaintiffs: (1) Jimisa Adams; (2)
Paige Bentancourt; (3) Tameka Broaden; (4feRa Davis; (5) AngeDelgado; (6) TiffAnnie
Easter; (7) Joseph Edwards; 3sar Florez; (9) Tony Hernand€0) Tierra Johnson; (11)
Tarig Karim; (12) LaRhonda N&on; (13) Michael Perry; (14enny Raymond; (15) Merrisa
Ryland; (16) Brandon Warrei17) Mandella Walcott;red (18) Davquatyah Yehudah.

B. Motion to Involuntarily Dismiss Michael Turner

The Court finds that pursuant to Fed. R. Glv41(b), Plaintiff Michael Turner’s claims
should be dismissed without prejaei Plaintiff Turner purportégwithdrew from this action

seven months after Defendants filed their arswrithout a court @rer or pursuant to a

% Doc. 55 at 3. As Defendantste, this case has a predecessor, another collective action alleging the same
claims, which these Plaintiffs did not joilMcGlon v. Sporint Corp., et al., Case No. 2:16-cv-2099-JAR (D. Kan.
2016).

16 See Scott, 2010 WL 3125955, at *6—7 (dismissing with prejudice opt-in plaintiffs who failed to respond
to discovery).

17 See Page v. Puritan-Bennett Corp., No. CIV. A. 89-2205-0, 1990 WL 81078, at *1 (D. Kan. May 24,
1990).



stipulation® A plaintiff, however, mg voluntarily dismiss his clai without a court order only
if the notice of dismissal is fittbefore the defendant files answer or by stipulation of the
partiest® Under Fed. R. Civ. P. 41(b)f a plaintiff fails to prosecute or to comply with these
rules . . . a defendant may move to dismiss theracr any claim against it.” Defendants argue
that Plaintiff Turner’s failure to comply witthe rules warrants dismissal with prejudice under
Fed. R. Civ. P. 41(b). Plaintiffs do not pesid or otherwise address Defendants’ motion to
involuntarily dismiss Plaintiff Turner under FeRl. Civ. P. 41(b), and the motion is thus
uncontested® The Court finds, however, that dismisséhout prejudice is the proper remedy
here. Itis not clear that Pidiff Turner is still representédoly Plaintiffs’ counsel following the
withdrawal of his consent, and dismissal witlejudice is “an extreme sanction,” which courts
impose with cautio? Although Plaintiff Turner’s preeus withdrawal on August 23, 2018 was
improper, dismissal without prejudice under FRdCiv. P. 41(b) is the appropriate sanctién.

C. Motion to Dismiss Time-Barred Plaintiffs

Finally, Defendants move to dismiss the rlaiof time-barred Plaintiffs Stacy Dass,
Loreen Morris, and Felichia Wright. Plaiifé do not oppose the motion. The statute of

limitations on FLSA claims is two yearst, three years fawillful violations.?®> The limitations

18 Doc. 47.

¥ Fed. R. Civ. P. 41(a)(1). Other courts have similarly found that opt-in plaintiffs cannot unilaterally
withdraw their consent aftéihe defendant has answerddevriesv. Morgan Sanley & Co. LLC, No. 12-81223-
ClV, 2015 WL 6670109, at *4 (S.D. Fla. Oct. 30, 2015).

20D. Kan. Rule 7.4 (permitting the Court to grant an uncontested motion).
2! Ehrenhaus v. Reynolds, 965 F.2d 916, 920-21 (10th Cir. 1992).

22 See Nasious v. Two Unknown B.I.C.E. Agents, at Arapahoe Cty. Justice Ctr., 492 F.3d 1158, 1162 (10th
Cir. 2007) (holding that a district court may use Rulé}iq dismiss a case withoutgjudice when plaintiffs have
failed to comply with the federal rules).

2329 U.S.C. § 255(a).



period of an opt-in plaintiff igalculated from the date on which her consent form is #fled.
Plaintiff Dass filed her consent on Decembg2017, Plaintiff Morris on December 29, 2017,
and Plaintiff Wright on January 10, 2038 Employment records showowever, that Plaintiffs
Dass, Morris, and Wright have nabrked for Defendants since 20%3Plaintiffs’ counsel
states that he sent letters tegh three Plaintiffs and requested they contact counsel if the dates
provided on their employment records were incorféd®laintiffs’ counsel never heard back
from the three opt-in plaintiff€ Accordingly, the Court dismissése claims of Plaintiffs Dass,
Morris, and Wright with prejdice as time-barred under theFA three-year statute of
limitations.

D. Attorneys’ Fees

Defendants seek $1,000 in attorneys’ feesrelin connection with filing the instant
motion. Under Fed. R. Civ. P. 37(d)(3), “theudomust require the party failing to act, the
attorney advising that party, both to pay the reasonable erpes, including attorney's fees,
caused by the failure, unless the failure was suobatly justified or other circumstances make
an award of expenses unjustri response to Defendants’ requies fees, Plaintiffs offer two
objections: 1) it is not clear howdufees were incurred since thiely time attributable to a fee
request would be time spent on the present madialismiss, which Platiffs have not opposed;
and 2) Defendants failed to comply with D. Kan. Rule 37.2. D. Kan. Rule 37.2 requires an

attorney to confer with opposing counsel conaegra discovery matter in dispute before filing a

2429 U.S.C. § 256(a).
% Docs. 5-1, 10-1, 17-1.
26 Doc. 53-5, Ex. D at 2.
27Doc. 54 at 4.
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motion for relief?® Further, the moving attorney musttifgrwith particularity the steps taken
by all attorneys to resolve the issue in dispbte.

The Court finds that Defendants’ counseaingdied with D. Kan. Rule 37.2. The record
includes multiple communications between counsgarding the status of discovery requébts,
and Defendants’ counsel explicitiyarned Plaintiffs’ counsel #t they planned to file the
present motiod? Defendants’ counsel submitted certificatiof their attempts to confer with
Plaintiffs regarding the neresponsive opt-in plaintiff Further, Defendants make clear that
the fees incurred indeed relate to the instant motion.

The Court finds, however, that an awardatibrneys’ fees wodlbe unjust under the
circumstances in this case. Judge Lungswiithis District hasound that assessing a fee
against opt-in plaintiffs for digwery failures is unjust whehase Plaintiffs have not been
warned that a fee could be assessginst them if they fail to respoft.Here, although
Plaintiffs’ counsel warned the non-responding Ritigithat failure to respond could lead to
dismissal of their claims, there is no evidence toainsel warned Plaintiffs that their failure to
do so could result in fees assed against them. Further, Jaddelgren of this District has
found that a fee award agat attorneys is unjust w&he the attorneys made “significant efforts to
obtain responses from opt-in class memb&rdf’is uncontested th&Plaintiff's counsel has

used every tool at their disposalevoke a response their efforts to obtain discovery responses

2D. Kan. Rule 37.2.
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35 Seott v. Raudin McCormick, Inc., No. 08-4045-EFM, 2010 WL 11565526, at *7 (D. Kan. Jan. 28, 2010)



from the . . . opt-in plaintiffs®® For these reasons, the Calghies Defendants’ request for
$1,000 in attorneys’ fees.

IT IS THEREFORE ORDERED BY THE COURT that the parties’ Joint Motion to
Amend the Court’'s December 21, 2018 Order (Doc.58)asted. The Court’s prior order is
amended and superseded by this Order, wihdes not include Plaintiff Tamika Calland among
those Plaintiffs whose claims are dismi$éer failure to repond to discovery.

IT IS FURTHER ORDERED BY THE COURT that Defendants’ Motion to Dismiss
(Doc. 53) isgranted in part anddenied in part. The motion igranted with prejudice to as to
the following Plaintiffs: (1) Jimisa Adams;)(Paige Bentancourt; (3) Tameka Broaden; (4)
Ruferia Davis; (5) Angel Delgado; (6) TiffAnnie Easter; (7) Joseph Edwards; (8) Cesar Florez;
(9) Tony Hernandez; (10) Tierra Johnsdtt )(Tarig Karim; (12) aRhonda Nelson; (13)
Michael Perry; (14) Jenny Raymond; (15) MsarRyland; (16) BrandoWarren; (17) Mandella
Walcott; (18) Davquatyah Yehudah; (19) St&ass; (20) Loreen Erica Morris; and (21)
Felichia Wright. The motion igranted without prejudice as to Plaintiff Michael Turner.
Defendants’ request for $1,000 in attorneys’ feateised

IT IS SO ORDERED.

Dated: January 15, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

36 Doc. 55 at 2.



