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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

COLONY INSURANCE COMPANY,

Plaintiff,

VS. Case No. 17-CV-2690-EFM

GLOBAL POWER GENERATION
SERVICE CORPORATION OF FLORIDA,;
SUNFLOWER ELECTRIC POWER
CORPORATION; and M&S STEEL, INC.,

Defendants.

MEMORANDUM AND ORDER

Colony Insurance Company (“Colony”) filelis action against Global Power Generation
Service Corporation of Florida (“GPGS”), Sunfler Electric Power Corporation (“Sunflower”),
and M&S Steel, Inc. ("M&S”) seekipa declaratory judgment fromisiCourt that it does not owe
a duty to defend or a duty to indemnify damagesirag from the failureof a combustion turbine
owned by Sunflower after M&S and GPGS performegghir and maintenance work on the turbine.
Sunflower filed an answer, M&S filed an ansvegrd counterclaim, which it later amended, and
GPGS filed a Motion to Dismisar Stay. This matter comesfbee the Court on (1) Colony’s
Motion to Dismiss M&S Steel, In¢gs Counterclaim, to Have Algations in Colony’s Complaint
Deemed Admitted, and to Strike PortionsM&S’s Answer and Defenses (Doc. 20) (“First

Motion to Dismiss”), (2) Colony’s Motion to Bmiss M&S Steel, Incs'’ Amended Counterclaim
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(Doc. 33) (“Second Motion to Dismiss”), and BPGS’s Motion to Dismiss or Stay (Doc. 46).
For the reasons explained below, the Court (hjeeColony’s First Motion to Dismiss as moot,
(2) denies Colony’s Second Motion to Dismiss, andléhies GPGS’s Motion to Dismiss or Stay.
l. Factual and Procedural Background

According to Colony’s Complaint, Colongsued a commercial general liability policy
(“Policy”) to GPGS, coveringhe policy period of October 22014, to October 22, 2015. Colony
brings the current action to determine whethkag a duty to defend or a duty to indemnify GPGS
or M&S due to the failure of Sunflower's combuwstiturbine. It argues that three exclusions
preclude coverage under the Policy.
Sunflower v. M&S and GPGS

Effective September 17, 2014, M&S entered iatMaster Service Agreement (“MSA”)
with Sunflower to perform work on a GenkeEectric Company, MS7001, Frame 7, combustion
turbine, S/N 248854 (“turbine”) atuiflower’s facility in Garden &y, Kansas. Section 1 of the
MSA defines the scope of the contract anatest: “This Agreement is for the provision of
furnishing qualified labor, expemced supervision, specialized atquipment, and material as
may be necessary to perform services (serviceSuttflower by Suppliéras outlined in the
specifications set forth in Exhibit B.”

The MSA includes an indemnificati@ection that provides, in part:

Each party (the Indemnifying Party) will indemnify, hold harmless, and defend

the other party and its officers, directors, agents, employees, assigns,

representatives, contractors, and successors in interest (collectively, the
Indemnified Party) from all claims, liabilds, fines, interest, costs, expenses,

1 Except where otherwise noted, tfaets summarized in this section represent the facts as alleged by
Sunflower in the underlying lawsuit Sunflower brought against M&S and GB@&ase No. 17-cv-1158 (D. Kan.).

2The MSA designates M&S as the “Supplier.”



and damages (including reasonable attgshfees) incurretly the Indemnified

Party (collectively, the Indemnified Losses), for any damage, injury, death, loss
or destruction of any kind to persons mnoperty, to the extent the damage,
injury, death, loss or destruction arises out of or is related to the conduct,
negligence, error, omission, willful sconduct, misrepresentation, breach of
warranty or other breach of this Agment on the part of the Indemnifying
Party or any of its servants, representatives, agents, employees or contractors.

The Specifications attachedttee MSA identify the scope oféhcontract in Section 4.0 to
include “furnishing all labor, ntarials, tools, any transpotian costs, and miscellaneous
equipment and supplies necessary to performviir&.” Section 4.4 covers “Work Details” and
includes “Reassembly,” and the irllton of transition pieces.

M&S and GPGS entered into a subcont@cOctober 30, 2014—pri¢o beginning work
under the MSA—whereunder GPGS agreed to peréamtain work on the turbine under the MSA.
The subcontract stated that thsontractor “shall furnish the labor, materials, tools, implements,
design services, and/or other work and apparanecessary to perform and complete to
Contractor’s satisfactioand the Owner’s specifications thenkalescribed in attached Exhibit B
(the “Subcontract Work™).”"Exhibit B stags, in part:

GPGS is please [sic] to provide ong {all time TechnicalConsultant for the

upcoming Sunflower Electric Power Corpation (SEPC) Garden City S-4 gas

turbine combustion inspection and maintenance. Additionally, M&S and

GPGS have agreed to a profit sharing agreement based on the project sale,
technical consulting and tools for the subject project as outline [sic] below.

M&S / GPGS profit sharing agreement whereas M&S provides project
mechanical labor, equipment, tools and GPGS provides the customer
introduction, project sale, technical oversight, tools and equipment.

The subcontract contained an indemnity provision and certain insurance requirements.
These provisions prade, in part:
7. Indemnity by Subcontractor. To the fullest extent permitted by law,

Subcontractor shall indemnify andold Contractor, Owner, the Project
Architect, their agents, consultants and employees harmless from and against



all claims, losses, costs and damages, including but not limited to attorneys’
fees, pertaining to the performancetbé Subcontract and involving personal
injury, sickness, disease, death oogerty damage. This indemnification
agreement is binding on the Subcontractor, to the fullest extent permitted by
law, regardless of whether any or aflthe persons and entities indemnified
hereunder are responsible in part for the claims, damages, losses or expenses
for which the Subcontractor is obligated to provide indemnification. This
indemnification provision does not negate, abridge or reduce any other rights
or obligations of the persons and entities described herein with respect to
indemnity.

8. Insurance Requirements. Subcontractor shall purchase and maintain
Insurance of the following types of coverage and limits of liability:

8.1. Commercial General LiabilityCGL) with limits of Insurance of not less
than $1,000,000 each occurrence &2¢D00,000 Annual Aggregate.

8.1.4 Contractor, Owner and all othgarties required of the General
Contractor, shall be included as insureds on the CGL, using ISO
Additional Insured Endorsement CG 20 10 11 85 or an endorsement(s)
providing equivalent coverage to the additional insureds such as CG
2033 and CG 20 37. This insurance floe additional insureds shall be

as broad as the coverage providedtfee named insured subcontractor.

It shall apply as Primary and Non-Contributing Insurance before any
other insurance or self-insurance, including any deductible, maintained
by, or provided to, the additional Insured.

M&S and GPGS performed work on the tusjpursuant to the MSA from approximately
November 3, 2014, to December 6, 2014, which included work on transition pieces, bolts, and
lockplates. According to the Report Summarpvided to Sunflowerthe following services
and/or work occurred on the Turbine on Decenih@014: “install Combustion System bull horns
and transition pieces” and “Transitions Pieces installed.”

On August 6, 2015, the turbine suffered dastophic and sudden failure, and the

subsequent visual inspection raled that transition pieces héalled, were no longer attached,



were loose and not fully seatext,were missing a bolt and lockpatSunflower incurred damages
in excess of $3.3 million due to this failure.

Sunflower brought a lawsuit against M&®d GPGS on July 5, 2017, alleging various
causes of action against each Defendant. Sunflaidges claims for breach of contract, breach
of contract indemnity, breach of express watyabreach of implied warranty, and negligence
against both M&S and GPGS.

M&S filed a crossclaim again@PGS alleging four counts. @ount I, M&S alleges that
GPGS was contractually obligatemindemnify, hold harmlesdefend, and insure M&S from the
claims and allegations asserted by Sunflowand that GPGS breached the subcontract by
(1) failing and refusing to accept M&S’s denas and tenders, (2) failing and refusing to
indemnify and hold harmless M&S against Sunflower’s claims, (3) failing to defend and/or
provide a defense to M&S against Sunflowerlaims, and (4) failing to name M&S as an
additional insured or provide M&S with insurarfoe at least three years after completion of the
work complained of by Sunflower. In Count M&S alleges that separate and apart from the
subcontract, GPGS understood thatas to provide technical oversig quality control, technical
compliance, inspection, and superrsof the work complained dfy Sunflower in its Complaint,
of which GPGS knew M&S was relying on GP@&Sperform, and that M&S is expressly and
impliedly entitled to indemnification from GPGSCount Ill is for breach of contract due to
GPGS's failure to perform its obligations undes gubcontract. Count IV is for negligence based
on GPGS’s alleged failure to excise reasonable care or competence in the performance of its

obligations.

31t pursues its contract, indemnity, and warranty claims against GPGS under a third-party benefaigary th



The allegations in this lawsuit

Colony maintains that the Politssued to GPGS contains terclusions aplcable to the
claims asserted against GPGS and M&S inflewer’s lawsuit against GPGS and M&S, and
which preclude coverage undeetRolicy. The Policy provides:

2. Exclusions
This insurance does not apply to:

k. Damage to Your Product
“Property damage” to “your producdtising out of it or any part of it.

|. Damage to Your Work

“Property damage” to “your work” arising out of it or any part of it and

included in the “products-completed operations hazard.”

This exclusion does not apply if tiemaged work or the work out of which the

damage arises was perf@d on your behalf by a subcontractor.
Colony alleges “[tlhe gravamen of the clainsserted in Sunflower’'s Complaint [and in M&S’s
crossclaim] are for property damage to theknar products providelly Global and M&S on the
Sunflower Project.” Colony alsalleges that the Professional Sees Exclusion, an endorsement
to the Policy, precludes coverafgg Sunflower and M&S’s claimagainst GPGS, as the claims

“involve property damage arising directly or irelitly out of the rendering or failure to render a

‘professional service’?

4 The endorsement modifies the insurance provided to exclude bodily injury and property damage “arising
directly or indirectly out of the rendering or failureremder any ‘professional servioeXcept by endorsement to this
policy and then only to the extent of such endorsement.” It defines “profaks@mice” to includ “(2) Preparing,
approving, or failing to prepare or approve maps, drawiogsiions, reports, surveys, change orders, designs or
specifications,” and “(3) Engineering services, including related supervisory or inspecticesérvi



In response to Colony’s Complaint, Sunfloviiged an answer, M&Siled an answer and
counterclaim, which it subsequently amenélethd GPGS filed a Motion to Dismiss or Stay.
M&S’s Amended Answer and Counterclaim allegest its subcontract witPGS constitutes an
“Insured contract” as defined ltlge Policy, that M&S isn “additional insurd@” under the Policy,
that Colony owes it a duty to defend and dutinttemnify under the Pay, that Colony denied
M&S’s demand for defense and imdeity, and that no exclusiomentained in the Policy release
obviate or negate Colony’s obligations and dutieder the Policy. In Count I, M&S brings a
claim against Colony for breach of contractsdx on Colony’s failing and refusing to defend
M&S against Sunflower’s claims and its denyingodtigation to providéndemnification to M&S
as it relates to Sunflower’s claim€ount Il asserts a cause ofiaa for bad faith. Count Il seeks
a declaratory judgment in its favor. Count I8e&s attorneys’ fees and penalties under Kansas,
Georgia, and Florida law. GPGS’s Motion tosbBiss or Stay arguesairesolution of this
declaratory judgment action requires a determomatif factual issues relant in the underlying
lawsuit filed by Sunflower against M&S and GPGS.

Colony requests dismissal of Counts Il, Band IV of M&S’s Amended Answer and
Counterclaim, and opposes GPGS’s Motion to Dismiss or Stay.

Il. Legal Standard

Under Fed. R. Civ. P. 12(b)(& party may move for dismissaf “a claim for relief in any

pleading” that fails to statecaim upon which relief can be granted. Upon such motion, the Court

must decide “whether the [pleadingintains ‘enougheicts to state a claim tdief that is plausible

5 Colony filed its First Motion to Dismiss before M&®nended its answer and counterclaim. This Motion
is moot in light of M&S’s subsequent filing of thergi Amended Answer and First Amended Counterclaims of
Defendant M&S Steel, Inc. (“AmendeAnswer and Counterclaim”).



on its face.’ ® “[T]he mere metaphysical possibility the@meplaintiff could provesomeset of
facts in support of the pleaded claims is ingidfit;” rather, the pleading “must give the court
reason to believe thdtis plaintiff has a reasable likelihood of mustering factual support for
theseclaims.” The Court does not “weighotential evidence that the parties might present at
trial,” but assesses whether the pleading “aloneyallie sufficient to stata claim for which relief
may be granted®’In determining whether a claim is fadyaplausible, the Court must draw on its
judicial experience and common sefis@ll well-pleaded facts are assumed to be true and are
construed in the light mostvarable to the non-moving party. “Although plaintiff need not
allege every element of [its] txen in specific detail, [it] cannakly on conclusory allegations”
Il. Analysis

A. Colony’s Second Motion to Dismiss M&S’s Counterclaims

Colony seeks dismissal of Counts Il, Bihd IV of M&S’s Amended Answer and
Counterclaim under Fed. R. Civ. 2(b)(6). It argues that M&B8oes not state a claim for “bad
faith” under Kansas, Florida, or Georgia lawattM&S’s declaratory jdgment action should be
dismissed as redundant and unnecessary, an®183ats request for attorneys’ fees should be
dismissed because it appears predicated in whotepgart on the bad faith claim and in whole or

in part on Georgia law.

6 Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007) (quotite]l Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)pee als@shcroft v. Igbal556 U.S. 662, 678 (2009).

" Ridge at Red Hawki93 F.3d at 1177 (emphases in original).

8 Dubbs v. Head Start, Inc336 F.3d 1194, 1201 (10th Cir. 2003) (quotation omitted).
9Igbal, 556 U.S. at 679.

10 Albers v. Bd. of Cty. Comm'rs of Jefferson CIy.1 F.3d 697, 700 (10th Cir. 2014).

11 See Hall v. Bellmard35 F.2d 1106, 1113 (10th Cir. 1991) (internal citations omitted).



1. Count Il — Bad faith claim

Before addressing whether M&S has adequatkdgded its bad faith claim, the Court first
must determine, if it can, which states’ law applies to M&S'’s claim. When a federal court sits in
diversity jurisdiction, it applies theonflict of law rules of the forunm which it sits—here, Kansas.
“Generally the party seeking to apply the lavagiirisdiction other thathe forum has the burden
to present sufficient facts thew that other law should apply?”

Kansas courts addressing conflict of law issues follow the Restatement (First) of Conflict
of Laws (1934) (“Restatement (First)”), whidontains two general iociples for contracts
cases? First, “[t]he primary rule]ex loci contractuscalls for the application of the law of the
state where the contract is madé.This rule applies “[w]hen a case calls for interpretation of an
original insurance contract> Second, “the law of the plaa# performance determines the
manner and method of performané®."The Tenth Circuit has noted that “Kansas courts have
struggled in determining whether questions raisexhses before them are governed by the law of

the place of performance or thept where the contract was made.”

21n re K.M.H, 285 Kan. 53, 169 P.3d 1025, 1032 (2007) (quotation marks and citation omitted). Indeed,
“Kansas courts have often leaned towatexafori, or law of the forum, approach, opting to apply Kansas law absent
a clear showing that anothetate’s law should apply.id. (citations omitted).

13 Layne Christensen Co. v. Zurich CaB0 Kan. App. 2d 128, 38 P.3d 757, 766 (2082k alsdvioses V.
Halstead 581 F.3d 1248, 1252 (10th Cir. 2009).

14 Layne Christenser88 P.3d at 766 (citations omitted).
%51d. at 759, syl. 1 9.
16 1d. (citations omitted).

" Moses 581 F.3d at 125Zee also Layne Christenseéd8 P.3d at 766 (“Courts have struggled on occasion
to determine whether the issues in a particular case are govertexd lbgi contractusor the law of the place of
performance.”) (citations omitted); Restatement (First) of Conflict of Laws § 358 cmt. b (@84 (that “there is
no logical line which separates questiafithe obligation of the contract . from questions of performance”). In
Moses the Tenth Circuit predicted that the Kansas Supreme Court would conclude that whether a plaintiff had an
action for negligent or bad faith refusal to settle a clagwe’$ to the substance of [the insurer’s] contractual duties
rather than the manner of performance,” and thus, would be governed by the law of the plaraciingp 581 F.3d

-9-



Neither party attempts to explain whethee tissue before theddrt goes to contract
interpretation, such that the lawtbi place of contréing governs, or goes to performance, such
that the law of the place of performance governd,questions relating to both interpretation and
performance exist. Further, at this stage elttigation, the Court lacksufficient information to
determine either the place of catdting or the place of performante.

The Court is not persuaded that M&S hadethto adequately plead a claim based on
Colony'’s alleged failure and refusal to defend M&&iagt Sunflower’s claims in bad faith. It is
unclear which states’ law applies to this claand regardless, the Coust not persuaded that
dismissal is proper under any states’ law. Adowly, Colony’s request to dismiss Count Il is
denied.

2. Count Il — Request for declaratory judgment

Colony asserts that Count Il “esgrlly seeks the same relief as the Complaint, except in
its own favor, and is therefore redundant amshecessary.” M&S argues that its claim for
declaratory judgment presents issulistinct from those presentagdColony. As amnitial matter,
other judges in this District have stated “thla¢re is ‘no rule preventing the assertion of a

counterclaim merely because tieory relied upon is the conversithat in the complaint.’*®

at 1254. It further predicted, however, that the lathefplace of performance woudghply to whether the insurer
“fulfilled its contractual obligation to act in good faith to settléd!

18 Under Kansas conflict of law rule§a] contract is made where the last act necessary for its formation
occurs.” Layne Christenser88 P.3d at 767 (citation omitted). In thentaxt of insurance policies, Kansas “courts
have repeatedly held the contract is made where the policy is delivate(titations omitted). While Colony alleges
that the Policy “was issued and deliver@uFlorida, M&S denies this allegation (based on a lack of information). It
would be inappropriate for the Court to grant a Rule 12(b)(6) motion based on facts not contained in the non-moving
party’s pleading and denied by the non-moving party.

19 Sprint Nextel Corpv. Middle Man, Ing.2013 WL 1197137, at *1 (D. Kan. 2013) (quotidlye Cross &
Blue Shield of Kan., Inc. v. St. Paul Mercury Ins.,@890 WL 41403, at *1 (D. Kan. 1990)).

-10-



Regardless, the Court concledthat M&S’s counterclaim fodeclaratory judgment does not
present issues identical to teos Colony’s Complaint. Thughe Court declines to dismiss
M&S'’s counterclaim as redundant.

Colony’s Complaint states th#tte Policy contains exclusiorgpplicable to the claims
asserted against Global and I8&including the “Damage to Your Product,” “Damage to Your
Work,” and “Professional Services” exclusiond&S asks for a declaratory judgment (1) that it
is an additional insured under the Policy, (2) that even if it is not an additional insured, that Colony
is obligated to defend, indemnify, and insWi&S relative to Sunflower’s claims under the
“insured contract” and “Contractlaiability” provisions of the Polig, (3) that the Policy provides
defense, indemnification and ined coverage to M&S relative ®unflower’s claims against it,
and (4) that no exclusion in timlicy precludes coverage.

Colony’s Complaint does not seek an order declaring that M&S is not an additional insured
under the Policy, and does not mention the “insaoedract” or “Contractud.iability” provisions
of the Policy. If Colony does not succeed in showieg one or more of the three exclusions it
relies upon preclude coverage, then M&S’s cetoiaim for declaratory judgment will not be
resolved. While some overlap exists betw&wmlony’s Complaint ad M&S’s counterclaim,
M&S’s claim presents distinct questions thihe resolution of Colony’s Complaint may not
address. Accordingly, the Court denies Colomgguest to dismiss M&S'’s claim for declaratory
judgment.

3. Count IV — Request for attzeys’ fees and penalties

Colony argues that Count IV should be disseid because it appears predicated in whole
or in part on bad faith, and inhele or in part on Gegra law. M&S specifically cites Kansas law

as authority for its request for attorneys’ feestrangely, however, Colony does not argue that

-11-



M&S is not entitled to attorney’fees under Kansas law. Redass, the Court has not dismissed
Count 1l and Colony has not persuaded the Cthat it should disiss M&S’s request for
attorneys’ fees and penalti&s.
B. GPGS’s Motion to Dismiss or Stay

The Declaratory Judgment Act states, f[ip case of actual controversy within its
jurisdiction, . . . any court ahe United States, upon the filim§ an approprige pleading, may
declare the rights and other legalations of any interested ity seeking such declaratioAt”
“While this statute vests the federal courts wittwer and competence issue a declaration of
rights, the question of whether this power should be exercised nicufza case is vested in the
sound discretion of the district courf€.” GPGS emphasizes that this Court “ltasnplete
discretion to decline to excise jurisdiction in aetlaratory judgment action It fails to recognize
however, that the Tenth Circuit has instructesdtrdit courts to conset five factors when
analyzing how to exercise thiliscretion. These include:

[1] whether a declaratory action would settle the controversy; [2] whether it

would serve a useful purpose in clarifying the legal relations at issue;

[3] whether the declaratory remedy is being used merely for the purpose of

“procedural fencing” or “to provide an arena for a racerds judicatd;

[4] whether use of a declaratory awti would increase friction between our

federal and state courts and improperly encroach upon state jurisdiction; and
[5] whether there is an alternative remedy which is better or more efféétive.

20 Although M&S labels its request for attorneys’ femsa separate “Count” in its Amended Answer and
Counterclaim, it does not appear to be a separate cause of action, but rather a claim for relief based on the pleaded
causes of action.

2128 U.S.C. § 2201(a).

22 St. Paul Fire & Marine Ins. Co. v. Runyd8 F.3d 1167, 1169 (10th Cir. 1995) (internal citations omitted).

23 State Farm Fire & Cas. Co. v. Mhop81 F.3d 979, 983 (10th Cir. 1994) (quotiAlistate Ins. Co. v.
Green 825 F.2d 1061, 1063 (6th Cir. 1987)).
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When reviewing a district court’s decision whether to hear atction brought under the
Declaratory Judgment Act, the Tar@ircuit “will not engage in de novaeview of all the various
fact-intensive and highly discretiary factors involved,” but rather “will only ask whether the trial
court’s assessment of them was so unsatisfaeis to amount to an abuse of discretitin.”

Neither party addresses thMhoon factors, and while theCourt has discretion in
determining whether to hear aation brought under tH2eclaratory Judgment Achat discretion
is not unfettered. On the cant record—which lacks any reénce to or analysis of tidhoon
factors—the Court does not belietrmt it can satisfactorily asseb® factors. Accordingly, the
Court denies GPGS’s Motion to Dismiss or Stay.

IV.  Conclusion

For the reasons explained above, the Giemtes Colony’s Second Motion to Dismiss and
GPGS’s Motion to Dismiss or Stay, and derdesnoot Colony’s Firdtlotion to Dismiss.

IT IS THEREFORE ORDERED that Colony’s Motion to Bimiss M&S Steel, Inc.,’s
Counterclaim, to Have Allegations in ColoesyComplaint Deemed Admitted, and to Strike
Portions of M&S’s Answeand Defenses (Doc. 20)3¥ENIED as moot.

IT IS FURTHER ORDERED that Colony’s Motion to ¥miss M&S Steel, Inc.,’s
Amended Counterclaim (Doc. 33)DENIED.

IT IS FURTHER ORDERED that Global Power Generation Services of Florida’s Motion

to Dismiss or Stay (Doc. 46) BENIED.

2 d.
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IT IS SO ORDERED.

Dated this 14th day of August, 2018.

ERIC F. MELGREN
WUNITED STATESDISTRICT JUDGE
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