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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
DOCUFREEDOM INC.,
Plaintiff,

V. CaseNo. 17-2706-DDC-TJJ
UNITED STATES DEPARTMENT
OF JUSTICE and KAREN
MCFADDEN,

Defendants.

MEMORANDUM AND ORDER

Plaintiff DocuFreedom filed this lawsuit aftdefendant United States Department of
Justice (“DOJ") failed to respond to its Freedohinformation Act (“FOIA”) requests within
the statutory time limit. Doc. 9 (Am. Compl.)n total, DocuFreedom requested that DOJ
produce 119 items from the DOJ Library armgkaes of emails from defendant Karen
McFadden, who coordinated DOJ&sponse to DocuFreedom’s FOIA requests. DOJ since has
produced 112 items in full and Ms. McFadden’'saédsin part. And now, only a handful of
items remain in dispute: 17 DOJ Library iteand certain redactions to Ms. McFadden’s
emails?

DOJ has moved for summary judgnt, arguing its withholdgs are proper under several
FOIA exemptions. Doc. 19. DocuFreedom challsmngmme, but not all, of DOJ’s withholdings.

Doc. 22. And DOJ has filed a Reply. Doc. 23.

! The court refers to the documents requeyedocuFreedom from DOJ Library as “items” and
information requested from Ms. McFadden’s emails as “redactions.” When referring to a specific item or redaction,
the court capitalizes each terne-g, “ltem 4” or “Redaction 5.”
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Mindful of the delicate balance FOIAms to achieve, the court reaches some
conclusions but must defer others. First, thercgrants summary judgment in DOJ’s favor for
certain items under the work product privilege eomtd in FOIA Exemption 5. But, the court
denies summary judgment withtqurejudice on this record for the remaining items—the court
directs DOJ to submit these items for in camr&view and provide supplemental briefing.
Second, the court grants summary judgmemOJ’s favor for the redactions to
Ms. McFadden’s emails, sustaig the deliberative procepsvilege invoked by DOJ and
contained in FOIA Exemption 5. After dissirsg the facts governirtlpis motion, the court
explains its reasoning.

l. Background

A. Summary Judgment Facts

The Justice Management Divasi (“*JMD”) is a division ofthe United States Department
of Justice. And within JMD ithe Library Staff. The JMD birary Staff manages DOJ’s Main
Library and six other DOJ librees (“JMD-controlled librarie§. JMD-controlled libraries
maintain collections and other legal and gehersources that DOJ employees use for their
research needs.

The JMD Library Staff also maintains the DGBraries Online Catalog (“Catalog”).
The Catalog lists materials, but the list is lnoited to materials in the possession of the JMD-
controlled libraries or otherwideeld by JMD. For example, tligatalog includes materials held
by libraries managed by other DOJ compone®is, many materials ithe Catalog only are

accessible to employees of those other components.



Over the course of 11 months, DocuFreedoatde several FOIA requests to JMD. On
February 7, 2017, JMD received a FOIA requesinfiDocuFreedom. DocuFreedom requested a
copy of the Catalog.

On July 21, 2017, DocuFreedom requested thal@paagain, but in spreadsheet form.
DocuFreedom also requested 2t listed in the Catalog.

On November 9, 2017, JMD received mordA&@quests from DocuFreedom. Namely,
DocuFreedom asked JMD to produce 63 mtmes identified in the Catalog.

On December 17, 2017, JMD received arotseries of FOIA requests from
DocuFreedom. DocuFreedom requested emails to and from JMD employee Karen McFadden
about DocuFreedom’s FOIA requests. And, on January 3, 2018, DocuFreedom requested 19
more items listed in the Catalog.

JMD acknowledged DocuFreedom’s Januar®@®.,8, FOIA request in a timely fashion.
But DocuFreedom failed to ackntagige the requests made on July 21 and November 9, 2017.

On May 16, 2018, JMD began sending DocuFreedwterials in response to its FOIA
requests. JMD sent DocuFreedom a searcliriDieof the Catalog (current as of May 19, 2017)
and an Excel spreadsheet vensof the Catalog (current a§January 11, 2018). Also, when
possible, IMD’s responses directedcuFreedom to all publicly ailable material responsive to
the FOIA requests.

JMD produced some materials responsov®ocuFreedom’s FOIA requests, but it
withheld others based on exemptions or ogtt@tutory grounds. JMD tracked its response for
each requested item on a production table. @de DocuFreedom a copy of the production

table, which outlined the production statusdt) 119 items requested from the Catalog.



JMD produced all of Karen McFadden’s responsive emails about DocuFreedom’s FOIA
requests. But JMD redacted portions of thesails based on FOIA Exemptions (b)(5) and
(b)(6). JMD also withheld Items 2-13, 3R, 49-50, and 90. JMD asserted that it was
withholding these items under Exption (b)(5) of FOIA. AndJMD withheld Item 10 under
Exemption (b)(6). Last, JIMD did not produtems 19, 56, 86—87, and 97 because they were not
in JMD’s possession.

B. Procedural History

On December 13, 2017, DocuFreedom filed an@laint in our court. Doc. 1. The
Complaint asserts that defendants—nby failingespond to DocuFreedom’s FOIA requests from
July 21 and November 9, 2017—had violatedA,@he Administrative Procedures Act
(“APA™), and the Open Government Act of 2007. In March 2018, DocuFreedom filed an
Amended Complaint (Doc. 9). It incorporat@scuFreedom’s January 3, 2017, Catalog requests
and its request for Ms. McFadden’s emails.

Defendants then moved to stay the case for 45 days. Doc. 10. The court granted the stay
to allow defendants either to produce thguested materials or to identify applicable
exemptions. Doc. 11. The court continued thg sis the parties workéd resolve the FOIA
requests. Doc. 13. Ultimately, DOJ produd€@ of the 119 items in full and Ms. McFadden’s
emails with redactions. DOJ then moWedsummary judgment (Doc. 19), asserting the
remaining items and the redactions to MsHsldden’s emails properly were withheld under

several FOIA exemptions.



Il. Legal Standards
A. FOIA
FOIA was enacted “to pierce the veil of adimstrative secrecy artd open agency action
to the light of public scrutiny.Dep’t of Air Force v. Roset25 U.S. 352, 361 (1976JFOIA
provides the public ‘a right of access, enforceablsourt, to federal agency records, subject to
nine specific exemptions.”Hull v. I.R.S, 656 F.3d 1174, 1177 (10th Cir. 2011) (quoting
Anderson v. Dep't of Health & Human Sen@07 F.2d 936, 941 (10th Cir. 1990)yentadue v.
Integrity Comm.501 F.3d 1215, 1225-26 (10th Cir. 2007) (tNithstanding FOIAs aspiration
of governmental transparencyp@yress recognized that disslwe of certain classes of
documents could harm legitimate government interests.”). Of the nine exemptions to FOIA, two
matter in this case:
(5) inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency in

litigation with the agency;

(6) personnel and medical files and similar filesdtselosure of
which would constitute a clearlynwarranted invasion of personal

privacyl.]
5 U.S.C. § 552(b).

Several principles guide theurt’s analysis in FOIA cases:irst, the court must broadly
construe FOIA in favor of disclosuréntegrity Comm.501 F.3d at 1226 (citation omitted).
Second, the court must apply FOIA’s exemptions narrovwdy/(citation omitted). Third, FOIA
directs government agencies to provide “[a]ny oeably, segregable portion of a record . . . to
any person requesting such record aftertalef the portions which are exemptd. (quoting

5U.S.C. § 552(b)).



B. Summary Judgment
“FOIA cases typically and apppriately are decided on motiofes summary judgment.”
Stein v. U.S. Dep't of Justic&34 F. Supp. 3d 457, 468 (D.D.C. 2015) (quotitigzens for
Responsibility & Ethics in W&, v. U.S. Dep't of Justic602 F. Supp. 2d 121, 123 (D.D.C.
2009)). The district court reviews de novo fowvernment’s decision to withhold documents
under any of FOIA’s statutory exemptionigl. (citation omitted). And, the government bears
the burden to prove that the requested informdtte within one of FOIA’s nine exemptions.
Hull, 656 F.3d at 1177 (citing 5 U.S.C. § 552(a)(4)(Bpapiro v. U.S. Dep't of Justic@69 F.
Supp. 2d 18, 26 (D.D.C. 2013) (“Once [a FOIA] antis filed, the agary generally has the
burden of demonstrating that rssponse to the plaintiffBOIA request was appropriate.”)
(citation omitted).
Generally, a government agency submitgdaffits to satisfy its burden of proafull,
656 F.3d at 1177. Specifically,
[A]ffidavits must show, withreasonable specificity, why the
documents fall within the exemption. The affidavits will not suffice
if the agency’s claims are conclusory, merely reciting statutory
standards, or if they are too vagoesweeping. If the affidavits
provide specific information sufficient to place the documents
within the exemption category, ifehnformation is not contradicted
in the record, and if there is no evidence in the record of agency bad
faith, then summary judgmemn$ appropriate withouin camera
review of the documents.
Id. at 1177-78 (quotin@Quifion v. FB) 86 F.3d 1222, 1227 (D.C. Cir. 1996)). “Ultimately, an
agency’s justification for invokig a FOIA exemption is sufficienf it appears ‘logical’ or

‘plausible.” Stein 134 F. Supp. 3d at 468—-69 (quotiGLU v. U.S. Dep’t of Def628 F.3d

612, 619 (D.C. Cir. 2011)). If the governmenttdavits or declaratins leave more to be



desired, the court—in its discretiormay order the agency to produc¥aughnindex or to
submit the requested information farcamerareview. Hull, 656 F.3d at 1178 (citinQuifion
86 F.3d at 1227) (further citation omittedge also N.Y. Times Co. v. U.S. Dep't of Jusii68
F.3d 436, 438 (2d Cir. 2014) (“Théaughnindex procedure was deloped to avoid the
cumbersome alternative of routinely havindistrict court examine numerous multi-page
documentsn camerato make exemption rulings.”$upplemented@62 F.3d 233 (2d Cir. 2014).
In this case, DOJ has attachboth declarations and/aughnindex to its Memorandum in
Support of Motion for Summary dgment. Docs. 20-1 (Feldtdal.), 20-2 (Allen Decl.), 20-3
(Vaughnindex)?
1. Discussion
DocuFreedom’s Amended Complaint makegéhclaims. DocuFreedom asserts that
DOJ violated FOIA by failing to respond withihe statutory timefram@ount I); that DOJ
acted arbitrarily and capriciousiy denying its requests under the APA (Count Il); and that DOJ
violated the Open Government Act of 2007 byirig to acknowledge receipt of DocuFreedom’s
FOIA requests (Count Ill). Doc. 9 at 20-21 (AGompl. 11 56-68). As explained, each count
falls under FOIA, and, at this stage, it is pramatfor the court to addss Counts Il and III.
Count Il alleges a violation of the APA f&xOJ’s “arbitrary and capricious conduct” in
withholding the requested items. Courts uniforimive “declined jurisdiction over APA claims
that sought remedies madeailable by FOIA.” Feinman v. F.B.].713 F. Supp. 2d 70, 76

(D.D.C. 2010) (collecting cases). And here|&@rovides the relief DocuFreedom seeks.

2 A Vaughnindex looks like a privilege log commonly used in civil litigation. And it functions in much the

same fashion. It lists each withheld (or partiallyhiiéld) document and explains why the agency withheld the
information. Kansas ex rel. Schmidt v. U.S. Dep't of D820 F. Supp. 3d 1227, 1238 n.2 (D. Kan. 2018) (citing
Hull, 656 F.3d at 1178 n.2).

3 In its Reply, DOJ also has included a supplemental declaration of Mr. Feldt. Doc. 23-1 (Supp. Feldt Decl.).
7



Specifically, DocuFreedom asserts that the coamtmake a factual finding “whether the agency
personnel acted arbitrarily or cagdusly with respect to the viiholding.” Doc. 22 at 15. This
kind of finding is predicated on the court oridg “the production ofiny agency records
improperly withheld from the complainant” andsessing attorney®ds and other litigation
costs against the United States. 5 U.S.C. § 552(&)(4. This Order does not direct DOJ to
produce any agency records improperly held ftbencomplainant, nor does it assess attorneys’
fees and other litigation costs against DOJs thus premature to consider whether DOJ’s
conduct was arbitrargr capricious.

Count Il alleges a violation of the Opem@rnment Act of 2007. Doc. 9 at 21 (Am.
Compl. 11 65-68). The Act modified FOIA, maositably by changing the requirements for a
FOIA plaintiff to qualify for anaward of attorneys’ feeBrayton v. Office of the U.S. Trade
Representatiye641 F.3d 521, 525 (D.C. Cir. 2011) (“[P]laintiffs can now qualify as
‘substantially prevail[ing],” andhus become eligible for attorney fees, without winning court-
ordered relief on the merits of their FOIA c¢fe.”). This Order does not decide the question
whether DocuFreedom has substantially prevailgtighaction because it is premature. Instead,
as explained below, the court directs DOJ to submit additional briefing and several disputed
items forin camerareview. Because the court doext decide in this Order whether
DocuFreedom substantially prevailed, the teannot award attorneys’ fees under FOIA.

Count I (*Violation of FOIA”) is moot for tk records released in full and the portions of

the records released in parm. Immigration Council v. U.S. Dep’t of Homeland S@@5 F.

4 DocuFreedom’s Amended Complaint also asks the todind that DOJ exceeded the legal response time
and, if it needed an extension, DOJ failed to give writtdita®f that need. Doc. 9 at 21 (Am. Compl.  69(A)).
The court interprets this request to seek declaratory réti®fA does not provide such a remedy in this context.
Hunton & Williams LLP v. U.S. Envtl. Prot. Agen@#8 F. Supp. 3d 220, 259 (D.D.C. 2017) (“FOIA does not
create a cause of action for an agency’s untimely resporzsEOIA request’ beyond the ability to seek an
injunction from the district court.” (quotinBangoura v. U.S. Dep’t of Arm@07 F. Supp. 2d 134, 143 (D.D.C.
2009))).



Supp. 2d 206, 213 (D.D.C. 2012). So, the questiomibwatis ripe for decision is whether DOJ
properly invoked certain HB exemptions. The court divides ésalysis of ths question into
two parts. First, the court decides whetthe items requested by DocuFreedom from the
Catalog and withheld by DOJ were exempted prigdeom disclosure. Second, the court turns
to Ms. McFadden’s email to determine whetB®©J’s redactions were proper under FOIA.

A. Items Requested from the Catalog

DocuFreedom makes two arguments for redezshe disputed records. First,
DocuFreedom asserts that ak ttems are publicly available und@OJ Library policy. Second,
if not public, DocuFreedom contends that DOJnatsestablished that certain items are exempt
under FOIA.

1. The Items requested from the Catalog are not publicly available.

DocuFreedom’s Response to the sumnjiaaslgment motion argues something it never
asserted in its Amended Complairit contends that none tife disputed records are exempt
because they are publicly availableompareDoc. 22 at 9with Doc. 9 at 4 (Am. Compl. 1 14)
(“While the DOJ library is not available to thelpie, many of the documents in its holdings are
subject to release unde®IA.”). DocuFreedom contends thhe disputed records are located in

the DOJ’s library. And, the library is opentte public “by appointment for access to specific

5 Ms. McFadden, as an individual officer, is not a proper party defendant in this FOIA action. A court may
“enjoin the agency from withholding agency records and [ ] order the production ajemgyaecords improperly
withheld from the complainant.” 5 U.S.C. § 552(3)B3. Thus, DOJ—but not Ms. McFadden—is the proper
defendant.Barvick v. Cisnerg941 F. Supp. 1015, 1017 n.2 (D. Kan. 1986g also Batton v. Evers98 F.3d

169, 173 n.1 (5th Cir. 2010) (“A FOIA plaintiff may not assert a claim against an individual fetfaal; the

proper defendant is the agencyNMartinez v. Bureau of Prisond44 F.3d 620, 624 (D.C. Cir. 2006) (affirming
dismissal of individual defendants because no cauaetimin existed under FOIA that would entitle plaintiff to

relief against them). The court thus dismisses Ms. McFadden as a defendant.

6 Items 19, 56, 86—87, and 97 are no longer in dispute. Doc. 22 at 14.



government depository items or those titles Wkdace unique to our Libraries and cannot be
located elsewhere.” Doc. 22 at 9 (quoting U.S. Dep’t of Judtibegry Staff
www.justice.gov/jmd/Is (last updated Apr. 12, 2017)).

DOJ, in response, provides the supplemental declaration of Dennis G. Feldt, the Director
of the JMD Library Staff. Doc. 23-1 at 3 (Suppldtdecl.). He asserthat the DOJ Library is
a Federal Depository Library under 44 U.S.@997. Under this program, the United States
Government Publishing Office provides governmuauiblications—such as the Budget of the
United States Government and the Code dlieli@l Regulations— to @esitory libraries.|d.

(Supp. Fedlt Decl. 1 6). Mr. Feldtdeclaration asserts that the @ments at issue here are not
available to the public because ttag internally created materialil. (Supp. Feldt Decl.

19 8-9). And, the DOJ Library does not provide asde any internally eated materials to the
public (or other government agencies) withseituring permission from the division or
component who created the materil. (Supp. Feldt Decl. I 8)Of course, DOJ Library
documents remain subject to FOI&ee id(Supp. Feldt Decl. 1 9).

DOJ has the better of this argument. ikhe requested documents are government
documents, they are not government publicatiddsder the Federal Depository Library
Program, “government publicatiors defined to mean “informational matter which is published
as an individual document at Government expeasas required by law.” 44 U.S.C. § 1901.
So, while these items may betire Catalog of JIMD-controlled libraries, it does not follow that
each library item has been published. InsteaMrageldt explains, the disputed documents are
internally created materials. The proper aveionelisclosure here is FOIA, not the Federal

Depository Library Program under 44 U.S.C. 88§ 1901-16.
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2. Items 2-3, 5, 7-9, 11-13, and 9@re withheld properly as attorney work
product under Exemption 5.

DOJ contends that each of these withheld d@nimfalls within a statutory exemption to
disclosure.See5 U.S.C. § 552(b). NamelDOJ asserts, each document falls within Exemption
5, which applies to “inter-agency or intra-aggmemorandums or letters that would not be
available by law to a party other thanagency in litigation with the agencyld. § 552(b)(5).

To qualify as exempt under (b)(5), the docutsenust satisfy two conditions: (1) its
source must be a government agency; and (2) it falhSwithin the ambit of a privilege against
discovery under judicial standards that would govern litigation against the agency that holds it.”
Raytheon Aircraft Co. v. U.S. Army Corps of Enging®&88 F. Supp. 2d 1280, 1287 (D. Kan.
2001)(quotingDep’t of Interior v. KlamathVater Users Protective Ass’832 U.S. 1, 8 (2001)).
DocuFreedom does not dispute that the docunanssue here come from government agency
sources. So, the court next considers whetiveter the second requment, the documents are
protected by the attornayork product privilege.

Exemption 5 protects materiat would be “normally privileged in the civil discovery
context.” NLRB v. Sears, Roebuck & C421 U.S. 132, 149 (1975P0J contends that the
documents would be privileged in civil discovery under the attorney work product privilege.
The attorney work product privilegorotects an attorney’s mahprocesses and thoughts form
disclosure.Raytheon183 F. Supp. 2d at 1287 (citiktickman v. Taylar329 U.S. 495, 511
(1947)) (further citation omitted)To qualify as attorney work product, the materials must (1) be
documents or tangible things; (2) preparednticipation of litigation or for trial; and (3)
prepared by or for a party orepresentative of that partyd. (citing Johnson v. Gmeindgt91

F.R.D. 638, 643 (D. Kan. 2000)).
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“The attorney work product privilege ‘shoub@ interpreted broadly and held largely
inviolate’ as ‘it is essentidhat a lawyer work with a certain degree of privacy, free from
unnecessary intrusion by oppospayties and their counsel.’Stein 134 F. Supp. 3d at 477
(first quotingJudicial Watch v. U.S. Dep’t of Justjc&32 F.3d 366, 369 (D.C. Cir. 2005); then
guotingHickman 329 U.S. at 510). “Any part of [a doment] prepared in anticipation of
litigation, not just the ptions concerning opiniongggal theories, and ¢hlike, is protected by
the work product doctrine.Stein 134 F. Supp. 3d at 477 (quotifigx Analysts v. IR217 F.3d
607, 620 (D.C. Cir. 1997)). But, in casesVidlving voluminous or lengthy work product
records . . . it [is] preferable for courts to make at least a preliminary assessment of the feasibility
of segregating nonexempt materiaNat'l Ass’'n of Criminal Def. Lawyers v. Dep’t of Justice
Exec. Office for U.S. Attorney®44 F.3d 246, 255 (D.C. Cir. 2016) (hereinaN&CDL).

Whether material was created “in anticipation of litigation” often proves critical when the
government asserts the work product privileieFOIA cases, “théemporal relationship
between the document at issue and the tibgaor which the document was prepared is
irrelevant.” Stein 134 F. Supp. 3d at 477 (quotiBbapirg 969 F. Supp. 2d at 29). Instead, the
court must assess whether “in light of the natidrine document and thectaal situation in the
particular case, the document can fairly be saltbige been prepared abtained because of the
prospect of litigation."NACDL, 844 F.3d at 255. Without suelimitation, the work product
privilege would operate as a rule-swallowing eximap which contradicts FOIA’s preference for
disclosure.Coastal States Gas Corp. v. Dep’t of Energ/7 F.2d 854, 865 (D.C. Cir. 1980)
(“[1]f an agency were entitled to withhokhy document prepared by any person in the
Government with a law degree simply becausgaliion might someday occur, the policies of

FOIA would be largely defeated.”).
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In the FOIA context, does thveork product privilege require ¢hmaterial to be created in
anticipation of a specific claim? Not necafiga As the D.C. Circuit has explained,
“Exemption 5 extends to documents prepared in igatiion of foreseeable litigation . . . even if
no specific claim is contemplatedNACDL, 844 F.3d at 253 (quotingchiller v. NLRB964
F.2d 1205, 1208 (D.C. Cir. 19923hrogated on other grounds Bilner v. U.S. Dep’t of Nayy
562 U.S. 562 (2011)Al-Turki v. Dep’t of Justicel75 F. Supp. 3d 1153, 1176 (D. Colo. 2016).
The work product privilege requires no specific wlarvhen lawyers act “not as prosecutors or
investigators of suspected wrongdodnst as legal advisors protax their agency clients from
the possibility of future litigation[.]’"NACDL, 844 F.3d at 254 (quotirlg re Sealed Casd 46
F.3d 881, 885-86 (D.C. Cir. 1998phapirq 969 F. Supp. 2d at 30 (“[I]f the lawyer is
‘render[ing] legal advice in ordéo protect the client from future litigation about a particular
transaction,’” no specific claimeed have arisen.” (quotirf@ealed Casel46 F.3d at 885)). In
contrast, anticipating a specifitaim is required where “the documents at issue [have] been
prepared by government lawyers in conr@tivith active investigtions of potential
wrongdoing.” NACDL, 844 F.3d at 254 (quotirig re Sealed Casd 46 F.3d at 885).

The parties direct the court tgair of cases from the fedeudiktrict court in the District
of Columbia. They argue that the casessthate the proper analggor deciding whether
material is created in anticipation litigation in the first scenario+e., when a government
attorney acts as a legal advisor. FirsSiain v. United States Department of Justi& F.
Supp. 3d 457 (D.D.C. 2015), plaintftied DOJ on six FOIA claimdd. at 463. Plaintiff
brought one claim against the Civil Divisiontbe United States Department of Justitb.
Plaintiff sought copies of threeanographs from the Civil Divisionld. at 475. The

monographs were titled “Chevron Notes,” “TGevernmental Privileges,” and “Defending

13



Actions Brought Pursuant to the Privacy Act of 197’ The Civil Division withheld the
monographs under Exemption 5 because, it asketie monographs “were created for the
specific purpose of providing legal guidancddderal attorneys and wenot intended for
public disclosure.”ld. (citation omitted).

The district court agreed with DOJ. ckincluded the monographs were prepared in
anticipation of litigation becaugbey outlined the legal strategies of attorneys who would
litigate on the government’s behalfl. at 479. The three monograpktse court explained, were
“veritable “how to” manuals for building defenses and litigating’ challenges to agency actions,
assertions of governmental privileges &rtvacy Act litigation—precisely the kind of
documents that ‘provid[e] advice to agesgDr attorneys about how to conduct legal
proceedings or specific acipated claims[.]” Id. at 480 (quotinghapirg 969 F. Supp. 2d at
36-37).

Second, irShapiro v. United States Department of Just®&® F. Supp. 2d 18 (D.D.C.
2013), plaintiff filed a FOIA request with éhExecutive Office for United States Attorneys
seeking “a copy of all records the Freedom of Informatiomd Privacy Brief Bank . . . .Id. at
24. The Brief Bank consisted of two broad gatges of records: (1) court documents,
selected filings from FOIA lawsuits and baaitthor and case information; and (2) summary
documents, which provided brief summaries efidsues involved in a given case and the
author’s view of the key issues in a caid.at 35. DOJ withheld the materials under
Exemption 5, claiming attorney work produdtl. at 25. DOJ’s declarations provided that the
Brief Bank was “maintained on the [DOJ]'s intethand was “only available to and accessible

by [DOJ] personnel.”ld. at 24. And, DOJ asserted, the Brief Bank “was created and maintained
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by an attorney on the EOUSA’s FOIA and Privacy Act Staff,” and that the Brief Bank was “a
tool for use in anticipated FOIA litigation.Id.

After concluding the Brief Bank did not desemwork product proteain as a whole, the
court considered whether a paunlar part of the Brief Bak—the case summaries—deserved
work product protection. Based on DOJ’s desmipof the documents as mere summaries or
briefs of cases and key issutt®e court concluded & the case summaries revealed no legal
strategy or other case-specific legal considerations that might implicate future litigdtian.

37. As the court reasoned, the documents wetéveritable ‘how to’ manuals” because they
provided no advice to agencies or attorneys tabbow to conduct legal proceedings on specific
anticipated claims against federal agencieseatstthe summaries, in ett, provided “neutral
objective analyses” underservinfwork product protectionld.

Adopting the approach used in these two cabescourt finds that several items more
closely resemble the monographsSieinthan the neutral case summarieSiapira For
example, Item 90 is a “Monograph drafted by DNl Division Torts Branch addressing the
potential legal liability arigig from the involvement of thgnited States in aeronautical
mapping and charting.” Doc. 20-3 at\Ga{ughnindex # 90). DocuFreedom contends that,
although identified as a monograph, Yeughnindex does not explain whether Item 90 contains
mere case summaries or actsiaategic advice from agency attorneys. But DOJ argues the
Vaughnindex makes it clear thatehmonograph addresses “poteniiggjal liabilty” for action
by the United States and its agenciesfehaeronautical mapping and charting.

Item 90 is covered by the work product priviéegnd thus is exempt from disclosure.
DOJ attorneys were acting as “legal advisor{e]protect their client—e United States—“from

the possibility of future litigation.”Stein 134 F. Supp. 3d at 478 (quotihgre Sealed Casd 46
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F.3d at 885). Specifically, Ite®0 addresses legal challengase-"addressing potential legal
liability"—for a government program+-e., the government’s involvement in aeronautical
mapping and chartingThus, unlike a neutral summary, Item@&@ers more “pointed advice” on
“the types of legal chaliees likely to be mounted against a proposed progr&m?
Immigration Counsel905 F. Supp. 2d at 221-22 (quotibglaney Migdail & Young, Chartered
v. IRS 826 F.2d 124, 127 (D.C. Cir. 1987)).

Other withheld items resemble Item 90, andrsowork product privilege applies to them
as well. They are “veritable ‘how to’ manudds building defenses and litigating” challenges
under the Federal Tort Claims Act (Items 2-3, 5, 7, 8, 9, 11-Si8)n 134 F. Supp. 3d at 480.
For example, Item 11 is a monograph coverin@RABuits arising in foreign countries. It
“[discusses] how and when suclaims arise, when and how the FTCA applies, [discusses]
relevant statutes and case law, and [provitiggation guidance for DOJ attorneys involved in
such cases.” Doc. 20-3 atMaughnindex # 11). The remaining documents listed above follow
a similar patternSee, e.g.ltem 2 (“Assault and battery eaption”); Item 5 (“Defending the
individual capacity claim”). These itemdlfevithin the scope of work product protection
because they present guidance about “recurringllg@ldectual settingsrad identical legal and
policy considerations.’Stein 134 F. Supp. 3d at 479 (quotiRgC v. Grolier Inc, 462 U.S. 19,

30 (1983) (Brennan, J., concurringgart and concurring in the judgmt)). In short, disclosing
these documents would benefit parties bringiagms against the United States under the FTCA
because it would provide the opposing party with ‘tikaefits of the agency’s legal and factual

research and reasoning, enabling [tha&itigate on wits borrowed from” DOJd. (quoting
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Grolier, 462 U.S. at 30). DOJ properly withheld Items 2—3, 5, 7-9, 11-13, and 90 under
Exemption 5.

3. DOJ must produce Items 4, 6, and 37 for in camera review because the
court cannot determine with reasonable certainty from the/aughn index
that Exemption 5 applies.

DOJ has the burden to establish that it pripinvoked Exemption 5 for each disputed
item. Hull, 656 F.3d at 1177. And if the court cannebcude with “reasorae certainty” that
the agency properly exempted an item, the tooay order DOJ to submit the contested item for
in camerareview. Schmidt 320 F. Supp. 3d at 1238 (citirtyll, 656 F.3d at 1178peSalvo v.
IRS 861 F.2d 1217, 1222 n.6 (10th Cir. 1988) (“FOIA atiathe district court flexibility in
utilizing in camera review of the dismat documents, indexing, oral testimony, detailed
affidavits, or alternative proderes to determine whether a sufficient factual basis exists for
evaluating the correctness of the [agency] datation in each case.”). The court directs DOJ
to submit Items 4, 6, and 37 for in camera review because the court cannot conclude with
reasonable certainty that Exemptioagplies to these items in full.

Item 4 is a 470-page compilation that umbs briefing papers, practice guides, and
commentaries about a variety of constitutionagdition issues. DocuFréem asserts that Item
4 is not work product because tiaughnindex does not describeas a monograph or training
material. But, this characterizan isn’t entirely accurate. Théaughnindex characterizes the
collection as “briefing papers, commentaries, sample filingspanbgraphs . . prepared by

Civil Division attorneys to assist other Ciivision attorneys in litigating Constitutional and

specialized tort cases.” Doc. 20-3 avagghnindex # 4) (emphasis added).

7 In its Response, DocuFreedom has conceded that Items 7, 8, and 9 fall within Exemption 2. aDde. 2
8. When a requester expressly disclaims an interestdtegory of information, the agcy need not disclose the
information because it is outside the scope of the reqiresgrity Comm.501 F.3d at 1233 n.6.
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Although Item 4 contains monographs, Yfeughnindex doesn’t permit the court to
discern with reasonable certainty from Weughnindex whether the monographs—and other
materials—were prepared intarpation of litigation. InStein the government identified the
monographs by name and divulged ttsgiecific focus and applicatiorstein 134 F. Supp. 3d at
475-76. This permitted the district court to dode, for example, that “Defending Actions
Brought Pursuant to the Privagyt of 1974” operated as a “veritable ‘how to’ manual” in
Privacy Act lawsuits.See Steinl34 F. Supp. 3d at 479-80h contrast, DOJ broadly asserts
that Civil Division attoneys use the monographs—as well &slthiefings papers, commentaries,
and sample filings—to litigateonstitutional and specialized tadses. The coucbncludes this
generalized assertion of privilege for all the wilments in Item 4—the number of documents is
unknown to the court—won't sufficeCoastal States617 F.2d at 865 (“[I]f an agency were
entitled to withhold any document prepared by person in the Government with a law degree
simply because litigation might someday agdhe policies of FOA would be largely
defeated.”).

Item 6 is a “Monograph prepared by the diceaif the Torts Branch and Torts Branch
staff attorneys regarding the discretionary fumcxception to the Federal Torts Claims Act (28
U.S.C. 88 2671-2680); includes summaries and aisabykey cases involving the discretionary
function exception.” Doc. 20-3 at ¥dughnindex # 6). DocuFreedom asserts that Iltem 6
consists of “neutral summaries” likeetBrief Bank case summaries at issulimapira In
response, DOJ asserts that thclusion of the phrasafid analysisdistinguishes Item 6 from
the Brief Book inShapira

The phrase “and analysis” says too little.r Boe, the court canhdiscern whether the

analysis is neutral and objective, in whicheetem 6 would operateike an agency manual,
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fleshing out the meaning of the law, and thusnot prepared in anticipation of litigationAm.
Immigration Counsel905 F. Supp. 2d at 222 (quotiDglaney 826 F.2d at 127). Nor does “and
analysis” inform the court whether Item 6 offensre “pointed advicewarranting work product
protection.ld. In short, the court is left to speculate whether “and analysis” simply refers to
DOJ lawyers identifying key issues, as it didsimapira

Last, Item 37 is a 191-page document consisting of two parts: (1) summaries and
commentary on foreign terrorist organization (F@egisions in state and federal court, and (2)
a prosecutor’s guide to FTOs. TWaughnindex describes the function of Item 37 as “assisting
government prosecutors and other interestdividuals in keeping up-to-date with
developments in FTO-relatedse law.” Doc. 20-3 at ¥aughnindex # 37). Such a description
suggests the summaries do not edany “legal strategy or caspecific legal considerations
that might have implications for futuliégation if revealed to adversariesShapirq 969 F.
Supp. 2d at 37Stein 134 F. Supp. 3d at 480 (“The monographs here are much more than neutral
summaries.”)see also ACLU of N. Cal. v. U.S. Dep’t of Just&®0 F.3d 473, 488 (9th Cir.
2018) (“[S]ections provid[ing] objective desciigms of cases . . . more closely resemble
continuing legal education resources for D@&draeys than attorney work product.”). In
contrast, the prosecutor’s guide to FTOg/##n part or in full—warrant work product
protection. NACDL, 844 F.3d at 251-52 (concluding training manual was attorney work product
based on extensive government declarationsraodmerareview).

DOJ requests that the courtheaild it conclude that it lasksufficient grounds to apply
Exemption 5—permit DOJ to submit the itemsifocamerareview and allow DOJ to provide
supplemental support. The court agrees. Thet clirects DOJ to submit Iltems 4, 6, and 37 for

in camerareview. And, if DOJ intends to stand on its position that Exemption 5 shields Items 4,
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6, and 37, DOJ must file a renewe¢dughnindex and may submit supplemental declarations.
DOJ must confine its supplementation te thsues discussed in this Ord&chmidt 320 F.
Supp. 3d at 1245. DOJ must submit this suppleahematerial within 30 days of the court
entering this Order. Once DOJ submits its suppletal material, DocuFreedom has 30 days to
file a response. The court will not allow a reply.
4. DOJ also must produce Items 39, 49, and 50 fon camera review
because, although Exemption 5 may applto internal training materials,
the court must address segregability.
The remaining items can best be describedtasnal training meerials. The court
identifies them briefly, below:
e Item 39 is listed as a Trial Advocacy Course from the Attorney General’'s Advocacy
Institute—it is described astaining manual for basic training in trial advocacy for DOJ
lawyers and includes “procedures, practips,tand litigation-strategy guidance for DOJ
litigators, particularly prosecutors.”
e Item 49 is a working group manual on federainamal discovery practices, which covers
“D0OJ policy, positions and guidance for federal prosecutors to use as a resource to assess
and fulfill timely discovery obligations.”
e Item 50 is a training manual for a criminalvacacy course at DOJ’s internal training
facility. Item 50 addresses “strategies &chniques for criminal prosecution, including
pretrial matters, jury selection considevat, opening and closingag¢ments, direct and
cross examination techniques, expethess considerations, and sentencing.”
Doc. 20-3 at 5aughnindex # 39, 49, 50). DocuFreedom asserts that Items 49 and 50 are not
exempt because “materials serving no cognizabieersarial function, such as policy manuals’
are not work product.” Doc. 22-8 (quotihgACDL, 844 F.3d at 255).

Although DocuFreedom citdéACDL to support its argument, that case actually
undercuts DocuFreedom’s argumeht.NACDL, the D.C. Circuit considered whether the

Federal Criminal Discovery Blue Book—an intahidOJ publication—felivithin the attorney

work product privilege.NACDL, 844 F.3d at 249DOJ had created the Blue Book to guide
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federal prosecutors in theirsdiovery practice in criminal psecution. Specifically, the Blue
Book contained “information and advice for peoators about conducting discovery in their
cases, including guidance about tiovernment’s various obligatis to provide discovery to
defendants.”ld.

The D.C. Circuit concluded that the BlBeok was exempt from disclosure under
FOIA’s Exemption 5.1d. at 250. Because the Blu@&k was designed to advise DOJ
prosecutors on their discoverysdiosure obligations and serag a litigation manual, it was
“created in anticipation ofeasonably foreseeable litigari,” namely, federal criminal
prosecutions.”ld. at 2518

Turning to the items at issue hetiee court concides that undedACDL the attorney
work product privilege likely aps to Items 39, 49, and 50. First, Iltem 49 is analogous to the
Blue Book at issue iNACDL—i.e,, it is a group manual focused on providing guidance to
federal prosecutors to fulfill #ir criminal discovery obligations. Second, Items 39 and 50 cover
trial advocacy training. INACDL, plaintiff argued that the attoey work product privilege did
not apply to the Blue Book becausasérved a non-adversarial functione-education and

training of prosecutorsld. at 255. The D.C. Circuit explaidehat the work product privilege

turns on the document’s functiofd. (citing Delaney 826 F.2d at 127). If the document serves

8 NACDL represents “the outer reaches of Exemptiondéfermulation of the work product privilege.”

ACLU of San Diego & Imperial Ctys. v. U.S. Dep’t of Homeland, 8&x.8:15-CV-00229-JLS-RNB, 2017 WL
9500949, at *9 (C.D. Cal. Nov. 6, 2017). In a concurring opiniddACDL, two judges felt compelled by
precedent to affirm the government’s use of Exemption 5 but expressed pointed concern abeeyp thfe c
Exemption 5's scopeNACDL, 844 F.3d at 258-60 (Sentelle, J., joinedEayvards, J., concurring) (“In short, | join
the judgment of the majority, not because | want to, but because | haveltaltje Sentelle found it unlikely that

“if an insurance defense attorney had written a secret treatiss how to defend . . . defective product cases,” the
court would find the treatise protectedvasrk product if it was “not prepared for a particular client or particular
case, but only to educate attorneys of a particukairsthe litigation of a particular kind of case[.]tl. at 259. The
concurring opinion raises important questions about the scope of Exemption 5. And, although not binding on this
court, the court finds the D.C. Circuit’s decision in FOIA cases highly persuasive. The oewappieSNACDL's
majority reasoning to this case.

21



no cognizable adversarial fuman, it generally does not qualify as work produict. (citation
omitted). But, the D.C. Circuit concluded that the Blue Book seaweatlversarial function—
and thus deserved work product protection—becétiaedresse[d] howttorneys on one side
of an adversarial dispute—federabpecutors—should conduct litigationld. For example, the
Blue Book described how to respond to the offide’s arguments, praded cases to cite, and
explained what mateai to turn over.Id.

Both Items 39 and 50 serve a similar advéas@urpose. Item 39 is a training manual on
trial advocacy. Th&aughnindex explains that it includéprocedures, practice tips, and
litigation-strategy guidance for DOJ litigatorsyfeularly prosecutors.” Doc. 20-3 at $qughn
index # 39). And, similarly, Item 50 covers crimimavocacy training. In more detail than Item
39, it explains how it serves an adversarial function—namely, it addresses strategies and
techniques for different stageta criminal prosecution includirgretrial matters, jury selection,
opening and closing statements, direw aross examinations, and sentencilty. (Vaughn
index # 50). Thus, like the Blue Book, Iter@9 and 50 serve as training materials for
prosecutors, but they alsorge an adversarial functioh.

But, the court reserves its summary judgnrefing based on the current record. The
court directs DOJ to provide Items 3®, and 50, so the court can conduciracamerareview
of these items. “In cases involving voluminaurdengthy work-productecords . . . it [is]
generally preferable for courts make at least a preliminaagsessment of the feasibility of
segregating nonexempt materiaNACDL, 844 F.3d at 256-57. Material is more likely to be

reasonably segregable in long documerntk thogically divisible sections.”ld. (quotingMead

° DocuFreedom also contests Item 39 becaus€ahghnindex does not indicate that DOJ attorneys
provided any input into its creation. This argument failsaiesider Mr. Allen’s declaration, however. He states
that all the items currently at issue—including Item 39-renfprepared by DOJ attorneys.” Doc. 20-2 at 5 (Allen
Decl. 1 21).
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Data, 566 F.2d 242, 261 n.54 (D.C. Cir. 1977)). In ttase, Item 49 is 479 pages; Item 50, 634
pages. Item 39 is only 30 pages, but the court also will review it to determine whether any
portion is segregable. As discussedifems 4, 6, and 37, DOJ may submit supplemental
affidavits and a renewedaughnindex to support its decision to apply Exemption 5.

5. DOJ may redact names and contadnformation of DOJ employees
before producing Item 10.

Last, the court considers Item 10, whichitied “Expertise in the Civil Division.” The
Vaughnindex describes Item 10 as: “DOJ intrapage identifying 500 different legal issues
and statutes, along with Civil {ision attorneys with expertigand experience in those areas;
intended to facilitate discussion among Daitdrneys and serve as a reference to DOJ
attorneys.” Doc. 20-3 at 4&ughnindex # 10).

DOJ invokes Exemptions 5 and 6 to prewdisclosure of ltem 10. DocuFreedom
advances no argument for disclosing Item 10. @at,court proceeds with its analysis because
“the burden is on the agency to show that nondssx requested materfalls within a stated
exemption.” Stein 134 F. Supp. 3d at 468 (citations omittetere, the court concludes that
Item 10 is not covered by Exemption 5 becauseag not prepared in anpation of litigation.
Instead, th&/aughnindex suggests that Item 10 is nothingre than a reference directory of
DOJ attorneys. At most, Item 10 merely seraes tool to identifyssues—and associated DOJ
attorneys—who provide legal glance on specified topics.

In the alternative, DOJ asks the court to permit it to redact names and contact information
of DOJ employees before any production undesription 6. The court grants DOJ’s request.
“Exemption 6 of FOIA excuses disclosure oéfponnel and medical files and similar files the
disclosure of which would cotitite a clearly unwarrantedvasion of personal privacy.”

Integrity Comm 501 F.3d at 1232 (quoting 5 U.S.C. 8 552(b)(6)). “Similar files” extends
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broadly to “detailed Government records onratividual which can be ghtified as applying to
that individual.” Id. (quotingU.S. Dep'’t of State v. Washington Post,@&6 U.S. 595, 602
(1982)) (further citations omitted). DOJ may redact information under Exemption 6 and then
disclose Item 10 to DocuFreedom when it subitstsupplemental materials to the court. If,
after review, DocuFreedom does not explicitly @isn a challenge to these redactions, the court
will address the propriety of DOJ’s redactiansen it addresses the remaining disputed items.

B. Ms. McFadden’s Emails

DocuFreedom also has requested angilsno and from Ms. McFadden about
DocuFreedom’s FOIA request. DOJ provided Deeedom with 169 pages of emails and made
46 redactions to those emails. DOJ asserts ttectiens were proper under FOIA Exemptions 5
and 6. The court considers the part@gjuments about the redactions, betbw.

1. The deliberative process privilege.

DOJ contends that it redacted several en@tsause they includetarnal discussion and
deliberations about DocuFreedom’s FOIA resjae The “deliberative process privilege”
exempts documents “that reflect how decisions are masewart v. U.S. Dep’t of Interipb54
F.3d 1236, 1239 (10th Cir. 2009). This privilesfeelds “documents reflecting advisory
opinions, recommendations and deliberaticmsprising part of a process by which
governmental decisions andlipges are formulated. Integrity Comm.501 F.3d at 1226
(quotingKlamath Water532 U.S. at 8). Because “officials will not communicate candidly

among themselves if each remark is a potengat ibf discovery,” this privilege helps “enhance

10 DocuFreedom expressly has disclaimed challenges to several redactions. First, DocuFreedom does not
challenge Redactions 24—48eeDoc. 22 at 14 n.5. Second, DocuFreedom does not challenge Redactions 10 and 11
because they reference an employee taldagd. Doc. 22 at 13 n.4. Also, aughnindex includes several

duplicate redactions—a result of DOJ producing iterations of email chains. Thus, Redactions 4,&8B21&re

not challenged.
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the quality of agency decisions by protectopgn and frank discussion among those who make
them within the Government.Klamath 532 U.S. at 8-9.

To invoke this privilege, DOJ must elslish that the redacted material is (1)
predecisional and (2) deliberativintegrity Comm 501 F.3d at 1227. Matatiis predecisional
if “prepared in order to asgian agency decisionmakerarriving at his decision.’ld. (quoting
Renegotiation Bd. v. Grumman Aircraft Eng’g Cor21 U.S. 168, 184 (1975)). But,
postdecisional material, which “set[s] forth thasens for agency decision[s] already made,” is
not protected.ld. (quotingRenegotiation Bg421 U.S. at 184).

Whether material is deliberative “more difficult to cabin.” Integrity Comm 501 F.3d
at 1227 (“The cases in this araa of limited help to us, because the deliberative process is so
dependent upon the individual document and theitglays in the aghinistrative process.”
(quotingCoastal States617 F.2d at 867)). Generally, thdiberative process privilege does not
protect “memoranda consisting only of compifadtual material or purely factual material
contained in deliberative memoraratad severable from its contextld. (quotingEPA v. Mink
410 U.S. 73, 87-88 (1973uperseded by statute on other groyriRigh. L. No. 93-502, 88 Stat.
1561 (1974)). Non-factual materials th&peess opinions or recommendations, however,
plainly are protectedld. (citing Sears, Roebuck & Co421 U.S. at 150). In the context of this
case, “[e]mail discussions between agency a@fscabout how to answer a FOIA request are
deliberative.” Schmidt 320 F. Supp. 3d at 1245 (citi@mpetitive Enter. Inst. v. ER&32 F.
Supp. 3d 172, 187 (D.D.C. 2017)).

a. DocuFreedom’s constructive denial argument is unavailing.
DocuFreedom first argues that any email sent more than 30 business days after its FOIA

requests are not predecisional because DOddylead constructively denied DocuFreedom’s
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requests. In short, DocuFreedaontends, DOJ decided not tde@se the records by issuing no
response within the statutory time limit.

DocuFreedom cites no case law for this proposition, nor does the court find any.
DocuFreedom’s argument is nmérsuasive. In FOIA casefristructive exhaustion permits a
requester to seek judiciaiMiew without an administrativappeal. For example, Barvick v.
Cisneros 941 F. Supp. 1015 (D. Kan. 1996), plaintifjaed that he was entitled to summary
judgment because the government agencydidespond to his FOlfequest within the
statutory time limit.1d. at 1019. The court rejected plaffis argument, explaining that the
government’s timeline to respond was to “alloW@IA requester, who has not yet received a
response from the agency, to seek a coatrocompelling the release of the requested
documents.”ld. (quotingOglesby v. U.S. Dep’'t of Arm920 F.2d 57, 64 (D.C. Cir. 1990)). The
government’s failure to respond within the timelget by FOIA thus enables a requester to seek
review by the courts; but, it doaest go so far as to operateawaiver of the deliberative
process privilege.

b. Redactions 1-3, 5, 9, 16, 17, 19, 22-2& exempt under the
deliberative process privilege.

After reviewing thevaughnindex, DOJ’s declarations, atitk parties’ arguments, the
court concludes that the deliberative process privilege applies ¢thallenged redactions.
Redactions 1-3, 5, 9, 16, 17, 19, 22-23 involveusisions between JMD employees about
responding to DocuFreedom’s FOIA requésEor example, Redactions 2 and 3 include draft

responses between JMD employees of a letter to accompany DOJ’s response to DocuFreedom.

u DocuFreedom does not expressly challenge each listadtied But, the onus is on the agency to justify
exemption. The court thus lists any redaction not expressly disclaimed by DocuFreedom. The only redgaction t
does not fall under the deliberative process privilege is Redaction 20. The court finds therrgaapér under
Exemption 6 because, as Maughnindex explains, it references amployee’s personélealth. And

DocuFreedom raises no argument to support disclosure.
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See SchmidB20 F. Supp. 3d at 1245 (concluding dekithise process privilege applies to
protect deliberations about how to answetAQuestions). And, Redactions 12—-15 involve a
legal discussion between OIP attorneys andTdsg about how to respond to DocuFreedom’s
FOIA request—e.g, what exemptions might apply. Tleediscussions fall squarely under the
deliberative process privilege—naly, the discussions would demtnage the “give-and-take of
the consultative process” in fashing responses to FOIA reques@oastal States617 F.2d at
866.

DocuFreedom asserts that DOJ has reddabetigrumblings” and “complaints” about
responding to the FOIA request. This argum&speculative. Nothing in the unredacted
portions of the emails suggests such a cormtusAnd, where DocuFreedom “has not produced
contradictory evidence or even evidence that deferuiss used this jusitftion in bad faith,”
the use of the deliberative praseprivilege by DOJ is propeSchmidt 320 F. Supp. 3d at 1245.
In this case, th¥aughnindex satisfies the court that DOdiscision to invoke Exemption 5 is
plausible. Stein 134 F. Supp. 3d at 468—69. Thus, DOd inaoked the deliberative process
privilege properly for Redactions 1-3, 5, 9, 16, 17, 19, 22-23.

IV.  Conclusion

For reasons explained above, the couahtg DOJ’s Motion for Summary Judgment
(Doc. 19) in part and denies it in part. Theid concludes that DOJ has fulfilled its duties under
FOIA for Items 2-3, 5, 7-9, 11-13, and 90 and theaténtzs to Ms. McFadden’s emails. But,
the court concludes it lacks sufficient informattordecide if DOJ properly exempted Items 4, 6,
10, 37, 39, and 49-50. The court thus deniesary judgment—without prejudice—for DOJ
on these items. The court thus orde@J to produce Items 4, 6, 10, 37, 39, and 49-50nfor

camerareview within 30 days of this Order’s eptrDOJ also may file supplemental affidavits
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and a renewedaughnindex to support its exemptions within the 30-day time limit. DOJ must
confine any supplementation it chesgo provide to thessues discussed in this Order. Once
DOJ submits its supplemental material, DocuFreedam30 days to file a response. The court
will not allow a reply.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant United States
Department of Justice’s Motionff@&ummary Judgment (2. 19) is granted in part and denied
in part.

IT IS FURTHER ORDERED THAT defendant must produce to the court Items 4, 6,
10, 37, 39, and 49-50, for camerareview within 30 days of thi®rder’s entry. The court will
rule on the applicability of #fnexemptions at a later day.

IT IS FURTHER ORDERED THAT defendant must file supplemental affidavits and a
renewedvaughnindex to support its exemptions within the 30-day time limit. DOJ must
confine any supplementation it chesgo provide to thessues discussed in this Order. Once
DOJ submits its supplemental material, DocuFreedam30 days to file a response. The court
will not allow a reply.

IT IS FURTHER ORDERED THAT defendant Karen McFadden is dismissed from
this case.

IT IS SO ORDERED.

Dated this 16th day of August, 2019, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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