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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TYROLIA DEJUAN WILSON,
Plaintiff,
V. Case No. 18-2027
SAINT FRANCIS COMMUNITY SERVICES,

Defendant.

MEMORANDUM & ORDER

This matter comes before the court upon defen8aint Francis Community Service’s Motigpn
to Dismiss (Doc. 15) and plaintiff Tyrolia DeJudhilson’s Motion for Default Judgment (Doc. 20). Fpr
the reasons explained below, defendant’éands granted and plaintiff's is denied.

l. Background

A. Plaintiff's Claims

Plaintiff filed this case on January 18, 2018, andburt’'s employment discrimination complaint
form. Plaintiff claims that defendaviolated the Americans with Dilaities Act (“ADA”), as amended
by the ADA Amendments Act of 2008 (“ADAAA; 42 U.S.C. 88 12101-12213, by committing a

violation under the Health Insurance Portabiihd Accountability Act of 1996 (“HIPPA”), Public Lay

<

104-191, retaliating against him, and hanmagsiim, all based on his disability.
Plaintiff claims that between June and @wr 2016, defendant failed to give him a company-
wide pay raise and placed him on leave with ng Ipecause of his disability—cervical stenosis and
cluster migraines. Plaintiff also checked boxes on the form stating that defendant: terminated hi
employment; failed to promote him; failed to accoodate his disability; treated him differently from

similarly situated employees; retaliated agaimist; harassed him; and reduced his wages.
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Plaintiff describedhefacts of his case as:

Upon hire in April 2016 | reported | was disabled full-time student and needed
reasonable accommodations. | was offered an exempt position working 32 hours weekly
with full benefits. | was terminated duert@nagement misplacing important records but
told | could return when | retrieved new docemation. | returned tework in 6 weeks.

| continued to struggle with mgisability but met work requéments. | reported that |

was being harassed by lead counselor to HR and 2 other managers. | refused to work

days weekly and was then placed on an attendance contract to work 40 hours. | was

denied proper raise that alher employees received. HRspended me without pay and
attempted to deny my FMLA. HIPPAolation (reproduced medical records).

(Doc. 1, at 3—4.) Plaintiff claims that defenddenied his request for a reasonable accommodatid
ignoring documentation of plaintiff’condition that recommended freqtibreaks and no heavy lifting
and by trying to deny plaintiff his Family and Medical Leave Act (“FMLA"), 29 U.S.C. § 2601-2
leave.

Plaintiff's complaint states that he receivedight to sue letter from the Equal Employme
Opportunity Commission (“EEOC”) anle attached the letter. Plaffisays that his administrativ
action complained of the same conduct describedisnctise. At the time plaintiff filed his complai
he also checked the boxes indicating he wasngiilking for defendant and the conduct complaineg
was ongoing. Plaintiff seeks aypaise and back pay, $100,000 in monetary damages, costs an(

B. Procedural Issues

On July 24, 2018, defendant filed a motion to dgswplaintiff's HIPPA clains. Plaintiff failed
to timely respond, so the court entered an order riegyplaintiff to show cause why his HIPPA clain
should not be dismissed as unopposed on Aubfus?018 (Doc. 19). On August 24, 2018, plain
responded to the court’s order, but provided mplanation for his failure to timely respond
defendant’s motion. Instead he made a short respmnthe motion, which will be discussed belg

Plaintiff's response to the order to show causassfficient; it does not explain his failure to time
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respond. The court could therefore treat the matiatismiss as unopposed. However, because pla

proceeds pro se, the court will consider pifistresponse to the Motion to Dismiss.

ntiff

Additionally, on August 1, 2018, Magistrate JudgeeBa J. James entered a Notice and Order

to Show Cause (Doc. 18) requiringpitiff to either (1) move for entry of default on all claims exc
the HIPPA claims, or (2) show cause why all claersept the HIPPA claims should not be dismis
for lack of prosecution. Plaintiff respondedit@ court’'s order on August 16, 2018, by filing a Moti
for Default Judgment. (Doc. 20.) The court will adgelpintiff's motion as sufficient response to t
court’s order.

Il. Discussion

A. Legal Standard For Pro Se Litigants
When a plaintiff proceeds in forma pauperis, “tdoeirt shall dismiss the case at any time if

court determines that . the action or appeal—(i) fsivolous or malicious; (iiffails to state a claim o

which relief may be granted; dii seeks monetary relief againstiafendant who is immune from su¢h

relief.” 28 U.S.C. § 1915(e)(2)(B). Where a ptéfrproceeds pro se, the court construes her fili
liberally and holds them to less stringerargtards than pleadings filed by lawyeBarnett v. Corr.

Corp of Am, 441 F. App’x 600, 601 (10th Cir. 2011). Pro se plaintiffs are niesiess required t(

follow the Federal and Local Rules of practice andcth@t does not assumeetiole of advocating fof

plaintiff. United States v. Porath53 F. App’x 802, 803 (10th Cir. 2014).
B. Defendant’s Motion to DismissUnder Fed. R. Civ. P. 12(b)(6)

Legal Standard

The court will grant a motion to dismiss under Hedof Civ. P. 12(b)(6) only when the factual

allegations fail to “state a claim telief that is plausible on its faceBell Atl. Corp. v. Twombly550

U.S. 544, 570 (2007). Although the factual allegatioesd not be detailed, the claims must set f
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entitlement to relief “through motban labels, conclusions and a faitaic recitation of the elements

a cause of action.'In re Motor Fuel Temperature Sales Practices Ljtg34 F. Supp. 2d 1214, 12]

(D. Kan. 2008). The allegations must contain facts @efit to state a claim thaét plausible, rathefr

than merely conceivabléd. “All well-pleaded facts, as distinguish&@m conclusory allegations, mu
be taken as true.Swanson v. Bixlei750 F.2d 810, 813 (10th Cir. 1984ge also Ashioft v. Igbal 556
U.S. 662, 681 (2009). The court constraay reasonable inferences fromdh facts in plaintiff's favor
Tal v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).
Plaintiff Fails To State A HIPPA Claim

Defendant moves to dismiss plaintiff's HIPPAichs, because it argues that there is no pri
cause of action under HIPPA. Plaintiff’'s untimelypesse does not cite anygkd authority for allowing
him to maintain a private cause of action under HIPR#tead, the response describes an entirely
factual basis for his proposed HIPPA claim that wasrmadtided in the complaint. The factual sceng
plaintiff describes was absefrom the complaint and related pdaintiff's decision to have privaty
medical records faxed to his place of employmertie only mention of HIPPA in the complaint w
“HIPPA violation (reprodaed medical records).”

Courts in this District haveepeatedly held that HIPPA pralds no private cause of actioBee,
e.g, Leiser v. MooreNo. 16-4110-DDC-KGS, 2017 WL 4099469;6at(D. Kan. Sept. 15, 2017) (citin

Wilkerson v. Shinsek606 F.3d 1256, 1269 n.4 (10th Cir. 2010P)aintiff provides no legal authorit

to the contrary. Even if plaifitihad so argued, the factual basis fiis claim was not included in the

complaint and therefore could noMegorovided a basis for relief. thbugh the court sometimes alloy
leave to amend a complaint at this stage of the litigation, it will not do so for plaintiff's HIPPA ¢
because such an amendment would be futile. Defg'sddotion to Dismiss is therefore granted. A

HIPPA claims are dismissed.
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C. Plaintiff’'s Motion For Default Ju dgment Under Fed. R. Civ. P. 55
Legal Standard
Fed. R. Civ. P. 55 governs defaultatefault judgments. Rule 5&quires a party seeking defal
judgment to follow a two-step procesShristenson Media Grp., tmv. Lang Indus., Inc782 F. Supp
2d 1213, 1222 (D. Kan. 2011). First, the party seekinguitafaust apply to the clerk for an entry
default against the opposing party for failure to plead or otherwise defend under Rule 55(a). Of
a clerk’s entry of default is el may the party file a motion fdefault judgment under Rule 55(b)

Default Is Not Appropriate At This Time

Plaintiff seeks default judgment because ddémt only moved to dismiss some claims|i

plaintiff's complaint and failed t@nswer or otherwise respondtt@® remaining claims. Because
clerk’'s entry of default has been entered in thigegcéhe court interprets plaintiff’s Motion for Defad
Judgment (Doc. 20) as a motion for clerk’s emtirglefault under Fed. R. Civ. P. 55(a).

Fed. R. Civ. P. 12 provides that a defendant msiver within 21 days of being served with
summons and complaint or file a motion under Rule 12fb)le 12(a)(4) explainke effect of filing a
12(b) motion—generally, a responsive pleading ische until 14 days after the court rules on
motion. The rule does not addregsether a defendant must respond to claims within the normg
day responsive period if it does nee& to dismiss those claims.

There seems to be some disagreement among courts on thisSesu@erlach v. Michigan Be
Tel. Co, 448 F. Supp. 1168, 1174 (E. D. Mich. 1978) (exphgrthat a defendant should respond

claims that are not subject tomotion to dismiss, because “[spgpte counts are, by definitio

it
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independent bases for a lawsuit and the parties spemsible to proceed with litigation on those counts

which are not challenged. . .”But seeBrocksopp Eng’g, Inc. v. Bach-Simpson LiB6 F.R.D. 485

(E.D. Wis. 1991) (disagreaj in part because “tH&erlachapproach has signifiod disadvantages.
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requires duplicative sets of pleadings in the evaaitttie 12(b) motion is denied and causes confu
over the proper scope of discovery during the masigg€ndency.” (citing 5AC. Wright A. Miller,
Federal Practice and Procedu&1346 at 181 (1990))).

Because the court decided defendant’s motion to dismiss, it need not decide whether a re
pleading was required for all claims that were notestttip the motion to dismiss. The court’s resolut]
of the motion to dismiss will trigger a new deadlioedefendant’s responsive pleading on all remair
claims.

In any event, defendant has shown sufficieatise to avoid a clek’ entry of default.

Defendant’s conduct was not culpable; any slight delay in the progress of the case will not p

plaintiff; and the court generally prefers to resolveesam their merits ratherah by default judgments.

See Crutcher v. ColemaB05 F.R.D. 581, 584 (D. Kan. 2001) (quoti@dgmes v. Williams420 F.2d
1364, 1366 (10th Cir. 1970)). Plaintiff's motion foclark’s entry of defaulis therefore denied.
IT IS THEREFORE ORDERED that defendant Saint Francis Community Service’s Motio

Dismiss (Doc. 15) is granted.

IT IS FURTHER ORDERED that plaintiff Tyrolia DeJuan Wilson’s Motion for Default

Judgment (Doc. 20) is denied.
Dated September 14, 2018, at Kansas City, Kansas.
¢ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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