S.E.S v. Galena Unified School District No. 499 Doc. 83

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

S.E.S,as next friend and mother of mingr
J.M.S.

Plaintiff,
V.
CaseNo. 18-2042-DDC
GALENA UNIFIED SCHOOL DISTRICT
No. 499,

Defendant.

MEMORANDUM AND ORDER

Plaintiff S.E.S. brings this action againstfendant Galena UnifieSchool District No.

499 on behalf of her minor son J.M.S., assersiexjor gender harassment violating Title IX of
the Education Amendments Act of 1972, 20 U.S.C. 88 1681-1688 (“Title 1X"). Defendant has
filed a Motion for Summary Judgment (Doc. 71f contends the uncontroverted facts do not
support J.M.S.’s Title IX claim that defendahs$criminated against him because he did not
conform to stereotypical expetitns of masculinity. Doc. 78t 1. Plaintiff has filed a

Response in Opposition to defendant’s motioondD¥5). And, defendant then filed a Reply
Memorandum (Doc. 80).

This matter also comes before the caurtdefendant’s Motion to Strike Certain
Declarations Submitted in Connection with Plaintiff's Response to Defendant’s Motion for
Summary Judgment (Doc. 78). flerdant asks the court to strike two declarations submitted by
plaintiff, arguing that plaintiff faild to identify them timely in her Rule 26 disclosures. Doc. 79
at 1. Plaintiff has filed a Memorandum in Ogjimn (Doc. 81) and defelant has filed a Reply

(Doc. 82).
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These matters thus are fully briefed, and thertcis prepared to rule. Because the court
considers the two declarations in the staternéfdcts and summary judgment analysis below,
the court first addresses defendant’s motion askiagdhrt to strike theatlarations. Then, the
court addresses defendant’s arguments for supnjmdgment. For reasomxplained below, the
court denies defendant’s Motion &trike Certain Declaratior{®oc. 78) and the court denies
defendant’s Motion for Sumany Judgment (Doc. 71).

l. Motion to Strike

Defendant moves to strike the declaratiohsvo individuals—S.D.K. and A.R.D.—
submitted by plaintiff with her Response to aefant’s summary judgment motion. Doc. 78.
Defendant argues the court stibakclude S.D.K. and A.R.D.®eclarations because these
individuals were not identifieimely as witnesses in plaintiff's Rule 26 disclosures or
supplements. Doc. 79 at 1.

Under the Initial Order Regarding Planning &wheduling, the parties’ initial Rule 26(a)
disclosures were due September 10, 2018. P@at 2. And, under the Scheduling Order, the
court ordered the parties targe all supplemental disclosures later than “40 days before
completion of all discovery.” Doc. 28 at 3ny “supplemental disclosures served 40 days
before the deadline for completion of all discovery must identify all withesses and exhibits that
probably or even might be used at triald.

Plaintiff did not disclose $.K. or A.R.D. in her September 10, 2018 initial Rule 26(a)
disclosures. Plaintiff also dinot identify them in her June 3, 2019 supplemental Rule 26(a)
disclosures. On June 10, 2019, plaintiff emailed defemidaroviding the two declarations and

noting that plaintiff would “at some early ipd supplement [her] disclosures [of] these two

! Forty days before the close of discoveiyes-the deadline for supplemental disclosures—was May 22,
20109.



witnesses.” Doc. 79-3 at 2. Plaintiff suppleteehher Rule 26 disclosures for a second time on
June 28, 2019. This second supplemental disclosure—made the last business day before the
close of discovery—identified S.D.K. and A.R.But, plaintiff did not provide any address or
telephone number for thesédtmesses in her disclosute Doc. 79-4 at 2. However, the
declarations provided to defeéant on June 10, 2019 did provide addresses for S.D.K. and
A.R.D. Doc. 75-2; Doc. 75-3. Discoweclosed on July 1, 2019. Doc. 28 at 4.

Plaintiff now uses the two declarations to oppose defendant’s motion for summary
judgment. Defendant argues the court shoulBesthiese declarations under Fed. R. Civ. P.
37(c)(1) and Fed. R. Civ. P. 26(e). The intent of the disclosure deadlines is to place the
“opposing party and counsel . . .arrealistic position to makeagdgments about whether to take a
particular deposition or pursue follow up ‘weit’ discovery before the time allowed for
discovery expires.” Doc. 28 8t Indeed, the Scheduling Ordearned: “[s]hould anything be
included in the final disclosures under Fed. R.. €i. 26(a)(3) that has hpreviously appeared
in the initial Rule 26(4)L) disclosures or a timely Rule 2§(supplement thereto, the witness or
exhibit probably will be excludkfrom offering any testimony und€ed. R. Civ. P. 37(c)(1).”

Id. at 3—4.

Under Fed. R. Civ. P. 26(e)(1)(A), parties aequired to supplemear correct their
disclosures “in a timely manner if the party leaitmst in some material respect the disclosure or
response is incomplete or incorrect, anithé additional or corrective information has not

otherwise been made known to the other padigsg the discovery process or in writing.”

2 Fed. R. Civ. P. 26(a)(1)(A)(i) directs that a paryst provide to the other parties, as part of its initial
disclosures and “without awaiting a discovery request . . . the name and, if known, the addreeplzomktel
number of each individual likely to have discoverable information . . . ."

Plaintiff contends her disclosure provided a phone number for S.D.K. Doc. 81 at, 2heBrdgurt does not
find any indication of a phone number included in the redacted disclosures provided with defendant’'s motion to
strike. SeeDoc. 79-4.



Fed. R. Civ. P. 37(c)(1) providésat a party who “fails to provide information or identify a
witness as required by Rule 26(a) or (e) . . . is not allowed to use that information or witness to
supply evidence on a motion, at a hearing, or df tridess the failure wasubstantially justified
or is harmless.”

Defendant contends thatgnhtiff’'s disclosures were untimely, and the court should
preclude plaintiff from using the declarationseasdence. Plaintiff ppvided the declarations
less than a month before discoyelosed and after the scheddldeadline for supplemental
disclosures. And, plaintiff foraily disclosed the individuals agtnesses on the last business
day before discovery close&o, defendant argues, it was denied “an opportunity to discover
information about these witnesses’ testimony,uduig taking their deposan|[s], if necessary.”
Doc. 79 at 5.

Plaintiff concedes that her disclosures fated@omply with the dadlines provided in the
Scheduling Order. And plaintiff deenot give a justification for thdelay. But, plaintiff argues
the late disclosures were harmless, and thesourt should alloylaintiff to use the
declarations to oppose defendant’s summary judgment motion.

“The determination of whether a Rule 26(a)lation is justified or harmless is entrusted
to the broad discretion difie district court.”"Woodworker’s Supply, Inc. v. Principal Mut. Life
Ins. Co, 170 F.3d 985, 993 (10th Cir. 1999) (intergabtation marks and citation omitted).
And, the court “need not make explicit findsigoncerning the existee of a substantial
justification or the harmlessnesfka failure to disclose.ld. But, when determining whether to
allow evidence violating Rule 26(a),

the court should consider the following facto(&) the prejudice or surprise to the

party against whom the testimony is offered; (2) the ability of the party to cure the

prejudice; (3) the extent to whichtinducing such testimony would disrupt the
trial; and (4) the moving party’s bad faith or willfulness.



Jacobsen v. Deseret Book C287 F.3d 936, 953 (10th Cir. 2002) (internal quotation
marks and citation omitted).

Defendant cited these factorsiis brief, but didn’t analyze them. The court now turns to
that task, analyzing the fouadtors and finding they favor allomg plaintiff to use the evidence
to oppose summary judgment. While plainiii€éxplicably failed to abide by the court’s
deadlines for the Rule 26(a) disclosures and supgi¢s, the court is peraded that the failure
was harmless.

First, the court finds that defendant has sustalitiéel prejudice or surprise from the late
disclosure. Though defendant contendsdtribt have ample oppartity to discover
information about or depose S.D.K. and A.RdBfendant received the declarations along with
notice that plaintiff planned to supplement pldiist disclosures three weeks before discovery
closed. See Esparza v. Regent Ins. (0¢0. 17-1163-JTM-KGG, 2019 WL 3006436, at *2 (D.
Kan. July 10, 2019) (explaining disclosuresofvitness’s identity and contact information
“promptly and in writing . . . is all that Rude26(a) and 26(e) require[#nd plaintiff was not
required to supplement its disclosure under Rél@) where the information was otherwise
made known to the other party during discoverihe declarations included the subjects of
information from S.D.K. and A.R. that plaintiff would use tsupport plaintiff’'s claim, along
with their names and addresses. Defendargmasserts that it took any action to conduct
written discovery or schedule a deposition with.B. or A.R.D. before discovery closed. Nor
does defendant assert thatigdrto work with plaintiff's ounsel about extending the discovery
deadline to conduct the needed discovékgd defendant never sought permission—from

plaintiff or the court—to depose theaenesses after diswery closed.



The parties also participat@da final pretrial conferenogith Magistrate Judge Mitchell
on July 26, 2019. Doc. 66. From the Pretrial @rdeloes not appeaefendant raised any
objections to plaintiff's last-minute Rule 26@)pplemental disclosures thg that conference.
SeeDoc. 67° Instead, defendant filed the motionstake presently before the court after
plaintiff responded to defendant’'s summargigment motion. The dispositive motion deadline
was set for August 16, 2019, which the court later extended to September 13, 2019 at
defendant’s request. Doc. 7Defendant easily could have regted an opportunity to depose
these witnesses before the deadline to file its summary judgméonhmdé never did. In short,
while plaintiff made the disclosures past thadlae in the Scheduling Order, the court finds
that this tardiness did not inflict sufficientgpudice or surprise meriting exclusion of the
witnesses.

Seconddefendant could have carany prejudice before thispositive motion deadline
and it still could cure anprejudice before trial. Defendamasn’t tried to cure its purported
prejudice.

Third, introducing such testimony would not disrtip¢ trial. Indeed, almost two months
remain before the trial will begin on May 5, 2028mple time remains for defendant to seek to
leave from plaintiff or theourt to conduct additional diseery out of time to discover
information from S.D.K. or A.R.D.

Finally, the court does not find evidence of bad faitlwillfulness by plaintiff. Plaintiff
does not provide an excuse for the delayed disckoof these witnesses. But, plaintiff did

provide the declarations to defdtant within days after the wigsses signed their declarations.

3 In the Pretrial Order, the parties preserved theitsighobject to the evidence’s admissibility at trial, but
stipulated to the foundation and authenticity of documents produced in discoverypiosgaiof summary judgment
motions and trial. Doc. 67 at 5.



Thus, the court concludes that all fdacobseriactors favor a finding tit plaintiff's late
disclosures were harmless. The court will alloaiqiff to use the two declarations as evidence
to oppose defendant’'s summary judgment motiwhthe court denies defendant’s Motion to
Strike Certain Declatans (Doc. 78).

Il. Hearsay and Personal Knowledge Objections

Defendant objects to certain evidenabrmitted by plaintiff to oppose its summary
judgment motion, arguing plaifithas failed to establish pensal knowledge for such evidence
or arguing that it is excludabées hearsay. The court addregbese of defendant’s particular
objections here, explaining the reasons it ovesrdefendant’s objections. In the summary
judgment facts below, the court refers back ahalysis here whenling other objections.

First, defendant objects to testimony from studemd.K. Student S.D.K. explained that
“a number of boys started making fun of [J.MI&Ftause of the way he wore his hair and the
clothes he wore, and they called that gay; taied him gay, fag, and faggot and ma[d]e fun of
him for the way he looked.” Doc. 75-2 at 1. f@edant argues this portion of the declaration
“fails to establish thathe witness[] [has] personal knowledg#h regard to the reasons why
[J.M.S.] was allegedly calledé¢kse names.” Doc. 80 at 31-32.

A “nonmovant’s affidavits must be bakapon personal knowledge and set forth facts
that would be admissible in evidence; conclusorg self-serving affidavitare not sufficient.”
Hall v. Bellmon 935 F.2d 1106, 1111 (10th Cir. 1991). Under Fed. R. Evid. 602, “[a] witness
may testify to a matter only if evidence isroduced sufficient to support a finding that the
witness has personal knowledgfehe matter. Evidence fwove personal knowledge may
consist of the witness’s own testimony.” Thegwnent of the evidence bears the burden to

establish personal knowledge but “[t]hiarstlard is not difficult to meet.United States v.



Gutierrez de Lopez61 F.3d 1123, 1132 (10th Cir. 2014). “A court should exclude testimony
for lack of personal knowledge only if in the progeercise of the courtdiscretion it finds that
the witness could not have actually perceigedbserved that which he testifies tdd.

(internal citations and quotation marks omittesde also Silas v. Target Corp69 F. App’x

405, 407 (6th Cir. 2014) (explainingath‘testimony should not be excluded for lack of personal
knowledge unless no reasonable juror couldelelihat the witness had the ability and
opportunity to perceive the evehiat he testifies about” (interhguotation marks, citations, and
alterations omitted)).

Under Fed. R. Evid. 701, a witness may testifthe form of an opinion if the testimony
is “rationally based on the witness’s perceptiand “helpful to cledy understanding the
witness’s testimony or to deteimng a fact in issue[.]’See alsd-ed. R. Evid. 701 advisory
committee’s note to 2011 amendmefesplaining that the terfiopinion” is broad and also
covers a lay witness’s inferenceBAS Commc’ns, Inc. v. Sprint Carft39 F. Supp. 2d 1149,
1181 (D. Kan. 2001) (explaining personal knowlettgdudes inferences and opinions if those
inferences and opinions are tginded in observation or othi@st-hand personal experience,”
and are not “speculations, hunches, intuitionsuarors” (internal citation omitted)). In
discrimination cases, lay opinion testimony geltgra admissible so long as the person
testifying observed the facts that forntbd basis of the opinion or inferend8ossett. Okla.
ex rel. Bd. of Regents for Langston Up45 F.3d 1172, 1179-80 (10th Cir. 2001). “Courts
have often permitted lay withesses to expressiaps about the motivation or intent of a
particular person if the witness has an adequate opporturabstyve the underlying
circumstances.Hansard v. Pepsi-Cola Metro. Bottling C865 F.2d 1461, 1465—-67 (5th Cir.

1989) (collecting cases) (concluding trial cadit not abuse discretion in admitting witness’s



testimony that “he believed [plaintiff] was terrabed” because of his age where testimony was
based on the witness’s experience and familiarity with the company’s “hiring policy and general
corporate youth movement,” despite the w#s having “no first-hand knowledge of the
circumstances leading to [plaintiff's] terminationtf, United States v. Hoffner77 F.2d 1423,
1245-46 (10th Cir. 1985) (explaining “courts héeen very liberal in admitting witnesses’
testimony [about] another’s state of mind if thign@ss has had sufficient opportunity to observe
the accused so as to draw a rational kien about the interdf the accused”).

Here, a rational juror could find S.D.K. posses personal knowledge of the testimony in
his declaration. S.D.K.’s declaration establisthed S.D.K. was in the same grade as J.M.S.,
they were on the football team together, el had at least oneasls together. Viewing
S.D.K.’s statement in this context, one fairly could infer S.D.K. was present when the described
events took place and this suffices to suppdirniding of personal knowledge. While S.D.K.
does not say he was one of the students uke®se names and thus cannot say with 100%
certainty that the names were usbdcausef the way [J.M.S.] woréis hair and the clothes he
wore,” Doc. 75-2 at 1 (emphasis added), theexdnif S.D.K.’s statement shows he was in a
position to observe the conduct and form an opinion or draw an inference why other students
called J.M.S. those names. Indeed, a reasemadgrence from hisetlaration is that he
observed other students call “that gay” and intendadout the “way J.M.S. wore his hair and
the clothes he wore.ld. And, S.D.K. testifies, other studemsde fun of J.M.S. “for the way
he looked.” From such firdtand observations, plaintiff hasaslished by a preponderance of
the evidence S.D.K. had personal knowledgertwide an opinion about the reasons why the

students called J.M.S. those names. ddwet overrules defelant’s objection.



Seconddefendant objects to testimony from student A.R.D. A.R.D. declared that when
J.M.S. got a haircut that fall, “a number of b@yarted making fun of [W.S.] because of the
haircut and calling him names. . .. They calle.S.] gay, fag, and faggot and made fun of
him for the way he looked.” Doc. 75-3 at Again, defendant argsehis portion of the
declaration “fails to establighat the witness[] [has] persdrianowledge with regard to the
reasons why [J.M.S.] was allegedly called thesees.” Doc. 80 at 31-32. The court overrules
this objection as well, for the same reasons explained above for S.D.K.’s testimony. From the
context of her declaration, a rational juroultbfind A.R.D. possesses personal knowledge here
sufficient to provide an opinion about whyetbther students called J.M.S. those names.
A.R.D.’s declaration indicates she was in thesarade as J.M.S., had a class with him, and
that the comments were made around schodljding at lunch and in the hallways. A
reasonable inference favors the conclusionghatwas present when the name-calling took
place and observed the other students making furvbB. for the way he looked. This qualifies
as the personal knowledge required to opineeuRile 701 that the other students made the
comments because of his haircut and appearance. And, a reasonable inference from her
declaration is that she perceived the name-calling started when J.M.S. got a distinctive haircut.

Third, defendant objects to testimony from studér®. G.P. described how “a number
of boys in the seventh grade called [J.M.S.] rmmeostly gay, fag or faggot, both to his face
and out of his presence.” Doc. 75-4 at 1. An@., though he was an eighth grader, admitted he
“was one of the boys who sometimes called him sishes and for that [he] later apologized to
JMS. .. .. d. G.P. also explained thatdtseventh-grade boys “saltky called [J.M.S.] names

because he ‘looked f[a]g,” ‘dressedjfaor had a ‘fag haircut.”Id.

10



Defendant objects to this evidence from G.Beslaration for two reasons. Doc. 80 at
32. First, defendant argues tipddintiff has not establishdtat the witness had personal
knowledge about the reasons J.M.S. was calle@ thames because G.P. uses phrases like “they
said they called him names because . .Thé court overrules this objection, for the same
reasons explained above for S.D.K.’s testimoAyational juror could find G.P. possesses
personal knowledge sufficient to give a lay apimof the reasons why other students called
J.M.S. names. G.P. was on the middle schoob&dbteam with J.M.S. and it's reasonable to
infer that he personally observed the naménagpand could surmise why the students were
using those names. Thus G.P. may ratiorgiipe about the motivation underlying the name-
calling after perceiving the events. And, while tteclaration uses “they said,” G.P. freely
admits that he was one of the boys calling J.Mugh names and so, dioaal juror could infer
G.P.’s statement to mean he name-called for the same reasons.

Next, defendant objects to G.P.’s testimdéalgout what the other students told him”
because “it is inadmissible hearsay if offeregitove the truth of the matter.” Doc. 80 at 32.
After careful consideration, the court overrulgs thbjection. On summary judgment, evidence
does not need to be submitted in a form that would be admissible at trial, but the content or
substance of such evidence must be admisshigo v. Blue Cross &lue Shield of Kan., Ing.
452 F.3d 1193, 1199 (10th Cir. 2006). “Thus, for eglanat summary judgment courts should
disregard inadmissible hearsay statemeoigainedin affidavits, as those statements could not
be presented at trial in any formld.

Under Fed. R. Evid. 801 and 802, out-of-court statements offered to prove the truth of the
matter asserted in the out-of-court statenagathearsay and are inadmissible, unless the

statements qualify for an exception to the ruleiast hearsay. Here, plaintiff offers G.P.’s

11



statement about what the other students sailey‘said they called him names because he
‘looked f[a]g,” ‘dressed fag,’ or ltha ‘fag haircti"—to prove the other students called J.M.S.
names because of the way he looked. So, thefexdurt declarants’ statements are offered to
prove the truth of the matter asserted in one sensgthat the declarants said what G.P. asserts
they said. But, they are not offered to prtivat J.M.S. actually “looked fag,” “dressed fag,” or
“had a fag haircut.” Instead, they are offered to prove that the motivation behind the name-
calling was designed to harass J.M.S. because $&éifferent from the other male students. For
this reason, the statements that otherwise dvbalinadmissible hearsay meet the exception to
the rule against hearsayund in Fed. R. Evid. 803(3).

Fed. R. Evid. 803(3) provides an out-of-caatdtement offered to prove the truth of the
matter asserted is not excluded by the rule aghaersay where it is “[a] statement of the
declarant’s then-existing state of mind (such asvepintent, or plan) oemotional, sensory, or
physical condition (such as mental feeling, paimhodily heath), but not including a statement
of memory or belief to prove ¢hfact remembered or believed . . ..” Here, it appears G.P.’s
statement is offered to show the declarafit® seventh-gradewsients’) state of mind+e.,
their motive—behind the name calling. And, te #xtent this motive includes a statement of
their belief—that J.M.S. “looked fag,” “dressedjfaor “had a fag haircut’—the statements are
not offered to prove the “fact” asserted. Instehd,statements are offered to show the students’
state of mind—-e., that the name calling was done with an underlying animus toward J.M.S.
based on his failure to confarto male stereotypessee30B Charles Alan Wright & Arthur R.
Miller, Federal Practice and Procedure Evider®£€&833 (2018 ed.) (“The most significant
statements admitted under Rule 803(3) arisesumbset of cases where the motive for action is

disputed . . .. Inthese circumstances, @vig of the [declarant’s] state of mind becomes

12



tactically important and legally relevant. Odtemurt statements of a then-existing state of mind
can be critical to the factrfder seeking to understand the [destd’'s] motivation for acting in a
certain manner.”)see also Powell v. Laborers Union No. 12426 F. App’x 615, 621 (10th

Cir. 2011) (explaining a hearsayoptem exists only “if the commentvere offered for the truth

of the matter asserted therein” but if the racial comments are “relevant for the racial attitudes
they revealed” they are “not hearsayTglley v. Bravo Pitino Rest., Ltdb1 F.3d 1241, 1249-50
(6th Cir. 1995) (“The disparaging and racist comtaellegedly made by [the supervisors] were
not offered to prove the truth of the statemémiisto demonstrate theaial attitudes of [the
supervisors]. ... Evenif. .. the racial slwere hearsay, they would be admissible under the
hearsay exception for statements of thelatant’s then existing state of mind.8verruled on

other grounds by Gross v. FBL Fin. Servs., 1867 U.S. 167 (2009Retroit Police Officers’
Ass’n v. Younge08 F.2d 671, 693—-94 (6th Cir. 1979) (explaining officers’ testimony about the
reasons for the police department’s practiessrelated to them by their former police
supervisors” should not have been excludedeasday because the “evidence of discriminatory
purpose” was admissible under the Rule 8D&kception to the hearsay ruleyerruled on

other grounds by Mich. Rd. Bders Ass’n, Inc. v. Millikin834 F.2d 583 (6th Cir. 1987);

Roberts v. Hendersoio. CIV 98-1315 MV/LFG, 1999 WL 35808245, at *4 (D.N.M. Dec. 15,
1999) (“[Dliscriminatory or harassing statements are not hearsay when they are not offered to
prove the truth of the matter asserted. Oftarhsiatements are offered to prove that the
statements were made as evidence of discriminatory animus.” (citations omafteptnnis v.
Fairfield Cmtys., InG.458 F.3d 1129, 1143-44, 1143 n.13 (10th Cir. 2006) (explaining Rule
803(3) “does not permit the witnessrelate any of the declaraststatements as to why [the

declarant] held the particulaast¢ of mind, or what [the deckrt] might have believed would

13



have induced the state of mind” unless thoatestents are “not offered to prove the fact
remembered or believed” and are offered fuother relevant purposenfernal quotation marks
and citation omitted)}Hong v. Children’s Mem’l Hosp993 F.2d 1257, 1264—66 (7th Cir. 1993)
(explaining statement that othase would be hearsay could bgsed to show the declarant’s
discriminatory animus or intent, if otherwisdeneant to plaintiff's claim). The court thus
overrules defendant’s objection.

The court next summarizes the summaigjment facts, whichnclude the testimony
from S.D.K., A.R.D., and G.P. sttussed here. Where defendasas made similar objections to
other facts included in the summary judgment récthe court refers lo to the analysis
applied here.

1. Summary Judgment Facts

The following facts are either stipulated by tharties in the Pre#i Order (Doc. 67),
uncontroverted, or, where genuinelyntroverted, are viewed the light most favorable to
plaintiff—the party opposing summary judgmecott v. Harris 550 U.S. 372, 378-80 (2007).
Even though the court views thects in the light most favorable plaintiff, it ignores improper
inferences and arguments made in the statemédattsf sections and responses to those sections
within the parties’ briefsSeel eathers v. Leathey®No. 08-1213-MLB, 2012 WL 5936281, at *2
(D. Kan. Nov. 27, 2012) (“Statements of uncontroeeftacts and responses thereto shall cite
only facts. Argument and the drawing of infecem shall be reserved for the authorities and

argument section . . . .*).The court also does not considestéml assertions made in a response

4 Defendant objects to many of plaintiff's responsesaf@ndant’s statements of fact, as well as plaintiff's
statements of fact, because theyude argument by counsel. For a atdtexample of including argument of
counselsee, e.g.Doc. 75 at 105 (Pl.’s Statentesf Uncontroverted Facts  128)hich is set up as an argument

that defendant was deliberately indifat—an element of plaintiff's claim—aa contains citations only to earlier-
included facts: “First, the District denstrated deliberate indifference because . . ..” The court ignores improper
argument of counsel includédthese fact sections.

14



to proposed statements of fact thalttia comply with the court’s rules.SeeD. Kan. Rule
56.1(b)(2) (requiring a party opposing summary juegt who “relies on any facts not contained
in a movant’s memorandum” to “set forth each additional fact in a separately numbered
paragraph, supported by referencethtorecord” in the same manras the concise statement of
material facts required to be provided by the movamind, the court generally considers only
evidence readily identifiable by reference todsfiits, deposition, transcripts, or specific
exhibits. Where the parties have failed to inclteferences to the recoittheir statements of
fact, the court does “not searclettecord in an effort to determine whether there exists dormant
evidence which might require sulssion of the case to a juryGross v. Burggraf Constr. Co.
53 F.3d 1531, 1546 (10th Cir. 1995) (internabi@tion marks and citations omitted).
The Parties

Defendant is a unified schodistrict and governmentalibdivision of the State of
Kansas. Doc. 67 at 2. Defendant is governed Bypard of Education. The Board of Education
appoints a superintendent whathcharge and control ofetpublic schools of the school

district, subject to the orders|es, and regulations of the boadeducation.” Doc. 75 at 10.

5 Defendant objects to many of plaintiff's responsdsstetatements of fact, arguitigat plaintiff's attempts

to add and clarify facts by including additional evideafter already admitting the fact is uncontroverted is
improper and should be disregarded. The court agrekgenerally disregards additional facts that were not
included in either defendant’s statemauit$act or plaintiff's own statementsf fact. However, in compiling the
factual history below, the court has referred to portiorth®fecord cited by the parties to support their factual
contentions and, at times, quotes or summarizes directiytire record in lieu of reciting the facts as paraphrased
by the parties.

Plaintiff's own statementsf fact also ignores D. Kan. Rule .8b)(2)’'s requirement to “set forth each
additional fact in a separately numbepaatagraph.” Defendant objects to mafiyplaintiff's asserd facts for this
reason. Indeed, in many of the additional 194 numbered paragraphs, plaintiff umperfadtiptogether into one
numbered paragraph. Plaintiff's facts@atepeat many of defendant’s facts and even repeat some of plaintiff's own
earlier-stated facts in an attempt to re-categorize tlamse Within each element of plaintiff's claim. The court
reminds plaintiff that this rule exists so that the paréied the court can determine the facts efficiently to decide
summary judgment motions promptly. Plaintiff’'s method contravenes the court’s rules and materipliyatech
the court’s work.

15



Defendant receives federal funds. Doc. 67 aBdlena Middle Schoads$ part of the school
district and consists of sixteeventh, and eighth grades.

J.M.S. is a minor male born in Novemlt2§02. Doc. 72-15 at 3. J.M.S. started
attending schools in defendant’s district ie #econd grade. Doc. 72-15 at 25. He attended
Galena Middle School from 2014 to 2017. D6¢.at 5. During the 2015-2016 school year,
J.M.S. was in seventh grade. This was the year that other studgamshagassing J.M.S., as
explained in more detail below. S.E.S. is J.M.8&ther. K.D.S. is J.M.S.’s father. J.M.S. has
a younger brother, G.L.S.

The facts below involve a number of defentdemployees. The following bullet items
identify those employees whose testimony is usesipport the partiegsirguments and their
respective employment positions with defemdahen the alleged events occurred:

e Brian Smith (“Superintendent Smith”) wahe superintendent of the district
between 2014 and 2017.

e Toby VanCleave (“Principal VanCleavei)as the middle school/high school
principal during the 2014-201d&nd 2015-2016 school years.

e Mike Strickland (“Assistant Principal Stikland”) was the assistant principal at
Galena Middle School during the 282015 and 2015-2016 school years. He
was the school administrator typlilyain charge of discipline.

e Lisa Klaver (“Principal Kaver”) was the primary school principal when J.M.S.
was in seventh grade. She became the middle school principal during the 2016-

2017 school year when J.M.S. was in eighth grade.
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e Kellen Ryan (“Coach Ryan”) was theghi school business finance and computer
applications teacher between 2011 and 2016. He was J.M.S.’s football coach
during his seventh grade year.

e Diana Moss was J.M.S.’s seventh grade social studies teacher.

e Caleb Williamson (“Assistant Coach Williamson”) was the assistant middle
school football coach during J.Bl!s seventh grade year.

e Tamara Ballentyne was J.M.S.’s eighth grade math teacher and seminar/study hall
teacher.

e Kalyn Thompson (“Coach Thompson”) d.M.S.’s seventh and eighth grade
golf coach®

e Andrea Dinkel was J.M.S.’s music teacher from sixth to eighth grades.

e Jodi Russell was J.M.S.’s science teadior seventh and eighth grades.

Alleged Harassment Events drReporting of Harassment
Beginning in seventh grade, J.M.S. wasrdmpient of unwelcome comments and other
acts by other students at Galéviadle School. As explaineid detail below, the alleged
gender-based harassment consisted of comrabotg# J.M.S.’s hair and style, unwanted

physical contact, and various forms of name-gglBuch as “gay,” “Locker Room,” “queer,”
“bitch,” “fag,” and “faggot.” The incidentsummarized below led J.M.S. to leave Galena
Middle School in 2017, during therapg of his eighth grade yeaHe transferred to a school in

Joplin, Missouri.

6 Coach Thompson was employed by the distriet esach, but the employer for her special education
position is Southeast Kansas Interlocal 637. Doc. 80-3 at 3.
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Seventh Grade

J.M.S. testified that he is always shy andtsvéor others to talk to him, rather than
initiating conversations. In seventh grade, J.M.S. startedyfhis hair and dressing more
nicely. That is when other students started harassing him with comments and other acts. He
believes his hair and the way tieessed were “some of the reasons” why the other students were
making fun of him. Doc. 72-15 at 4. He alsalieves they made fun of him because he was
never rude to people and, when no one else lveagias nice to girls. S.E.S. heard some of
J.M.S.’s friends make fun of his hair by saying “nice haircut.” Sheledacd them make fun of
the way he dressed multiple times. Comments wetgust made aboutM.S.’s hair or the way
he dressed. J.M.S. testifiecttstudents also callddm gay and hit him for no reason. J.M.S.
testified that he is not gayd. at 3.

Student S.D.K. explained that “a numbeboi/s started making fun of [J.M.S.] because
of the way he wore his hair and the clothesvbee, and they called thgay; they called him
gay, fag, and faggot and ma[d]e fofhim for the way he looked.”Doc. 75-2 at 1. Similarly,
student A.R.D. declared that when J.M.S. gdiaircut that fall, “a number of boys started
making fun of [J.M.S.] because thfe haircut and calling him names. ... They called [J.M.S.]
gay, fag, and faggot and made fafrhim for the way he looked”Doc. 75-3 at 1. G.P.

described how “a number of boys in the seven#tugrcalled [J.M.S.] names, mostly gay, fag or

7 Defendant objects to this evidenarause plaintiff didn’t disclose thetwess in a timely fashion. Doc. 80
at 31-32. As explained above in Part |, the court denies defendant’s motion to stikés Sl€xlaration for this
reason. Defendant also argues thigipo of the declaration 4ils to establish that the witness[] [has] personal
knowledge with regard to the reasons whiyl[$.] was allegedly called these namekl’ The court overrules this
objection for reasons explained above in Part Il

8 Defendant objects to this evidenarause plaintiff didn’t disclose thetwéss in a timely fashion. Doc. 80
at 31-32. As explained above in Part I, the court denies defendant’s motion to fRriRésAdeclaration.
Defendant also argues this portion of theclaration “fails to establish ththe witness][] [has] personal knowledge
with regard to the reasons why [J.M.S.] was allegedly called these naltieS:he court overrules this objection as
well, for the same reasons eaioled above in Part Il
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faggot, both to his face and out of his presend2ot. 75-4 at 1. And G.P., though he was an
eighth grader, admitted he “was one of the boys who sometimes called him such names and for
that [he] later apologed to J.M.S. . .. Itd. G.P. also explained thttie seventh-grade boys
“said they called [J.M.S.] names becausdduked f[a]g,” ‘dressed fag,” or had a ‘fag
haircut.” Id.

Members of the faculty noticed J.M.S.’srhand style. Andrea Dinkel remembered
J.M.S. as polite, a good dresser, neatly groomed, with a nice haircut. Doc. 75-21 at 2. Coach
Thompson recalled J.M.S. as a good dresser, neat, hair was cut, and stylish. Doc. 72-7 at 8. Jodi
Russell described J.M.S. as very well dressed, lkisgtair cut, was not slovenly; a very sweet
kid, very respectful, very polite. Doc. 75-226at Tamara Ballentyne téfs¢d that she believes
J.M.S. was bullied, in part, because he dressedandlktyled his hair. She also testified that he
may have been targeted because he was a nawlensin the districtrad the other students may
have thought that J.M.S. was tigito act better than the othendgnts. She believed that some
of the students thought their actiomere joking or teasing, butahshe didn’t think J.M.S. took
them as joking. Tamara Ballentysited that J.M.S. did not fit with the student culture at
Galena Middle School.

During a football game on September 24, 2@ilplayer on J.M.S.’s own team, E.D., hit
him in the head with a football. J.M.S. wasaking a helmet at the time. E.D. was bouncing a
football off of J.M.S.’s head while on the sides. And, S.E.S. observed that when J.M.S.

would move to get away from E.D., E.D. folled him and kept bouncing the football off of his

9 Defendant objects to this evidencenfr G.P.’s declaration for two reasons. Doc. 80 at 32. First, defendant
argues that plaintiff has not establiditbat the witness had personal knayge about the reased.M.S. was called
these names because G.P. uses phligeethey said they called him names because . . ..” Second, defendant
objects to G.P.’s testimony “about what the other studelitibm” because “it is inadmissible hearsay if offered to
prove the truth of the matter.” Doc. 8032. The court overrules theseaaitions, for the reaserstated above in

Part II.
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helmet. J.M.S. didn’'t know why E.D. hit him the head with the balbut “thought it was just
someone messing around.” Doc. 72-15 at 6. &rd.J.M.S. were not friends or part of the
same social group. J.M.S. reparthis incident to his motheput not to any of the coaches.
S.E.S. messaged Beau Sarwinski, the athlaticttir, and Coach Ryambaut this incident, but
did not hear anything in respanto this message. S.E.S. also approached Coach Ryan and
spoke to him about the incideit.

During this same football season, studentgabecalling J.M.S. “Locker Room,” based
on a rumor that J.M.S. only wanted to plagtball so he could see boys undressed or in their
underweat! J.M.S. first was told that student Ji@ad started the nickname. When J.M.S.
asked J.O., J.O. told him it was E.D. who hadtet the nickname. B. denied starting the
“Locker Room” nickname and rumor.

J.M.S. identified five particular students who used the “Locker Room” nickname—A.S.,

D.H., K.C., J.O. and E.* J.M.S. also identified A.S. dlse student who started the rumor that

10 Coach Ryan claims he was not aevaf this football bouncing incident. Doc. 72-11 at 3. But, the court
views the facts in the light most favorable to plaintiff & #tage. And, as explained below, it appears Coach Ryan
punished E.D. for this incident, suppodian inference he was alerted to it.

u Defendant again objects to S.Ea8d G.P.’s testimony about this nickname as inadmissible hearsay if
offered to prove the truth of the matter asserted. Doat 88—34. Defendant also objects to S.D.K. and A.R.D.’s
declarations about this nickname based on failure tblettgpersonal knowledge why J.M.S. was called this name.
Id. at 34. The court notes, first, that J.M.S. also festiéibout the meaning of the nickname “Locker Room” in a
similar manner to these witnesses, and defendealuided this in its own statements of faBeeDoc. 72 at 15.

And, the court overrules these objectiémisthe same reasons explained abioveart Il. A reasonable inference
from S.D.K. and A.R.D.’s declarations is that they observed students making the “Locker Room” comments and
thus provide sufficient perception for a rationally based Rule 701 opinion about the reasons behindaheenick
S.D.K. was on the football team witiMIS. and stated that the nickname tet@diduring football season. Doc. 75-2
at 1. A.R.D.’s declaration recites that even as a gétitAns “not around when it started[,] many of us asked the
boys about it.” Doc. 75-3 at 1. Toe extent S.E.S., G.P., S.D.K. oRAD.’s statementmclude out-of-court
statements about what others said the “Locker Room” nicknmaeant, those statemeats not offered to prove the
truth of the matter asserted-e;, that J.M.S. was only playing football to see boys undressed in the locker room.
Instead, they are offered to provide the motive behind the name-calling and give context to why “bockersR
alleged as a form of harassment based on sex.

12 Minor Male Number 2 also called J.M.S. “Lockesd®.” The parties’ briefindicate they agree that

Minor Male Number 2 is E.OSeeDoc. 80 at 33 (defendant does not controvert plaintiff's fact § 12). But, the cited
testimony does not establish the identity of Minor Male Number 2.
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he was gay. This nickname was used at sclalduring sporting events. J.M.S. reported the
“Locker Room” comments to S.E.S. on Septenf: 2015. S.E.S. then met with Coach Ryan
about the comments.

S.E.S. testified that Coach Ryan told her he would take care of it. J.M.S. also talked with
Coach Ryan before practice one day andaslkka if he could stop the conduct “because
nothing was changing.” Doc. 72-855. J.M.S. also raisedeltonduct with Assistant Coach
Williamson. Assistant Coach Williamson and Coach Ryan never personally heard J.M.S. being
called “Locker Room.” Coach Ry testified that J.M.S. neweeported the “Locker Room”
nickname to him, but that J.M.S. did tell hihe name calling he endured was offensive. Doc.
72-11 at 6 (“He didn’t tell me the specificstbk names, just told me they were calling him
names and it was offensive. Again, | dae'tall the specifics ahe names.”).

S.E.S. also made Coach Ryan awarettitae male students—who were also members
of the football team—were cally J.M.S. names in Diana Moss’s classroom. The names
referenced homosexuality. Coach Ryan thetwith the three minor male students—D.H.,
S.N. and E.D.—first as a groupdithen individually. The threstudents told Coach Ryan that
they were all joking around as a group, inchgdd.M.S., and calling each other names. But,
when they called J.M.S. a name, he gotratl and told the teacher. In the individual
meetings, Coach Ryan learned more. S.N. told Coach Ryan he was good friends with J.M.S. and
thought the comments were just joking around asdse D.H. told Coach Ryan that he called
everyone names. Coach Ryan doti recall exactly what E.D. ghbut it was along the lines of
they were “a group of guys that were giving eatlrer a hard time and didn’t think that it was
anything offensive,” just jokingmong friends. Doc. 72-11 at 5. When J.M.S. talked to Coach

Ryan, however, J.M.S. told Coach Ryan the comments were offensive to him. Coach Ryan told
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D.H., S.N. and E.D to be careful what treay because what théyink is joking may be
offensive to others. And, the students told himould not be an issuggain. After Coach Ryan
met with the three male students, S.E.S. Banta text message thanking him for his help.
Coach Ryan testified that he brought the incidenvolving J.M.S. irDiana Moss’s classroom
to Assistant Principal 8tkland’s attention.

Assistant Principal Strickland remembers CoRgian bringing an “issue with football”
to his attention and that “there was an dieeit brought to [him] about the locker roofd.’'Doc.
72-10 at 4. Assistant Principalrigkland couldn’t remember ex&gtvhat the incident involved,
but testified that he assumitdnvolved J.M.S. being called names. Doc. 72-10 at 4-5. He
didn’t remember if the name-calling involved asations that J.M.S. was gay or homosexual,
but it might have. Assistant Principal Stiekd knows that, at some point, “there was
something being said that [J.M.S.] was gald’ at 5. Assistant Pringal Strickland and Coach
Ryan spoke with some students on the footbathteabout the matter, including E.D. Assistant
Principal Strickland also spoke withale students J.O., E.O., and Al8. at 6. Assistant
Principal Strickland also reported the incidenBeau Sarwinski, thathletic director, and
“probably” reported it to Principal VanCleave *same point.” Doc. 72-10 at 5. He believed
that after he spoke with thebeys, the situation was resolvedssistant Principal Strickland
testified that J.M.S. was polite, kind and a togd” middle schooler. Doc. 72-10 at 9. He saw
J.M.S. being friendly with and sitting at the salwmech table as some of the same students who

called him namesld.

3 It is unclear from the record whiatident Assistant Principal Strickland is testifying about in the evidence
cited by the partiesSeeDoc. 72-10 at 4-6. For example, it could be the incident where E.D. bounced the football
off of J.M.S.’s head, it could be the “Locker Room” comments or rumor that J.M.S. was gay, it cthdéchbene-
calling by football players in Diana Moss'’s class. The questions posed referred to the footbatigoogitent,
name-calling accusations, a “locker rooroidtent,” and so forth. When agké the nickname “Locker Room” was
reported to him, Assistant Principal Strickland stated “That was never reported to—that part was negdrtoepo
me. | think that was.” Doc. 72-10 at 5.
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On October 2, 2015, S.E.S. raised the rumors of J.M.S. being gay and being called
“Locker Room” with Ken Cook, géeacher, and Assistant Coaclilli@mson at a varsity football
game. Assistant Coach Williamson told S.Er&l Ken Cook that he would address the issue
and he reported the discussion to Coach Ryan. A few days later, Coach Ryan talked to the
football team. J.M.S. testified that Coach Ryamidsve all need to be a family and stop treating
each other like we're not.” Doc. 72-15 at 7. Coach Ryan also held E.D. after practice. The
same day, E.D. told J.M.S. and S.E.S. that Cé&an told him hitting J.M.S. in the head with a
football was not sportsmanlike and he hadutmas a punishment. And, E.D. apologized to
J.M.S. Assistant Coach Williamson testified tGatach Ryan talked with E.D. about name
calling*

But, the harassing comments to J.M.S. didstop after Coach Ryan talked to the team.
Doc. 72-15 at 7. J.M.S. testified that studesuntinued to call him “Locker Room” through at
least December 2013d. (explaining the nickname lastedarbasketball season, which began in
December). S.D.K. testified the name was usedttyp much all year long.” Doc. 75-2 at 2.
Students A.R.D., G.P., and K.I. also statesl“ttocker Room” nickname was used at times
throughout the entire seventh graadool year. Doc. 75-3 at 2; Por5-4 at 2; Doc. 75-5 at 2.
K.l. even heard “Locker Room” used éighth grade. Doc. 75-5 at 2.

After football season ended and basketdadison began, the rumor about J.M.S. being

gay continued. Multiple students called J.M.Q@uéer,” “fag,” and “faggot” and made gay jokes
at J.M.S.’s expense. Doc. 72-15 at 8. J.NEStified that these students—including D.O., M.,
D.H.,,E.O.,AS, L., G.P, K.C. and C.A., angosthers—called him these names because of the

way he dressed, fixed his hair, and how he treated peleplel.M.S. reported these harassing

14 Assistant Coach Williamson testified he was “ste” whether he was present when this meeting
occurred, but he recalled Coach Ryan addressing something with E.D. about name calling-1R@d. 4.2
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comments to S.E.S. at least six or seven times between October 2015 and the end of the fall
semester. Doc. 72-8 at 8. S.E.S. did nottalkny teachers or administrators of the school
district when J.M.S. first told her about these comments. But, J.M.S. himself reported the
behavior to teachers Tamara Ballentyne, Rayamea and Diana Moss. Doc. 72-15 at 8.

J.M.S. told Tamara Ballentyne during footkeglason or early in the basketball season
that “people were saying mean things to [him] ¢andy.” Doc. 72-15 a8. He didn’t relay any
specific comments, only that mean things weliadgeaid. His conversations with Rayanna Lee
were similar—he told her that people werénlgemean but did not give more detaild. J.M.S.
identified one student—A.S.—to Tamara Ballentaseone of the people making the comments.
Ultimately, J.M.S. estimates he talked to Tamara Ballentyne “five or more times” and Rayanna
Lee “[flour times, maybe.”ld. at 9. J.M.S. did not ask Tamara Ballentyne or Rayanna Lee to do
anything about the comments. J.M.S. didexqiect Rayanna Lee tip anything about the
comments?

J.M.S. also told Diana Moss that students were being mean t§ Hiana Moss
testified that J.M.S. told her one time that kigsre mean to him in her classroom. Doc. 72-5 at
7. She explained that J.M.S. told her s@tuelents had called him a “loser.” She did not
consider the “loser” comment to be a fornboflying. Diana Moss did not recall J.M.S. telling
her that he was being called “fagfaggot,” “gay,” or “homo.” Bud, she did testify that J.M.S.

told her boys were calling him “Locker Roomld. Diana Moss did not think J.M.S. told her

% Though not cited properly in the parties’ summary judgment facts, J.M.S. testified thatiéne[d]
[Tamara Ballentyne] said she’d talk to some kids” antitented her to [do something about it] but was too shy to
say it.” Doc. 72-15 at &eeFed. R. Civ. P. 56(¢)(3) (“The court neeghsider only the cited materials, but it may
consider other materials in the record.”)

16 As explained in more detail below, J.M.S. testifieat the told Diana Moss “[t]hat people were being mean

to [him] and [he] didn’t know why, getting hit in the head, and then [he] told her about someone sticking their hands
down their pants and then putting it jpis] face.” Doc. 72-15 at 9.
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which kids were picking on him. After the firsme when J.M.S. told Diana Moss that some
kids were picking on hini] she moved his desk right next ta$i&so [she] could be more in tune
with what was occurring.” Doc. 72-5 at 5.

In Diana Moss’s seventh grade seminass| a student—G.P.—walked behind J.M.S.
and hit him on the head 15 or 20 times. He aldled J.M.S. names like “faggot,” “queer,” and
“gay” six to 10 of these time'$. S.D.K., A.R.D., and K.I. were in the class and observed this
behavior. Doc. 75-2 at 2 (S.D.Kescribed that G.P. often camt the seminar class to visit
and he almost always called J.M.S. a nanefilag” or “faggot,” sometimes lightly flicking
J.M.S.’s head as well.); Doc. 75-3 at 2 (ADRdescribed how G.P. came “to visit Ms. Moss
almost every day,” usually called\V.S. “fag” or “faggot,” ahe walked by his desk, and many
times “would tap [J.M.S.] on the shoulder or brush his hand across J.M.S.’s head.); Doc. 75-5 at
1-2 (K.I. explained that G.P. canmo their seminar at least twieeweek to visit and K.I. heard

G.P. call J.M.S. “gay or fag or faggot about3Dtimes, and on some of those occasions . . .

o It is not clear from the record when durinil.B.’s seventh grade year this move took pla&geeDoc. 72-
5 at 6 (Diana Moss testified that she does not remeerfithis happened before or after the holidays.).

18 Plaintiff's statement of fact references an evergm@.P. was in Diana Moss’s classroom that occurred in
the fall semester. Doc. 75 at 68. Bulgintiff provides no citation to the record for this fact and J.M.S. testified he
believes this took place in the second seme&eeDoc. 72-15 at 9.

Testimony conflicts over how many times J.M.S. was hihenhead. J.M.S. initially testified that G.P. had
hit him in the back of the head once and didn’t say something each time he walked by. Doat 7@-1But,
J.M.S. later testified that G.P. walked by and hit him on the head 15 or 20 tialésgraffensive comments some
of those times.d. at 33. It is not clear from the deposition testimony how many days these interactions between
G.P. and J.M.S. occurre@&eeDoc. 72-15 at 34 (J.M.S. testified that he was confused about what constituted
“continually” and explained that “it was one day and then it happened multiple times,” and then went on to state that
all of the instances happened over one or two days, but G.P. has “done it several times” and J.M.Srbei@ees
than one day.). G.P. does not remember flicking J.M.S. as he walked by, but admits he “madlegbhim names
a few times” and that flicking J.M.S. with his hand “is the kind of dumb middle schaogl timight have done.”
Doc. 75-4 at 2. The court views the evidence, of course, in the light most favorplalimtiff as the non-movant.
So, the court accepts J.M.Sversion of the events.

The parties’ briefs also swapped assertions abeutdmber of times J.M.S. said he was hit and the

number of times he said G.P. called J.M.S. names. tiiBtourt reviewed J.M.S.’s deposition testimony and the
accurate testimony is reflected above.
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flicked or lightly slappedJ.M.S.] in the head.”}® G.P.’s comments were made loudly enough
for others to hear them, including Diana MoSgeDoc. 75-2 at 2 (S.D.K. explained that he
could hear the comments and he was seatdtefdiiom Diana Moss than J.M.S.); Doc. 75-3 at
2 (A.R.D. noted that G.P. called J.M.S. narfi@ a normal voice” and, even though A.R.D.’s
desk was not close to J.M.S.’s desk, she could hear the comments.); Doc. 75-5 at 1-2 (K.I.
testified that G.P.’s comments were loud “enougtefeeryone in the class hear.”). S.D.K.
explained that G.P. was one of Diana MedgaVvorite students, but J.M.S. was ffoDoc. 75-2
at 2.

J.M.S. did not know why G.P. hit him in the head. He reported G.P.’s actions to Diana
Moss. Doc. 72-15 at 10, 33. And, he asked hedlttheeprincipal. But, to J.M.S.’s knowledge
she did not do anythingDoc. 72-15 at 10.

At one point during seventh grade year, Ga&id “Hey, fucking fag” to J.M.S. during
Diana Moss’s class. The commevas made loud enough for othéwshear. But, when J.M.S.
asked Diana Moss if she had heard G.P.’s comrsagatsaid she did not hear it. Doc. 72-15 at
10;see alsdoc. 75-2 at 2 (S.D.K. remembers once EMturned to Ms. Moss and either said
something or made a questioning gesture andWss said something such as ‘I didn't see
anything.”); Doc. 75-3 at 2 (A.R.Dstated that Ms. Moss never @idything to stop [G.P.] from

... calling names.”); Doc. 75-5 at 2 (K.l. obgsat J.M.S. complain to Ms. Moss and “[h]er

9 As explained above in Part |, the court denies defendant’s Motion to Strike &rid.Kl.R.D.’s

declarations. Defendant alsbjects to plaintiff's usef K.l.'s testimony becausgdaintiff failed to include a

citation to the record with its statement of fact. Genertily court will not search thecord where, as here, the
party asserting the fact has failed to inéwdreference to evidence in the recdBdoss 53 F.3d at 1546. But,

plaintiff did attach K.l.’s declaratioto its Response and the court did come across the evidentiary support for this
fact in its review, and thus will consider BeeFed. R. Civ. P. 56(c)(3) (“The court need consider only the cited
materials, but it may consider other materials in the record.”).

20 Defendant objects to this testimony, asserting a lack of personal knowledge. The court overrules

defendant’s objection. S.D.K.declaration recites that he observed Ridoss’s treatment of different students
and recites sufficient personal knowledge and a rational basis for this lay opinion testBeefigd. R. Evid. 701.
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response was that she didn’t se8.itJ.M.S. also asked Diana Moss if she would tell someone
about the incident, but she never did. J.M.S. told his mom about this incident, but did not raise it
with anyone else in the distribesides Diana Moss. G.P. didn’'t come back to Diana Moss’s
classroom much after this particular incidantl the behavior stopg@fter this incident:

On January 5, 2016, J.M.S. attended a vabsigketball game against Baxter Springs
High School. He sat with a girlfriend—A.T. Baxter Springs student—on the Baxter Springs
side to avoid any confrontatis. Doc. 72-15 at 10; Doc. 75-12 at 3. Two male Galena
students—E.O. and J.O.—came over and started trouble. J.O. sat on A.T.’s lap, with E.O.
instigating the conduct. J.O. asked A.T. “why slas dating [J.M.S.] because [he] was so gay.”
Doc. 72-15 at 11. J.M.S. asked them to leaveeyTéft, but then retued “further embarrassing
J.M.S. to the point of J.M.S. asking his mothecdme get him.” Doc. 75-12 at 3. J.M.S. texted
S.E.S. about the conduct, but did not tell any acdsociated with the district at the game. No
adults were present to hear ttanduct either. Student D.H. als@s around at the time of J.O.
and E.O.’s behavior towards J.M.S.

At school next morning, January 6, 2016, E.O. saidlM.S. that “Mr. Steal your girl is
here” upon J.0O.’s arriv&f Doc. 72-15 at 11. He also texted the same comment to J.M.S.
J.M.S. testified E.O. did this “[b]ecausetheught it would be funny to provoke [J.M.S.]ld.

At this point, J.M.S. texted his parents thawas so tired of everyone at the school. J.M.S.

testified that he did not expettte district to stop E.O. frosending him a text message.

2 Diana Moss testified that she does not recall Glimgad.M.S. names or slapping J.M.S. across the head
in her classroom. She testified that both before and after J.M.S. moved his desk sheedidangtof the described
incidents in her classroom. On suamnjudgment, the court views the eviderin the light most favorable to
plaintiff, as non-movant. So, the cbaccepts J.M.S.’s and the other studetestimony about what happened in
Ms. Moss'’s classroom.

22 The “Mr. Steal your girl” comment appears to refed 0. or E.O. having flirted with J.M.S.’s girlfriend
the night before at the basketball game.
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At lunch that day, E.O. asked J.M.S. “haMelt to have him takéis girl the night
before.” Doc. 75-12 at 4. J.M.S. then punched E.O. in the face. E.O. asked J.M.S. to leave him
alone and continued to eat his ltnc).M.S. felt like the incidertt lunch when he talked to and
hit E.O. wasn’t enough, so he “went back faeaond time.” Doc. 72-15 at 12. Later that
afternoon at basketball practice, J.M.S. got i0.E.face and yelled at him about the text, asking
him to fight. E.O. said no and began cryingjisg J.M.S. was bullying him. One of E.O.’s
friends—K.W.—stepped in “and tried to push [J.M I&e back off the bleachers, so [J.M.S.]
choked him out.”ld. The elementary school principal, Susan New, came in and broke up the
fight. Doc. 72-8 at 9. J.M.S. testified tivdole team was around dang this incident at
practice, and he believes Coach Ryan, Jacohyih®eau Sarwinski, and Principal VanCleave
were present as well. Doc. 72-15 at 12.

After this fight, S.E.S. came to the schoohieet with Assistant Principal Strickland,
Principal VanCleave, and J.M.S. S.E.S. désctihow, at this meeting, J.M.S. had reported the
history of issues with the other students, includimgincident at the basketball game the night
before, students calling him “Lker Room” and other names, and that he’s “taken all this from
all these people all year.” Doc. 72-8 at 9—B)E.S. testified thathe informed Assistant
Principal Strickland and Principal VanCleaveabthe issues with G.P. in Diana Moss’s

classroom during this meeting as wéllDoc. 72-8 at 8. Assistant Principal Strickland told

23 Defendant argues this assertion is not supportehebgitation to the record, which begins with J.M.S.
reporting “it” to Diana Moss. But, the court is abled&termine by reviewing the testimony leading to the cited
exchange that “it” meant the “incidsnn Ms. Moss’s class.” While tHheading exchange was not cited in the
briefing, the transcripts attached to defendant’s briefs provide the requisite c@geked. R. Civ. P. 56(c)(3)
(“The court need consider only the cited materials, but it may consider other materials in the record.”).

Assistant Principal Strickland, however, testified tmatdid not remember discussing events in Diana
Moss'’s classroom at this meeting. ®@2-10 at 7 (testifying that if name-calling in Diana Moss’s classroom and
her lack of response was discussed “Mr. Van Cleavddirmave handled that, that was a teacher issue” but
Assistant Principal Strickland did noemember that specifically being said”). The court views the evidence in the
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J.M.S. to come directly to him with any fuéuissues and he would keep an eye oiditat 10.
Until this January 2016 meeting, S.E.S. had not naagereports to the district about J.M.S.
since her meeting with Coach Ryan in October 2015.

J.M.S. was suspended for his actions. S.&adted the kids who had been harassing and
bullying J.M.S. to be punished as well. S.HEeStified that in theneeting she “went over
everything [J.M.S. has] been through and [she],9daybe he’s tired of it.” Doc. 72-8 at 9.

But, S.E.S. stated that Principal VanCleddid not want to hear why it happenedd. And,
she says Principal VanCleave told her he felWK‘was protecting E.O. from an aggressoid’
J.O. alerted J.M.S.’s girlfriera@bout the fight at practice, astle broke up with him. Other
students reported to J.M.S. that K.W. (meted to basketball laughing about J.M.S. being
suspended while he . . . was noingepunished.” Doc. 75-12 at 4.

After J.M.S. returned from his suspensifssistant Principal @itkland “continued to
check on [J.M.S.].” Doc. 72-8 at 1Xet, the harassment continued. On January 11, 2016,
someone called J.M.S. “fag” at lunch. Thermrmsone said “Oh, don’t sakat, he’ll go tell his
momma.” Doc. 72-8 at 11. J.M.S. stated thatibesn’t remember thiacident or who made
the “fag” comment. Doc. 72-15 at 12. And, hgtifeed, he doesn’t bedive he reported this
incident to any school officials vem it happened. But, he reporietb his mom. And, at some
point that day, AssistarfPrincipal Strickland became awateidents were continuing to harass
J.M.S. because the same day, S.E.S., K.D.S., and J.M.S. had a meeting with Assistant Principal

Strickland, Principal VanCleavand Superintendent Smith.Doc. 72-15 at 12; Doc. 72-8 at 11.

light most favorable to plaintiff, ason-movant. So, the court accepts S.E.testimony about what she told
Assistant Principal Strickland and Principal VanCleave at this meeting.

24 S.E.S. testified that J.M.S. wentAssistant Principal Strickland’s office after this incident, and told
Assistant Principal Strickland that he didn’t want to go to school there anymore. Doat 72-8
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S.E.S. explained that K.D.S.—J.M.S.’s father— headed up to the school “because he’d just had
it, you know. Over and over and over, and herewsee just back and at it again.” Doc. 72-8 at

11. S.E.S. later joined her husband at th®eskt Assistant Princip&trickland recalls a

meeting with J.M.S., his parentand Principal VanCleave after J.M.S. was upset about being
called gay or fag and called his mom abountivey to leave school. Doc. 72-10 at 7.

During this meeting, J.M.S. described thek®tball game incident, the locker room
comments, and all the various idents of harassment “back to evhit started.” Doc. 72-15 at
13;see alsdoc. 72-8 at 12 (S.E.S. tded they discussed “evenyitig back to the beginning of
the school year, the loekroom, Diana Moss, the everyday comments of fag, faggot, gay, . . .
the Baxter Springs basketball game situationdJahe fight.”). Assistant Principal Strickland
remembers there were discussions about nattiegcaDoc. 72-10 at 7. He also believes the
prior “situation in the locker room” was discusséd. at 8. And he thinks he informed S.E.S.
and K.D.S. that he had handled that situatitth Coach Ryan and Principal VanCleave.

At the meeting, Superintendent Smith expéal that other students may be picking on
J.M.S. out of jealously because J.M.S. Waw/ays dressed nice and, you know, he looked like
he had some money,” while other students endistrict were from a poorer “social economic
standpoint.” Doc. 72-4 at 6—7. J.M.S. testifieattS8uperintendent Smigaid he thought J.M.S.
was getting bullied because he “looked nice"dressed nice” and had “people who care about
him.” Doc. 72-15 at 12. S.E.S. testified thap&untendent Smith described J.M.S. as “a target”
explaining to her that (as S.E.S. remembers the conversation):

He’s got nice clothes, he doesn’t dress like the other kids, you know, he dresses

nice with his nice shirtsmal his dress shorts, because he always wore khaki shorts

and polo shirts whereas the atka&ls always wore athletiothes, and J.M.S., he’s

trendy. He’s got a nice haircut, you know, he$iko play guitar, he’s just different
than the other kids, he’s polite. It's going to make him a target.
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Doc. 72-8 at 12° After this conversation, S.E.S. beiel that J.M.S. was being called names
because he didn’t dress or act ltke other boys. She testified that:

[T]hose other kids, they’re men becauseytdress like men, &y’re wearing their

Nike and Adidas and Under Armour every @ [J.M.S.]'s not . . . all they talk

about was going to the NFL and going to gports and [J.M.S.] talks about how

[he’s] going to the military so [he] can be a doctor, so he wasn’'t man enough and

that's why he’s a fag. . . . And so he @aguitar and he does this and he’s got this

nice hair and he dresses different thirofithem, and so it clicked [for me] . . .

he’s a target because of his nice haid &is nice clothes and he plays guitar and

he’s artistic and he’s different and he’s sensitive . . . .

Doc. 72-8 at 12.

This meeting was the first time Superintendent Smith was aware J.M.S. was having
problems at school. S.E.S.’s answer to defendant’s interrogatories states, “We were told they
had been documenting everything in J.M.Sl&sdnd were watching, vitang, they could see on
cameras, the teachers were aware and theygeang to make sure everything was handled
properly.® Doc. 75-12 at 4. After this Janu&§16 meeting, the plan was for J.M.S. to
continue going to AssistantiRcipal Strickland with any is®s “but anything that happened

further would be reported to [Superintendent]itBrand he would handle it himself.” Doc. 72-8

at 13;see alsdoc. 72-10 at 8 (Assistant Principal Striaktbtestified that after a meeting where

25 Defendant objected to plairftif proposed statement of fact “chateriz[ing] Superintendent Smith’s
response” and plaintiff's “attempt[] to attribute Supegitdent Smith’s alleged comments to an inquiry about a
specific quoted question by S.E.S.” Doc. 80 at 41fedant contends plaintiff's “attempt to quote a statement
allegedly made by Superintendent Smith through the testimony of S.E.S. [is] inadmissible hearsaffendtto

prove the truth of the matterld. at 42. The court has summarized S.E.S.’s deposition testimony, above. To the
extent S.E.S.’s recollection of Superintendent Smith’s statements at this meeting differs from Supetintende
Smith’s recollection of his statements, S.E.S.’s testimony dffierstatements as one by an opposing party. Fed. R.
Evid. 801(d)(2)(D). This rule dagiates the statement as non-hearsay.

26 Generally, the court will not search the record whidee here, the party asserting the fact has failed to
include a reference to evidence in the rec@doss 53 F.3d at 1546. But the court did come across evidentiary
support for this quoted statement inrgsiew, and thus will consider iSeeFed. R. Civ. P. 56(c)(3) (“The court
need consider only the cited materials, but it may consider other materials in the yecord.”

S.E.S. also testified that sincéstineeting occurred, she has seen 8.M.record, and the only thing noted
was the emails from Assistant Principal Strickland and Superintendent Smith detailed Delmw5-10 at 22.

31



Superintendent Smith was present “every sibmathat involved [J.M.S.] was supposed to be
reported directly to [SuperintenakeSmith].”). Superintendent Sth is “pretty sure” he told
Principal VanCleave and Assistant Principal&land to investigate the situation further and
remembers receiving a verbal report some time feden Assistant Principal Strickland. Doc.
72-4 at 6. Assistant Principal Strickland had désctito Superintendent Smith that some of the
kids J.M.S. was having issues with were thees@eople who J.M.S. was friends with and sat
with at lunch. Id. And, Superintendent Smith “thoughtegything was fixed” after he followed
up with J.M.S. and S.E.S. and did not haay other problems reported. Doc. 72-4 at 7.

During a home basketball game on Februbr2016, a minor male—G.F.— told a minor
female—L.M.—that J.M.S. was “the biggest fag in the world.” Doc. 72-15 at 13. G.F. later
texted L.M. the same comment. J.M.S. didnartidis comment in person, but L.M. told him
about it toward the end of the game wheargane was leaving. J.M.S. didn’t report this
conduct to any adult associated wittle district while at the gamdBut later, he told S.E.S. what
happened. S.E.S. asked if J.M.S. had reporeecstiue to Assistant Pdipal Strickland. But,
J.M.S. said Assistant Princip@trickland had already left therga when he was told about the
comment. This was the first issue J.M.S. rawél S.E.S. since the January 11, 2016 meeting.
J.M.S. testified that kids at school ugbd word “fag” a lot towards him.

That night, J.M.S. messaged G.F. asking wimy he made the comment. G.F. mocked
and called J.M.S. gay a couple more times. Doc. 75-12 at 5. Ultimately, the boys’ parents got
involved and resolved the issue. G.F.’s da$ angry and took away his phone. And, S.E.S.
felt like the conversations among the parentsreadlved the problem. Doc. 72-8 at 13.

J.M.S. doesn’t recall if he pgonally ever brought this conct to the attention of anyone

employed by the district. But, the next d&y:.S. called AssistaRrincipal Strickland and
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reported the incident. She made Assistant Rrai@trickland aware dhe situation, but she
also advised him that matter had been resdlvexligh direct conversations with G.F. and his
family.

A few days later, on February 8, 2016, AssistPrincipal Strickland sent an email to
J.M.S.’s teacher¥, copying Principal VanCleave and Supégndent Smith. Doc. 72-17 at 1.
This email explained “We have had some issuiéis [J.M.S.] being bullied” and asked the
teachers report to the office immediatehydoullying or other issues they savdl.

Superintendent Smith sent a follow up email ®dghoup: “I would also like to add that if you
hear a student call another student any namegliker or fag that you immediately send them
to the office. This is unacceptable behaviors harassment, and it will not be toleratetd” at
2.

On April 19, 2016, a minor male—M.—was calling J.M.S. “fag” on the bus on the way
home from golf practice. J.M.S. asked Mstop and told M. that he would punch him once
they got off the bus if M. didn’t stop. J.M.S. did not report the conduct to the coaches on the
bus. But, J.M.S. texted S.E.S. about whas tappening, and she drove to meet the bus at the
school. S.E.S. also texted Coach Thompson while on her way to the school, letting her know
there was an issue between M. and J.M.S. Thsstixafirst time J.M.S. had raised an issue with
S.E.S. since the February 8, 2016 email.

When S.E.S. arrived at the school befiie bus, she asked the softball coach, Jacoby
Martin, to contact the AthletiDirector Beau Sarwinski arBuperintendent Brian Smith, but

Jacoby Matrtin told her he didn’t have their phone numbers.

2 The email was addressed to Diana Moss, Jodi RuRsganna Lee, Andrea Dinkel, Mary Williams, Sally
Cook, and Ross Bailey. Doc. 72-17latJodi Russell remembers receiving #mail. Diana Moss does not. Doc.
75-23 at 2.
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When the bus arrived at the school, S.E.S. weetdlk to Coach Thompson. J.M.S. and
M. got into a physical altercation when the students were putting their clubs away and no
coaches were around. J.M.S. pushed M. into a Wallthen spit on J.M.S., and J.M.S. slammed
M. against the wall again. M.’s mom was at the sclhsokell. S.E.S. testified that J.M.S. told
her “that M.’s mom said What'’s this all abouthd J.M.S. said Youson keeps calling me a
fag, and M.’s mom said You know we’ve talked aballithat name calling.” Doc. 72-8. S.E.S.
was not present at the time, but learabout this incident through J.M.&1. at 8-9.

J.M.S. reported this incident to Coachoffipson. S.E.S. also talked with Coach
Thompson about the incident and Coach ThompslonS.E.S. she would handle it. Doc. 72-8
at 15.

Coach Thompson testified that two or thetedents notified her that something had
happened between J.M.S. and M. Doc. 723. athe students said J.M.S. and M. were
“arguing and . . . nitpicking at each other” i@dach Thompson didn’t remember if any physical
contact was involvedld. Coach Thompson then talked tMJS. and M. together about the
incident. Coach Thompson kept J.M.S. andrivseparate groups dugrgolf practice to avoid
any problems between them. She never heard IMstadents “gay” or “fag.” After this April
19, 2016 incident, M.’s mom informed Coach Thason that M. was going to quit golf because
of his grades.

The next day after the bus/plge altercation between Mind J.M.S., S.E.S. contacted
Assistant Principal Strickland].M.S. testified that hisiom reported the incident to
Superintendent Smith as well. Assistant Princitackland called M. and J.M.S. into his office.
He discussed the name calling and the physitaicaition. He told the boys that the name

calling was not worth getting suspded over but the pushing asttbving could be considered
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fighting and they could get suspension for it. He asked each boy if they wanted the other person
suspended, and each agreed they did not warguspensions. After the meeting, Assistant
Principal Strickland reported to S.E.S. whatl happened at the meeting. And, S.E.S. was
satisfied with the response. Doc. 72-8 at 134.S. doesn't believe he had any additional

problems with M. after this date.

In May 2016, during seminar class, a mintale—D.O.—put his hands down his pants,
rubbed his privates, and then put his hands on JdMege. Defendant considered this incident
to be sexual in nature. J.M.&esn’t know why D.O. did thigut thought D.O. probably did it
to be funny. J.M.S. reported this to Diana Moss. He also repbeedcident to S.E.S. S.E.S.
then went to the school to tailk Assistant Principal Stricklarebout the incident. D.O. was
given a one-and-one-half day in-school suspan Another district employee emailed
Superintendent Smith about this incident. €haail recited that Assiait Principal Strickland
had “asked that [the employee] text [Superintendamith] about this siation” and went on to
describe the event. Doc. 75-14. S.E.S. wasfial with how Assistant Principal Strickland
handled the situation.

Towards the end of seventh grade, S.BServed that J.M.S. began crying and
becoming more emotional. Doc. 75-10 at 9.e Tilext time S.E.S. euld report conduct about
J.M.S. to the school would be October 2016, dudihg S.’s eighth grade year. J.M.S.’s peers
continued to call him names during the summer. These comments were not reported to the
school district. S.E.S. did contact the kids‘gras. The parents “came down hard on the kids
and it would knock off for a little bit and thencgiright back up.” Doc. 72-8 at 16. S.E.S.
agreed that the district can’trmivol students outside of schoolmulice them on social media.

Id. at 17.
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Eighth Grade

Students continued to call J.M.S. namesrdygighth grade. S.D.K., A.R.D., and K.I.
explained the name calling continued throughbatentire seventh and eighth grade school
years. Doc. 75-2 at 2—-3 (S.D.Kmained in eighth grade J.M.S. svestill called names often
... mostly gay, fag or faggot . .”); 75-3 at 2; Doc. 75-4 & (A.R.D. stated the name calling
“went on all through Eighth Grade, until J.MI&ft school.”); Doc. 7% at 3 (“During both
seventh and eighth grades [Kftéquently heard boys call J.M.8&ames . . . usually gay or fag”
and K.l recalled hearing J.M.S. “called such namkleast once or twice a day, all year, both
years.”).

At some point during eighth grade, J.M.S. laatbnflict with studenK.M. in band class.
The exact details of this incident were natlirded in the summary judgment record briefing.
S.E.S. tried to handle the situation with K.Mparent, but notified Prinpal Klaver and sent her
a screenshot of S.E.S.’s commnuations with the other parenit S.E.S.’s request, Principal
Klaver did not conduct an investigation intastincident. And, Pricipal Klaver testified,
“There was never another confligith [K.M.] the rest of theschool year while [J.M.S.] was
attending.” Doc. 72-3 at 4.

On October 10, 2016, J.M.S.’s girlfriend—N-Gposted a picture of J.M.S. on social
media. Minor male G.P. commented on the pa#iing J.M.S. “so fucking gay.” Doc. 72-15 at
17. S.E.S. saw the post and told J.M.S. to bddk on social media and to avoid the situation.
N.G. ended up taking down the picture to awbigl negative comments. J.M.S. believed G.P.
made the comment to “fit in with everyone els&d’ at 18. Neither J.M.S. nor S.E.S. brought
this incident to the attention ahyone with the school districE.E.S. testified she did not bring

this to the district’saattention because it happened around 9:6@ and outside of school. She
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also didn't talk to G.P.’s parents about ibsue because G.P.’s home life was not good and there
were no parents to talk to. J$J.also testified that he did inexpect the school district to

prevent someone from making a comment on souglia. After this incident, J.M.S. did not

have any other problems with G.P. and, inif®017, G.P. apologized for making the comment.

Throughout this fall semestdrpth male and female studentstinued to cause “drama,”
though J.M.S. does not have dates recordedviery incident. Doc. 75-12 at 7. “Drama”
included people referring to J.M.S. as “gay, faggfa, bitch, and those kinds of things.” Doc.
72-15 at 32. It would happen “anytime J.M.Suld be happy or seem to have anything good
going for him.” Doc. 75-12 at 7.

On October 20, 2016, J.M.S. commented to sofitbe boys at school that a new girl
was cute. This comment was passed alordgMoS.’s girlfriend—N.G.— who then broke up
with J.M.S. But, they later worked out thpioblems. On this same date, October 20, minor
male D.H. yelled at J.M.S. and S.E.S. aboMtS.’s comments aboutémew girl while they
were in their car after basketbpractice. S.E.S. explainedahD.H. took issue with J.M.S.
calling another girl cute, and believed that hi#figend should know. Doc. 72-8 at 18. S.E.S.
felt D.H.’s behavior was inappropriate and disexdful. S.E.S. testified that J.M.S.’s comment
was innocent, but the students ugétb stir up more harassment liim, just to get his girlfriend
to break up with him.”ld. J.M.S. did not expect the district do anything about D.H.’s actions
and he “just blew it off.” Doc. 72-15 at 19. J.Md&l not report this to #hschool district. But,
S.E.S. did. S.E.S. called Principal Klaver altbetincident. She also contacted D.H.’s mother,
a second grade teacher.

On November 23, 2016, J.M.S. had anothedigai involving D.H. D.H. pushed J.M.S.

into a girl during physical educat class, causing J.M.S. accidertytouch the girl's rear end.
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D.H. then told N.G that J.M.S. was playing “grass” with another giih class. And, N.G.
again broke up with J.M.S. M.S. believes that Mr. Dawes, the physical education coach,
witnessed this pushing incident.

In late November and early December, mif@onale T.B. was told by minor female N.G.
and a couple of N.G.’s friends that T.B. shontd go to the upcoming dance with J.M.S. They
sent T.B. messages describing J.M.S. as a “fuck boy” and “probably gay,” telling her she should
not go to the dance with J.M.S. Doc. 72-8 at 194.S. showed S.E.S. the messages. S.E.S. and
T.B.’s mom also discussed the grief T.B. was ggtfor agreeing to go to the dance with J.M.S.
J.M.S. doesn’t believe this ird@nt ever was reported to thehool. Doc. 72-15 at 20. But,

S.E.S. says she reported this to Principal Klaver. Doc. 72-8 at 20.

On December 6, 2016, minor female R.M. tagdéd.S. in a picture in a group chat that
said something along the lines of “we all have tira friend that’'s gay bsays he’s not[.]”

Doc. 72-15 at 26. J.M.S. notified S.E.S., but didnepbrt it to anyone at school. He testified he
did not expect the distrit stop the message from being sent. Doc. 72-15 %t 3(E.S.
contacted R.M.’s mother and the families, where friends, workethrough this situation.

R.M. was grounded by her parents. S.E.S. alsfigtbPrincipal Klaverabout this incident.

S.E.S. let Principal Kalvémow she already had spoken to R.M.’s mom and didn’t want
Principal Klaver to “handle it,” but she wantBdncipal Klaver to note it on the record. Doc.
72-8 at 20. Principal Klaver téf&d that she did ndbok into the social media post because

S.E.S. told her that R.M.’s mom was contacted RrM. had been grounded. She stated that “it

28 J.M.S.’s testimony indicates the message was sent thikilgtudents were at sctho®oc. 72-15 at 20.
J.M.S. also testified, “I couldn’t expect them to make tmensend it, but | expected them to make them not send
any more or handle it from thereld.
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was resolved between the parents.” Doc. 2-B). J.M.S. did najet any more similar
messages from R.M. after this incident.

On December 13, 2016, J.M.S. stood up orbke tduring lunch and screamed “I’'m not a
fucking faggot.” Doc. 72-15 at 20. Everyone wdrclapping. J.M.S. did this because they
were playing “What are hOdds?"—a truth or dare type gamkM.S. explained that this game
involves counting down from three, then sayinmuanber—one, two, or three—at the same time.
If you say the same number, the person whodeasd by the other must complete the ddree
dare was A.S.’s idea, and so, when J.M.S. and A.S. said the same number, J.M.S. completed the
dare “because [he’s] not [a “faggo#ihd [he] hates when people say thdad” He “was getting
tired of people thinking that and saying that[tss] stood up on a lunch table and screamed it.”
Id.

Principal Klaver witnessed this incident angtésl S.E.S. Principal Klaver described the
incident and how students had clapped and laugBdeL.S. testified tharincipal Klaver told
her J.M.S. “seemed to be fine.” Doc. 72-8 at P@incipal Klaver told S.E.S. to let her know if
there was anything more to it than a dare, andSSdxplained “Well, it's probably because he’s
sick and tired of everything he’s dealing with grebple not listening toitm . . . [t]he thing with
R.M., . .. the getting called fag all the time . . Id’ at 20-21. S.E.S. told Principal Klaver to
punish J.M.S. for the disruption, if needed. S.Elid not ask Principal Klaver to do anything
else as a result of the incident.

Principal Klaver also talked with J.M.S., who told her he had made the statement on a
dare. J.M.S. told her that he was “sick aihigecalled a faggot.” Doc2-15 at 21. Principal
Klaver’s version of their conversation was tia¥.S. told her “last year everyone was calling

him ‘gay’ or ‘fag,” which led to the dare ding lunch. Doc. 72-3 at 5. Principal Klaver
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testified that she asked J.M.S. if anything wasigain this year and he said no. She told J.M.S.
that if anything happened to him to let her knalwM.S. never went back to Principal Klaver
with any concerns, however. J.M.S. was netigilined for this lunch room incident.

On March 15, 2017, minor male E.O.’s ffidnd, S.G., texted him during her golf
practice alleging that J.M.S. haditihed her rear end. E.O. then texted J.M.S. J.M.S. told E.O.
the allegation was not true andangument ensued after practidg@oth E.O. and S.G. continued
to message J.M.S., and J.M.S. was adamant he did not do anything intentional. J.M.S. “handled
it himself” and told E.O. he was never dispectful of women and “would never do anything
like that.” Doc. 72-15 at 21. E.O. ultimatelyadogized. And J.M.S. doesn’t believe he had any
problems with E.O. or his girlfriend afterishexchange. J.M.S. doesn’'t know why the
accusation was made in the first place but festit probably occurred so that E.O. and his
girlfriend had drama with J.M.S., to look cool antdrf. J.M.S. did not repoéthis incident to the
golf coach.

J.M.S. did tell S.E.S. about the incidentlashared the messages with S.E.S. S.E.S.
messaged Coach Thompson about the incidenCbtach Thompson reported that she had not
seen anything. Coach Thompson also reportedhkdktids at issue we not together during
practice except while the studsntere walking back to the hu€oach Thompson told S.E.S.
she would talk to Principal Klaver about it thexnday. S.E.S. also called Principal Klaver at
home about the incident. Principéhver agreed to talk to theustents the next day. J.M.S. told
E.O. and S.G. they could discuss the issue Riithcipal Klaver; then E.O. and S.G. started
backing off their accusations. Doc. 72-8 at 21-22.

Coach Thompson testified that Principal Klabeought the students in to talk to them.

Principal Klaver then asked Coach Thompson atimiincident after talkig to the students.

40



S.E.S. and K.D.S. tried to follow up with Prindidaver about the incid#, but she told them
she could not discuss disciplimevolving other students.

J.M.S. went on a date with minor female K.l.—who had just broken up with her
boyfriend. On March 16, 2017, K.I.s ex-boyfriend—J.F.—who was not a student attending
school in the defendantisaol district, got “super mad” amubsted about it on social media.
Doc. 72-15 at 22. J.M.S. testified that this exdniend said in the post that he was “going to
beat [J.M.S.’s] ass.ld. And J.M.S.’s friends, includinGalena student H.P., liked and
commented on J.F.’s post. Commenters mot¢kegost, which incluetl a screen-shot of
J.M.S’s profile. S.E.S. testified that the pbad around “two hundred and some likes, or some
absurd amount of likes” many from the samdeBa students who had been bullying J.M.S.
Doc. 72-8 at 23. Student G.F., who was ongiblé team with J.M.S., put a bunch of laughing
emojis on the post. And, the next day, studtit., also a fellow golfer, commented on the
social media post, calling J.M.S. a “bitch.”

J.M.S. assumed J.F. made the post because he was jealous that K.I. was talking to J.M.S.
and not him. J.M.S. did not report the posthie district, howevehecause J.F. was not a
student attending school in thestrict, and he “didn’t thinkhey could do anything [about]
somebody from a neighboring school.” Doc. 72-183at J.M.S. told S.E.S. about the post.
S.E.S. also did not notify the school about’d.posting because it was not made by a student
attending school in the district. S.E.S. testifshe did call Principal Klaver about H.P.’s
comment on the post.

Principal Klaver testified she was aware of the incident because S.E.S. had posted a

screen-shot of the post and comments on Facebook, including the comment by H.P., in which
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H.P. had called J.M.S. a “bitcB> Doc. 72-3 at 6. S.E.S. h&fged students and their parents
in her post, and upset parentiex Principal Klaver to compia about S.E.S. tagging children
in her post and calling them out. at 6—7. Principal Klaver theralled S.E.S. and told her that
she “can’t control what children do on socialdi@ but “since it happened at lunchtime, [she]
could discuss the incident with H.P. and [she] could do an investigdfidd.at 6. But, by the
time S.E.S. and Principal Klaver talked abowt ithicident, H.P. and J.M.S. “had already gotten
into a fistfight.” Id.; see alsdoc. 75-10 at 5.

Indeed, on March 17, 2017, J.M.S. got into a fighh H.P. in the locker room before
physical education class. J.M@nfronted H.P. about his comment online that J.M.S. was a
“bitch.” Doc. 72-15 at 24. H.P. admitted magithe comment, called J.M.S. a “fag” and a fight
ensued.ld. S.E.S. believes the fight would not have happened if H.P. had not called J.M.S. a
“fag.” J.M.S. was not disciplined for this fight because no one from the school district knew
about it. But then, in physical education clas$. kept talking and tréeto trip J.M.S. So,
J.M.S. turned around and punched him in the mduoc. 72-15 at 23. H.P. then hit J.M.S.
Doc. 72-3 at 8. The teacher, Mr. Dawes, ireded and told the boys to stay away from each
other. The class then proceeded as nortier class, Mr. Dawes asked the boys what
happened, and when J.M.S. told him they hateganto a fight, Mr. Dawes sent both boys to

the office. S.E.S. testified that Principal Késncommunicated to her and K.D.S. that she had

29 J.M.S. testified that he didn’t expect the school district's employees to stop H.P. from comroerst
social media post. But, he did expect them to talk to him and try to stop him from doing it in the future.

30 It is unclear whether S.E.S. called Principal Kldirst, or the other way around. But, each participant
testified that they called the other. It appears from Principal Klaver’s testimony that i.Raweaposted his
comment during school hour§ee als@oc. 72-15 at 23 (J.M.S. testified that H.P. had posted the comment in the
morning and J.M.S. learned about it when his parents told him.).

s When the fight was reported to Principal Klavee &stified that her “understanding was that [J.M.S.]

went up and hit [H.P.] from behind.” Doc. 72-3 atGn summary judgment, the court views the facts in the light
most favorable to plaintiff as non-movar8o, it accepts J.M.S.’s version of these events.
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told H.P. not to say things on social mediattyou wouldn’t say to that person’s face. Both
boys were suspended. J.M.S. served his suspension on March 27, 28, and 29.

J.M.S. testified that he did not return@alena Middle School after his suspension.
Instead, he enrolled to attend school in the medoplin, Missouri publischool district during
spring break of 2017. S.E.S. described the timingMfS.’s transfer in a slightly different
fashion. She explained that J.M.S. did not waneturn to Galena. So, S.E.S. took him to
several schools in the area tp tio facilitate a transfer. @nschool district would not accept
J.M.S. because it was too latetle school year. Two othertgiol districts were close by, but
that proximity meant J.M.S. would encounterrmof the same harassment because of the
students’ familiarity with one another in the Galelstrict and the other districts. So, S.E.S.
testified they were “going to try to make thesbef this for the few months” remaining during
the school year. Doc. 75-10 at 5. Then, that tlay back at GalerMiddle School after his
suspension, J.M.S. tried to sit dowat lunch. But, A.S. calledmia “bitch” and told him he had
been replaced and could not sit there. J.NaBed S.E.S. and asked her to pick him up. She
testified that J.M.S. told her he was “not goingchool here ever agril would rather die.”ld.
According to S.E.S.’s testimony, this was J.M.&as day at Galena Middle School. J.M.S.’s
parents informed the school he would not return. Doc. 75-12 at 9.

Throughout J.M.S.’s time at Gaa Middle School there weother times where he was
called names other than thosed&ed above, but J.M.S. hasléitor no memory of these.
S.E.S. testified that J.M.S. “was called a fag gwmgle day for a yeama half.” Doc. 75-10 at
21. There were times where he was calledesmwithout any sociahedia postings, text
messages, or other tangible product resulting from those instances. J.M.S. did not keep track or

count the number of times where he was daflames that involved his sexual orientation
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because “[t]here was too many of them to kizapk of because it happened too often.” Doc. 72-
15 at 32. Neither S.E.S. nor J.M.S. reportedfalhe name-calling instances to the district.
J.M.S. testified that he “had many meetings witberintendents, principals, [and] teachers. No
one had [done] anything.” Doc. 72-15 at 24. J.M.S. explained that people tried, but could not
make anyone do anything. He also neearmed why people were making “gay” and “fag”
comments to him, despite asking a couple of people who made the comments. They did not
answer his question with a real answer. Sonteeperpetrators were J.M.S.’s friends and he
testified he thought they might be calling him thoemes to fit in with others, become more
popular, and be part of the mamestm group. Doc. 72-15 at 15-16.

Defendant acknowledges that, during the tihM.S. was a student attending school in
the Galena district, he was called names sisctyay, fag, faggot, homo, [and] locker room” by
other students. Doc. 75-19 at 10. When asketiéasas you can recall” about all the times this
name-calling of J.M.S. was brought to his attemtiAssistant Principal Btkland testified that
he took action to address the situata report it to the principalHe also testified that he never
met with Principal VanCleave or SuperintendenitBrio discuss the bigger picture about events
outside of the individual situatns that arose. Principal Klawtestified tht, during the 2016-

2017 school year, J.M.S. never reported to harahyone was bullying him or picking on hifn.
Defendant’s Policies and Procedures

Defendant maintains several written policé®l procedures thatohibit discrimination
and harassment based on sex or gender, inclgéixgal harassment, and provides these policies
to its employees and staff. Doc. 67 at 2F#hese policies prohibit discrimination against

individuals on the basis of sextime school district’'s programs and activities and provide that

32 Plaintiff included a number of additional factattlare not material to the court’s summary judgment
analysis and thus are not detailed here.

44



defendant is committed to maintaining a leagnénvironment free from discrimination on the
basis of sex, includg sexual harassment.

Defendant’s “Board Policy GAAB—Complais of Discrimination” provides that
complaints of discrimination should be reportec&n employee’s superais the principal, or
the compliance coordinator and that complagitdiscrimination will be resolved using
defendant’s complaint discrimination procedures.

Defendant’s “Board Policy JCE—Complaints” provides that a student may file a
complaint with the principal,rther administratothe guidance counselat another certified
staff membet® and that complaints of discrimination will be resolved using defendant’s
complaint discrimination procedures.

Similarly, defendant’s “Board Policy JGECSexual Harassment” directs any student
who believes he or she has been sexually hedldesdiscuss the alleged harassment with the
school building’s principal, anothedministrator, the guidanceunselor, or other certified staff
member. “If the matter is not resolved to the satisfaction of the student in this meeting, the
student may initiate a formal complaint under trerdit's complaint procedure.” Doc. 75 at 14;
Doc. 67 at 4.

Defendant’s “Board Policy GAAC—Sexual Hasament” and defendant’s “Board Policy
JGEC—Sexual Harassment” provide that all foohsexual harassment are prohibited at school,
on school property, and at all school-sponsa@Vities, programs, or events. And, these
policies provide that sexual harassment aganmkviduals associatedith the school is
prohibited, whether the harassmenturs on school grounds or eldere. Also, these policies

provide that sexual harassmeniymaints will be promptly inv&tigated and resolved, and that

33 It is not clear from the recomho constitutes a “certified staff member.”
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retaliation is prohibited agnst any person who files a complaiesstifies, or participates in a
sexual harassment investigation.

Defendant’s “Board Policy KIN—Complairitslesignates the Clerk of the Board of
Education to coordinate compliance withle IX’s nondiscrimination requirements.
Defendant’s “Board Policy KN-R—Complaintgtovides for informal and formal compliant
procedures and appeals to the Bloair Education. This policy dicts that all complaints should
be resolved at the lowest possibtiministrative level. At the lovst level, the district tries to
train and counsel students tdweodifferences themselves. The next lowest level is the coach
and teacher level. Above that level is tdministration at the school, followed by the
superintendent, and finally, attiBoard of Education level.

Defendant also has a “Bullying Preventioam! which provides that bullying will not
be permitted or tolerated. Doc. 72-1 at 1. Bullying is defined to include, among other things,
“intentional written, vebal or physical act or threat thatsufficiently sevee, persistent or
pervasive that it creates an intimidating, thee@tg or abusive educational environment for a
student . . . that a reasot@bperson, under the circumstances, knows or should know” could
harm a student physically or mentallig. Bullying also includes any sexual harassment in
violation of the district’s sexual harassment policy. For, “Reporting,” the Plan provides that:

Students may report any bullying incident to any adult employee of the Galena

School District. Once they have reamd a report from a student, it is the

responsibility of the employde promptly contact the prcipal of the building and

inform him/her of the complaint. A lettbox will be placed in a location accessible

to all students in each building, so studemi® feel unable to talk to staff can have

a point of contact. Once a report hasib made, it is the responsibility of the

building principal or his/her designee tovestigate the incident, and act according

to the policies of th&alena School District.

Id. at 4.
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This Bullying Prevention Plan is includedtime student handbooka also is brought to
the attention of teachers and adrsirators annually. Doc. 72-3 at 9. School administrators also
review student and staff handbooksluding bullying and related poles with the staff at the
beginning of each year. Doc. 72-2 at 8s€¢ alsdoc. 72-6 at 7-9 (Jodi Russell testified at the
beginning of the year teachers are trained ponteng bullying and hassment and review the
district’s policies.); Doc72-3 at 9 (Principal Klver stated that theaehers and administrators
also discuss what bullying meamaw to handle bullying, and whtite district does to prevent it
before school starts each yeaPyincipal VanCleave, as the dist’s representative, testified
that teachers also review the school policiebulying and sexual harassment at the beginning
of each year with the studentstireir class. Doc. 72-2 at 8-9odi Russell explained the school
provides the district polies and procedures to all students wfiteir planners at the beginning of
the school year. J.M.S. agrdkat a copy of the student hdrmbk was included in his planner,
but testified that “we were neverade to go over it, so no one read it.” Doc. 72-15 at 30. J.M.S.
read the handbook only after he was suspeadddvas shown “what the punishments were in
the handbook” for fightingld. J.M.S. was aware of defendant’s bullying polidg. at 31.

The Bullying Prevention Plan also comgirequirements for character development
programs “to encourage antidlying behavior” as well as blying training for all staff
members. Doc. 72-1 at 3. Defendant sometinass‘Character Ed” programs for the students
that sometimes focus on bullying oxsal harassment. Doc. 72-2 at 8.

The Bullying Prevention Plan also direetsch building to “gather bullying data [from
Bullying Discipline Referrals and School Climater®ys] and report the selts to the Board of
Education at the end of each school year.’c.0@-1 at 4. And, it directs each building to

establish a bullying committee tmordinate the school’s byihg prevention program, which
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should include “the building principal, one counsedi least one teacher parent, and at least
one student.”ld.

Principal VanCleave and Superintendent Srattified that Galena Middle School had a
“bullying committee” or “site council” madep of parents, students, teachers, and
administrators. Doc. 72-4 at 3 (explaining famaaller district they “kind of used our site
[councils] as bullying committee[s]” and that itaild have had students, teachers, and parents
involved); Doc. 72-2 at 7 (explaining the tidéthe bullying committee was the site council,
bullying was “some of the things” addressed at those council meetings, and that the council was
made up of more than one person from each subgroup set out in the Bullying Prevention Plan).
The site council met two or three times a yeat, ame of its jobs was discussing school climate,
bullying, and discipline.Doc. 72-2 at 7.

According to Superintendent Smith, thelding principal typically facilitated the
meetings and should have minutes or agenBas. 75-13 at 2—3. But, defendant did not
produce any agendas, minutes, member rosters, or attendance records for meetings of any
bullying committee or site couwil for the years 2011-2017. Doc. 75-26 at 2—3 (objecting to the
request as over broad in sca® seeking documents not rele/e plaintiff's claim, and
stating that it “is not aware of any documemgsponsive to this Request”). Superintendent
Smith assumed teachers on the site council would rotate. And, he thought members of the site
council would know that the council also was fiioicing as the bullying committee. But, he
also testified that he could nsdy whether the parents or stadeserving on the council would
know they also were serving oretbullying committee. He did n&how if the agenda for the

site council meetings would show that it algas a meeting of the bullying committee, though
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he was “pretty sure” bullying would have begtopic for the agendaand deferred to the
principals to answer thauestion. Doc. 75-15 at 3.

When asked, some faculty members neitteat heard of nor served on a bullying
committee and did not know which faculty mentbkad served. Coach Ryan does not recall if
there was a bullying committee and he did notesen a bullying committee during the last two
years of his employment. He also doeskmmw anyone who served on the bullying committee.
He believes that the school hadite council though. But, he doeot remember if he was ever
on a site council and testified that, though heteattd the term, he was “honestly not sure what
the site council was,” and could redy who served on it, what it did, or how often it met. Doc.
72-11 at 4. Coach Williamson testified similarthe did not serve on a bullying committee, he
doesn’t remember hearing of one, and duesknow anyone who has served on a bullying
committee. He does remember a site councildbas not recall who served on it or what topics
they took up. Doc. 72-12 at 5; Doc. 75-22atTamara Ballentyne does not know if her school
has a bullying committee and she has not servetd @oc. 75-25 at 8. Diana Moss also has not
served on a bullying committee aocould not identify any adultwithin the district who had
served on such a committee. Doc. 75-28.aCoach Thompson does not know about a specific
bullying committee, and she hadt served on and was not aeaf anyone serving on such a
committee’* Doc. 72-7 at 8. Jodi Russell, on the other hand, was aware of a safety committee
and testified she believes the bullying commitfaéls under that [committee’s] umbrella.”

Doc. 72-6 at 6. Ms. Russell never had served on that committee.
The district’s representative testified thaaifeacher determines that an incident was

bullying, and not merely a conflict between snt$, the teacher must report the behavior

34 Coach Thompson is employed byatelant only as a coach, not a teacher.
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verbally or in writing. Doc. 75-19 at 2. Wherkad what the district’s policy is about the form
of the report, the district’s representative testified, “We ask teachers to submit in writing . . . a
documentation of the incident that happenedthadgeople involved,” which they can submit in
digital form. Id.; Doc. 72-2 at 5. Between July 1, 2011 and June 30, 2016, the district could
recall five specific incidents of llying that were reported and recedlin the district’s records.
The district’s representativestified more reports weregorded, but, whetestifying, the
district’s representate could remember and provideesfic knowledge about only five
incidents involving five dferent victims, one of whom was J.M.S. Doc. 72-2 at 6. The incident
submitted involving J.M.S. was when D.O. stuck his hands down his pants, then rubbed them on
J.M.S.’s face in May 2016. The other four ohnts involved elementary school students.

The district’s representative also testified it district doesn’tdg entries in the system
“when we just conference with kids.” Dot5-19 at 4. And, in respoago a few hypothetical
scenarios, the district’s representative exymdiwhether an incidemtould require a written
report or entry into the datad would depend on the supervidorEssentially, if the students
had been counseled and the adstrator thought theitsiation wasn't bullying and was resolved,
it may not be reported in thestgm. If the administrator determined bullying had occurred,
“they would be punished with after school dei@mtISSs, time out of school, [or] Saturday
school,” which is recordedd. But, whether punishment was implemented and recorded on the
first or second offense depermsthe situation and is determined in the administrator’'s

discretion. For repeat offendetbe punishment likely would escalate. Also, it is up to the

35 Defendant objects to the following explanations of how incidents may be handled within the district,
arguing plaintiff has “mischaracterizB[and misstate[d] the witness’s iesbny” and contending “the witness’s
responses to hypothetical questioning should be disregarded.” Doc. 80 at 75—-77. Bdandefever cited a rule

of evidence or any other legal authoffity its conclusory assertion that theestions are improper. The court reads
the district representative’s testimony as examples to explain how defendant’s policies Byiogtdnd reporting
are implemented in practice and overrules defendant’s objections.
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administrator who meets with the students tordetee if he should label the incident as bullying
or sexual harassment, and whether he shouldrdent the incidentrad conference with the
students even where no punishment is implemertte@n if a teacher or administrator believes
bullying or sexual harassment had occurred, it n@ybe reported in the reporting system if
they believed the incident was resolved througbre#erence with the student. The administrator
exercises discretion whether to record the intide the system where counseling has occurred
without any other discipline. ‘flings that are entered in Pav&chool’—the district’s record
system—"are passed the counseling levestnod the time.” Doc. 75-19 at 9.

The district’s representative testified that tistrict resolves most matters of bullying
and sexual harassment at the student-on-stugaicher-student, or principal administrative
level—i.e., the lowest possible administratikeel as directed by Board Policy KN-R—
Complaints. Teachers exercise discretion wiheriding how to resolve an issue, unless it
requires automatic referrals to the office.

Jodi Russell testified that it is mandatdoy teachers to report bullying or harassing
incidents to the principal, though a particulamm is not required. The teacher, depending on
the situation, could elect to send an email, writgibn a form, or go talk to the principal. Doc.
72-6 at 6-7. Itis Ms. Russellis;nderstanding that harassmerdudles verbal harassment, and
would include statements that demean a sttlsisexual orientationr perceived sexual
orientation. And, Jodi Russell respondedjti@stions about how shhandles bullying or
harassment. Asked about a hypothetical scerafishe heard a studeoall another student
“fucking fag’—she probably would deem thatllging, feel obligated taeport it, and would do

so by writing it up and referring the student to the offfc€oach Thompson had a similar

36 Defendant objects to plaintiff's attempt to “improperly use the hypothetical testimony of the witness” and
argues Ms. Russell’s testimony is “immaterial becausevidence has been presentieat any teacher overheard
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understanding in terms of whatrhasment includes. Also, she agreed that, if a staff member
observes harassment, reporting iswaandatory. Doc. 72-7 at 9. She testified that she never
has been involved in an investigation of stutden-student sexual harassment or heard of the
district conducting suchn investigation.

Jodi Russell testified that defgant had a “bully box” at orténe. Doc. 72-6 at 6. Also,
there is a form on defendant’s websiteenghbullying can be reported anonymoudly. Coach
Thompson testified the school has a bully box inatfiee as well. Doc. 72-7 at 8. Jodi Russell
has never submitted a bullying report using the online form. Diana Moss never has filed a
bullying report with the districand she is not aware of any otlegichers or staff doing so. Doc.
75-23 at 4.

Diana Moss testified that she is not awaramy student in Galena who was disciplined
for bullying another student in recent yea®c. 75-23 at 7. But, it is her understanding that
the district has a zero tolerance policy fghting, student-on-studes¢xual harassment, and
student-on-student bullying. She is aware thatdistrict has suspendistudents for violating
the zero tolerance policy for fighg, but is not aware of any spensions for violating the zero
tolerance bullying policy or zero tolerance sexual harassment policy.

Student climate surveys atenducted by the Kansas Communities that Care, and the
survey results are compiled into reports. Thweys are distributed to sixth, eighth, tenth, and
twelfth grade studentsg., the students have the opportunitydke the survey every two years.

Not all students participate—some paresystheir children out of the survey.

another student call [J.M.S.] this word and failed to repdrtdioc. 80 at 72—73. But, defendant never cited a rule
of evidence or any other legal autityfor its conclusory assertion thislis. Russell’s responses to hypothetical
questions are improper. The court reads Ms. Russell’s testimony as examples to explain how defendast’s poli
about bullying and reporting were intended to work and overrules defendant’s objection.
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The reports include data orttslent opinions and percepti® on bullying at school.”
Doc. 75-6 at 6-9; Doc. 75-7 at 9-13. The reportaataddress the nature or type of bullying;
instead, the survey asks geneyaéstions about the frequencyasfd responses to bullying.
And they compare the district's data to staide data. For example, the report for the 2013-
2014 year shows the percentage of students who “reported yes (sometimes, regularly, or
everyday)” to the question: “During this schgelr, how often have you seen someone being
bullied?” Doc. 75-6 at 6. 67.46% was reportedtiie district, compared to 60.51% state-wide.
Id. Participation across all grasl surveyed in defendant’ssttict for this 2013-2014 report was
68.83%. Doc. 75-6 at 2.

Superintendent Smith testified that heuld have looked through the 2013-2014 report.
When asked if the “prevalence of students repg experience with bullying” became a concern
to him (based on the report, not the abovesitative example), Superintendent Smith said
“Well, | think it's always a concer. If one student is being buldieit would be a concern to me.
So, yes.” Doc. 72-4 at 4.

Principal VanCleave, as the district’'s dggted Rule 30(b)(6) repsentative, testified
that he didn’'t know if a school climate surwegs conducted for the 2015-2016 school year. He
also testified that the middletsmol did not report incidents of lying to the Board of Education
at the conclusion of the 2015-204éhool year. Principal Klavéestified that the Board of
Education has access to the school’s databaseeittam access the school climate surveys.
And she states that, under the Bullying Preverilam, she does not have to report bullying data
at a formal board meeting. Instead, it camegorted via the database or through a bullying
report in between school board meetings. Docl 803. Superintendent Smith also believes he

visited with the Board of Education about datthgeed on bullying and issues. Doc. 72-4 at 4.
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Diana Moss remembers a couple of timdmn the administration provided her
information about school surveys reporting exgeces with bullying. Shrecalls that, in a
group staff setting, “we were disssing different levels of comfort that kids felt within the
district and that some felt safe and someliledt bullying was an issue.” Doc. 75-23 at 3—4.
They then reviewed the steps in the distriBtiglying Prevention Plan, and an administrator
made sure they understood the contents. DiaresMas asked in her deposition to consider the
survey results from the 2013-2014 report where 67.d68arveyed students reported they had
seen someone bullied. She considered that pegeetdde a troubling reku Doc. 75-23 at 5.

Employees also undergo other training abdmulying and harassment. Diana Moss
testified that some of her pesfsional development training, whilee advertised subject matter
may not have been bullying sjfezally, has included element®ncerning bullying. Doc. 72-5
at 4. Assistant Principal Strickland testified thatreceived traininga@ut bullying and bullying
prevention. Doc. 72-10 at 11. Teachers in tis¢&ridt were required twatch video webinars
about bullying beginning with the 2014-201%sol year. Doc. 72-2 at 9-10. Jodi Russell
explained that every three or four yearg, tdsachers receive formal training about sexual
harassment and bullying and also, teachers a®ueaged to secure their own training about
bullying and sexual harassment. Doc. 72-6 at 8.

V. Summary Judgment Standard

Summary judgment is appropaf the moving party demotrates that there is “no
genuine dispute as to any maéfact” and that it is “entied to a judgment as a matteriaiv.”
Fed. R. Civ. P. 56(akee also In re Aluminum Phosphide Antitrust Litgf)5 F. Supp. 1457,
1460 (D. Kan. 1995). When it applies this stadd#re court “view[s] te evidence and make[s]

inferences in the light mo&vorable to the non-movantNahno-Lopez v. House825 F.3d

54



1279, 1283 (10th Cir. 2010) (citir@ldenkamp v. United Am. Ins. €619 F.3d 1243, 1245-46
(10th Cir. 2010)).

“An issue of fact is ‘genuine’ ‘if the evidencg such that a reasonable jury could return a
verdict for the non-moving party’ on the issuéd. (quotingAnderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (19868ee also In re Urethane Antitrust Liti@13 F. Supp. 2d 1145, 1150
(D. Kan. 2012) (explaining that “[a]n issue of factgenuine’ if ‘the evidence allows a

reasonable jury to resolvedlissue either way.” (quotingaynes v. Level 3 Commc'ns, LLC
456 F.3d 1215, 1219 (10th Cir. 2006))). “An issueaat is ‘material’ ‘if under the substantive
law it is essential to the proper pasition of the claim’ or defense Nahno-Lopez625 F.3d at
1283 (quotingAdler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998) (citing
Anderson477 U.S. at 248)).

The moving party bears “botie initial burden of production on a motion for summary
judgment and the burden of establishing that sumpioagment is appropriate as a matter of
law.” Kannady v. City of Kiowgb90 F.3d 1161, 1169 (10th Cir. 2010) (quofimginor v.

Apollo Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To nibéet burden, the

moving party “need not negateemon-movant’s claim, but needly point to an absence of
evidence to support the non-movant’s claimd’ (quotingSigmon v. CommunityCare HMO,

Inc., 234 F.3d 1121, 1125 (10th Cir. 200&¢e also In re Urethane Antitrust Liti@13 F.

Supp. 2d at 1150 (explaining thatrfeovant that does not bear the ultimate burden of persuasion
at trial need not negate the atlparty’s claim; rather, the movanéed simply point out to the

court a lack of evidence fordtother party on an essentiamlent of that party’s claim.”

(citation omitted)).
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If the moving party satisfigss initial burden, the non-movingarty ““may not rest on its
pleadings, but must bring forward specific fagt®wing a genuine isstder trial as to those
dispositive matters for which darries the burden of proof.’Kannady 590 F.3d at 1169
(quotingJenkins v. Woqd1 F.3d 988, 990 (10th Cir. 19963ke also Celotex Corp. v. Catrett
477 U.S. 317, 324 (1986hnderson477 U.S. at 248—-49. “To accomplish this, the facts must be
identified by reference to affavits, deposition transcripts, specific exhibits incorporated
therein.” Adler, 144 F.3d at 671 (citinffhomas v. Wichita Coca-Cola Bottling C868 F.2d
1022, 1024 (10th Cir.gert. denied506 U.S. 1013 (1992)).

Finally, summary judgment ot a “disfavored procedurahortcut.” Celotex 477 U.S.
at 327. Instead, it is an important procedtdesigned ‘to secure the just, speedy and
inexpensive determinatioof every action.” Id. (quoting Fed. RCiv. P. 1). “The very purpose
of a summary judgment action is to detene whether trial is necessaryWhite v. York Int'l
Corp, 45 F.3d 357, 360 (10th Cir. 1995).

V. Defendant’s Summary Judgment Motion

Defendant seeks summary judgment agatasntiff’'s claim for sex or gender
harassment violating Title IX.

Title 1X of the Education Amendments Act of 193@vides that “[nd person in the
United States shall, on the basisek, be excluded from participgzn in, be denied the benefits
of, or be subjected to discrimination under adyaation program or activity receiving Federal
financial assistance . ...” 20 U.S.C. § 1681(@jurts generally asse$gle 1X discrimination
claims under the same legal an&yapplied to Title VII claims.E.g, Gossett v. Okla. ex rel.
Bd. of Regents for Langston Uni245 F.3d 1172, 1176 (10th Cir. 200nd, courts “readily

concludg] that same-sex student-on-student harassmetionable under Title IX to the same
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extent that same-sex harassment is actionable under Title Mieho v. Tonganoxie Unified
Sch. Dist. No. 464377 F. Supp. 2d 952, 963 (D. Kan. 2005) (cifingzier v. Fairhaven Sch.
Comm, 276 F.3d 52, 65-66 (1st Cir. 2002)). Unliked NIl cases, courts in Title IX cases
“must bear in mind that schools are unlike tbalaworkplace and that children may regularly
interact in a manner that walbe unacceptable among adult®avis v. Monroe Cty. Bd. of
Educ, 526 U.S. 629, 651 (1999).

The Supreme Court has provided three insitraevidentiary methodthat a plaintiff
who is the same sex as his harasser maghme that the harassment was based on Gexale
v. Sundowner Offshore Servs., |i&23 U.S. 75, 81 (1998)These methods permit such a
plaintiff to show that: (1) the harasser is mated by sexual desire, (2etharasser is motivated
by general hostility to the presamof having another person oéteame gender as the harasser
in the workplace, or (3) direct comparatesdence showing how the harasser treated both
males and females in the workpladd. at 80—81.But these three evidentiary methods are not
exhaustive.Theng 377 F. Supp. 2d at 964.

Courts have held that gender stereotypsngnother method for proving that same-sex
harassment is based on sé&#edina v. Income Support Djv13 F.3d 1131, 1135 (10th Cir.
2005) (citingPrice Waterhouse v. Hopking90 U.S. 228, 235 (1989))Under the gender
stereotyping method, a plaintifiust show that his harasserere acting to punish him for
failing to conform to the steregies about the plaintiff’'s gendeld. “Whatever evidentiary
route the plaintiff chooses to follow,” to sueckon a Title IX sex or gender discrimination
claim, a plaintiff must “provehat the conduct at issue was not merely tinged with offensive
sexual connotations, but actually constituted discrimination because ofGeacle 523 U.S. at

81 (internal quotation marks and alterations omitted).
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Besides proving the discrimination occurred because of the victim’s sex, a Title IX
plaintiff must clear othehurdles. For a public school distrigho receives federal funds to be
held “liable under Title I1X for stdent-on-student sexual harassnigoiintiff also must prove
that the school acted with “tiberate indifference to known aai$ harassment in its programs
or activities,” and that the “harassment [ja® severe, pervasive, and objectively offensive
that it effectively bar[red] the victim’s acce®ssan educational opportunity or benefitTheng
377 F. Supp. 2d at 963 (quotiBgvis v. Monroe Cty. Bd. of Edu&26 U.S. 629, 633 (1999).
Defendant’s motion for summary juahgnt relies on the first half ofiis standard. Namely, as
explained below, it argues that the summadgment facts present no triable issue whether

defendant acted with deliberate indiffecerto known acts of harassment based ori%ex.

s7 The Fifth Circuit aptly has identified tledements required dyavisas follows:

A school district that receives federal funds may be liable for student-on-student harassment if the
district (1) had actual knowledge of the harassment, (2) the harasser was under the district’'s
control, (3) the harassment was based on tttévs sex, (4) the harassment was so severe,
pervasive, and objectively offame that it effectively barred théctim’s access to an educational
opportunity or benefit, and (5) the district was deliberately indifferent to the harassment.

Sanches v. Carrollton-Farmers Branch Indep. Sch. 847 F.3d 156, 165 (5th Cir. 2011) (internal quotation
marks, citations, and alterations omitted) (holding hangssbnduct alleged by cheeslder failed to state a claim
under Title IX as a matter of law).

38 Defendant’'s summary judgment motion does not contest whether the alleged gendet-coiethtet rose

to the level of actionable harassmenes-whether it was so “severe, pervasiand objectively offensive” that it
deprived the victim “of access toetleducational opportunities or béiteprovided by the school.See Davis526

U.S. at 650-51. But, at trial, plaintiff also must showdgg-oriented conduct that rises to this level. The Supreme
Court has noted “the practical realities of respondingudestt behavior” by adding this requirement to show the
harassment has a “systemic effect on educational prognaatsivities” in addition to the requirement to show
“official indifference to known peer sexual harassmemd.”at 653. The Supreme Court has cautioned:

Indeed, at least early on, studeaits still learning how to interacppropriately with their peers. It

is thus understandable that, in the school setting, students often engage inbastdts teasing,

shoving, pushing, and gender-specific conduct that is upsetting to the students subjected to it.
Damages are not available for simple acts of teasing and name-calling among school children,
however, even where these comments target differémgender. Rather, in the context of student-
on-student harassment, damages are available only where the behavior is so severe, pervasive, and
objectively offensive that it denies its victims theialbpccess to education that Title IX is designed

to protect.

Id. at 651-52.
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Defendant makes four prinpal arguments why summanydgment is appropriaterirst,
defendant contends that the antroverted facts cannot supparfinding that J.M.S. was
harassed because of his s&econddefendant argues that J.Ma&®d S.E.S. did not report some
harassment to the required levebdficial within the school district.Third, defendant argues
that J.M.S. and S.E.S. did not provide defendafficiently detailed notice of the alleged sexual
harassment+e., the evidence does not support a findirat tefendant had actual knowledge of
harassment based on sévast defendant argues that the uncomerted facts cannot support a
finding that the district actedith deliberate indifference. The second, third, and fourth
arguments are all tied to the “deliberate ffedence to known acts of harassment” elements.
The court addresses each of defendant’s arguments, in turn,Below.

A. HarassmentBased onSex

First, defendant argues that the evidenaehca support a finding that J.M.S. was
discriminated againgtecause ofiis sex. As noted above, ajpitiff must “prove that the
conduct at issue was not merely tinged woitfensive sexual connotations, but actually
constituted discrimination because of se@hacle 523 U.S. at 81 (internal quotation marks and
alterations omitted). Harassment is not “automatically discrimination because of sex merely
because the words used haveusg content or connotationsId. at 80.

One method a Title IX plairffimay use to prove harassmeatcurred because of sex is
by showing he was discriminated against bechedailed to conform to gender stereotypes.

Thenqg 377 F. Supp. 2d at 964 (collecting cases ‘tmate held that this gender stereotyping

39 Defendant also asserts that defendant and its eegdpgs government officsalare presumed to have
acted in good faith. Doc. 72 at 44-45; Doc. 80 at 82—83. Citing only cases outside the Title IX and Title VII
context, defendant suggests that plaintiff also must rebut or overcome this presu@eddnc. 72 at 45.

Neither the Supreme Court nor our Circuit has hinteddiatcoming this presumption is an element of a Title IX
case.
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theory provides another method . . . for proving Haahe-sex harassment is based on sex”). But,
binding precedent is clear: Tenth Circuit law sloet recognize a claim for harassment based on
a plaintiff's sexual orientation grerceived sexuarientation. Medina v. Income Support Djv.

413 F.3d 1131, 1135 (10th Cir. 2005) (recognizingaintimay exist where the evidence shows
“the harasser was acting to punthl plaintiff's noncompliance ith gender stereotypes,” but
affirming district court’s granof summary judgment for defendant and holding Title VII does
not recognize a claim based on sexual oaigort where plaintiff had alleged she was
discriminated against because she was a rsstenal woman, who acted differently than her
lesbian co-workers).

Here, plaintiff relies on the gender stergmty method to prove actionable harassment
based on sex. Defendant carte the conduct plaintiff relies da support her claim (asserted
on student J.M.S.’s behalf) does not establishttietnotives behind the students’ actions were
fueled by J.M.S.’s failure to conform to stetgmcal expectations of masculinity. Instead,
defendant asserts, plaintiff cannot show wheg/ather students engaged in the alleged bullying
or harassing conduct. And, detlant argues, how J.M.S. dressed, wore his hair, and behaved
are not “characteristics which che considered [] non-masculinenature sufficient to establish
sex based harassment under Title IX.” Doca727-48. Defendant notes the undisputed facts
show that J.M.S. played sport&d girlfriends, and instigated fightand he is “not alleged to
have displayed any effeminate attributekl” at 48.

In Theng this court considered whether a etyiof harassing conduct, including name-
calling “with various sexual overtones” such aagdf’ “gay,” and “flamer” and rumors about
plaintiff masturbating aschool, could constitute harassment based onBesnqg 377 F. Supp.

2d at 954-56, 964—65Thenoconcluded that “a rational trier €&ct could infer that the plaintiff
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was harassed because he failed to satisfyg@sspstereotyped expectations for his gender
because the primary objective of plaintiff's hegars appears to have been to disparage his
perceived lack of masculinity.Id. at 965;see also Schmedding v. Tnemec Company,l18¢.
F.3d 862, 865 (8th Cir. 1999) (reversing distriotit’s order granting motion to dismiss a Title
VII claim and holding complaint stated sufficiestaim that discrimination was based on sex, not
sexual orientation, despite conduct includiagrong other things, taunting plaintiff as
homosexual, where plaintiff arguédvas done “in an effort to éb@se his masculinity, not . . .
because his homosexual operceivedas being homosexual*f;Montgomery v. Indep. Sch.

Dist. No. 709109 F. Supp. 2d 1081, 1090-93, 1098 (D. Minn. 2000) (holding plaintiff's Title
IX sexual harassment claim survived a motion for judgment on the pleadings and summary
judgment motion where harassment included, anodingr things, “name-calling and other forms
of verbal abuse [that] repeatedly indicated plaeassers] perceived plaintiff to be homosexual”
because, while the misconduct could have txeeed on his perceived sexual orientation, the

facts also supported a claim that he “did fitdtis peers’ stereopes of masculinity”}!

40 The harassing conduct allegedSichmeddinga Title VII case, included plaintiff being “patted on the
buttocks; asked to perform sexual acts; given derogatory notes referring to his anatothyiacadle such as
‘homo’ and ‘jerk off”; as well as subjecting plaintiff “to the exhibition of sexually inappropriate behavior . . .
including unbuttoning of clothing, scratching of crotches and buttocks; and humeidgdhframe to [plaintiff's]
office.” 187 F.3d at 865.

4 The male plaintiff ifMontgomerywas called a variety of names, including, among others, “faggot,” “fag,”
“Jessica,” “girl,” “princess,” “bitch,” “homo,” and “queer.Montgomery 109 F. Supp. 2d at 1084. The court noted
that a reasonable factfinder could infiem calling plaintiff “Jessica,” a girl's name,” that the harassers believed

“he exhibited feminine characteristicsld. at 1090. The court also found it important that the harassment began as
early as kindergarten, when children may not have solidified a sexual preference or unddrataneheans to be
“homosexual” or “heterosexual,” so it was “much more plausible that the students began tormenting him based on
feminine personality traits that he exhibited and the perception that he did not engage in behaviors lbefitting a

Id. Ultimately, the court denied defendant’'s summary judgment motion, finding plaintiff's allegations that “his
harassers called him names targeted at homosexuals and spread rumors about his sexual orientation, as well as
subject[ed] him to more severe forms of misconduct such as asking him for sexual favors, grabbitgrhisdnd

inter thighs, and subjecting him to acts of pretendedrapal’ were sufficient to suppt a submissible Title IX

claim for harassment based on sé&k.at 1092—-93, 1098.
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Thenoalso recognized that ordinary namdiing alone probably was insufficient to
withstand summary judgment. 377 F. Supp. 2d at &&&also Davih26 U.S. at 651-52
(explaining that “[d]Jamages armmt available for simple acts tdasing and name-calling among
school children . . . even where these commemgetalifferences in gender” unless, under the
circumstances, the behavior is so “severe, per@aand objectively offemge that it denies its
victims the equal access to education Trité IX is desgned to protect”)Sanches v.
Carrollton-Farmers Branch Indep. Sch. Dj#47 F.3d 156, 165-66 (5th Cir. 2011) (concluding
conduct merely was teasing or bullying becauséivation of alleged harasser was “personal
animus”—plaintiff was dating the harasser’stwyfriend and plainff’'s mom had gotten the
harasser in trouble at smbi—not plaintiff's gender) But, because the origins of the name-
calling inThenotraced back to the rumdnat plaintiff was caught masturbating at school, the
court concluded a rational trier of fact could filit the harassers “believed that [plaintiff] did
not conform to male stereotypes gt engaging in such behaviorsathool, i.e., that he did not
act as a man should actd.

In Medina v. Income Support Divisigthhe Tenth Circuit considered a gender-
stereotyping theorin the Title VIl conext. 413 F.3d 1131. Thdedinaplaintiff tried to assert
a gender-stereotyping theory by alleging “shes yanished for not actnlike a stereotypical
womanwho worked afthe defendant-employer]—which,@rding to her, is a lesbianld. at
1135. But, “there [was] no evidence . . . tf@aintiff] did not dress or behave like a
stereotypical woman.Id. So, the Tenth Circuit concluded her claim was based on her sexual
orientation—not sex stereotyping—and helddisrict court properly had granted summary

judgment against her Title VII claimd.
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Here, viewing the evidence and drawing reastmatferences in the light most favorable
to plaintiff, a genuine issue afiaterial fact precludes summary judgment. J.M.S. is not required
to have come to school “wearing make-up ag-8ger, using nail poliskgressed in a skirt,
carrying a purse or engaging in other behaviaas thight be traditionally associated with being
female,” as defendant suggestaéxessary, Doc. 80 at 84-85, farasonable jury to conclude
J.M.S. was harassed because of a failure to aonfmistereotypical expeations of masculinity.
Instead, a reasonable jury could concludevhs harassed for failing to satisfy his peers’
stereotyped expectatis for his gender+e., that the primary objectevof the harassers was
mocking his perceived lack of masculinitgee Thend77 F. Supp. 2d at 973—-75 (explaining
that the Supreme Court has recognized a “fatloreonform to gender stereotypes” theory of
harassment, and this theory does not necéssaguire evidence that the plaintiff was
effeminate)see also EEOC v. Grief BraSorp., No. 02-CV-468S, 2004 WL 2202641, at *12—
15 (W.D.N.Y. Sept. 30, 2004) (collecting casad aoncluding evidence to support plaintiff's
gender stereotyping sex discrimimaticlaim could include the fact he wore an earring, but also
that he “refused to engage in daily dissiwns about women, sexdahtasies, the female
anatomy, penis size, oral and anal sexsexdial encounters with women, and otherwise
rebuffed his harassers attempts to engagerhoffensive discussions” and that he “was
subjected to taunts disparaging hiasculinity, such as ‘fag™¥

J.M.S. conceded he did not know whe tither students had called him names and
picked on him. But, the admissible evideno@etheless can support asenable finding that
J.M.S.’s harassment traces back to when ha glidtinctive haircutrad changed his style in

seventh grade. A reasonableyjeould infer that the allegdthrassers used the “Locker Room”

42 The plaintiff inGrief Bros.was homosexual, but his co-workers did not know his sexual orientation or
think he was homosexual. 2004 WL 2202641, at *10-11.
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nickname and other terms suggesting homosexusditause of the way J.M.S. looked, dressed,
and behaved, as compared to other retaldents at his school—and not because he was
homosexual, or because studente@®ed him to be homosexual.

The record includes admissible evidence thatS.Mid not dress like other male students
and wore a different hair sg/l Superintendent Smith belerl students may have picked on
J.M.S. because of the way he dressed. TamdlenBae testified that she believes J.M.S. was
bullied, in part, because he dressell and styled his hair. She alstated that J.M.S. did not fit
with the student culture at Galena Middle Scho®dIR.D., S.D.K., ands.P. explained students
began making fun of J.M.S. because he gottindis/e haircut in seventh grade. A reasonable
jury could find that the use of the words “ga$fdg,” and other namealling was associated
with “the way [J.M.S.] looked,Doc. 75-2 at 1; Doc. 75—-3 atdee alsdoc. 75-4 at 1, and not
his sexual preference.

This conclusion doesn’'t mean that evetydent who is subjected to name-calling
because of the student’s looks will recoverlfarassment based on gender, or failure to conform
to gender stereotypes. Here, the evident¢karsummary judgmeifacts could produce a
rational finding that the alleged discrimir@tiunderlying J.M.S.’s claim was based on his
perceived sexual orientation—or resulted from oeascompletely unrelated to J.M.S.’s gender
or perceived sexual orientatioBut, the opposite is equally true rational trier of fact also
could conclude the harassershuoents were based on J.M.S.’#uee to conform to the other
male students’ stereotypes for masculiniiye--how a stereotypical middle school aged boy
should look and act. For instance, E.O. and u@stioned why J.M.S.’s girlfriend would date
someone like J.M.S. and suggested a different—eonéd infer, more masculine—student could

steal J.M.S.’s girlfriend away from him. Onnsmary judgment, the coudn’t free to weigh the
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evidence and competing inferences and declare a wiBwssett245 F.3d at 1175. To the
contrary, jury must decide whwedr J.M.S.’s peers engaged ie ttonduct at issue here based on
J.M.S.’s sex.

Because a rational trier of fact could infiee student-harassers’ objectives were to
criticize J.M.S.’s perceived lack of masculinitygenuine issue of fammains whether J.M.S.
was discriminated againisecause ofiis sex. In sum, the couwrdnnot conclude as a matter of
law that the harassment here was based on somgaittier than J.M.S.’s failure to conform to
“his peers’ stereotyped egptations for his gender.Thenq 377 F. Supp. 2d at 965, 971-75.
The court thus denies defendant’s reqf@ssummary judgment on this basis.

B. Deliberate Indifference to Known Acts of Harassment

Title 1X holds a federal fundg recipient liable “for itowndecision to remain idle in the
face of known student-on-student harassment in its schdobiis 526 U.S. at 641. In this
sense, Title IX doesn’t impose litity on a school district becaa®f the harasser’s actions. To
the contrary, Title IX imposesdbility where the school district displays deliberate indifference
to known acts of sexual harassment which effegtiealises or subjects students to harassment
(or makes them more vulnerable to i)l at 641-645.

This standard requires more than negligerdeat is, a Title IXplaintiff cannot hold a
federally funded school district lismerely for failing “to react to . . . harassment of which it
.. .should hav&known.” Id. at 642. Instead, a school districtiable only when it remains
“deliberately indifferent to acts of . . . f@sment of which it fthactual knowledge.ld. And,
the liability of the district is limited této circumstances where[] the [school] exercises
substantial control over bothe harasser and the contexwihich the known harassment

occurs.” Id. at 645. In short, a school district cannot be held liable where it “could not have
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remedied the harassment because it had no knowledge thereof or had no authority to respond to
the harassmentj’e., authority “to take remedial actionMurrell v. Sch. Dist. No. 1, Denver,
Colo, 186 F.3d 1238, 1246 (10th Cir. 1999).

The next three subsectioosnsider defendant’s nextréde arguments. With these
arguments, defendant contests whether pfahms adduced admissible evidence that can
support a reasonable finding of the “attkrmowledge” and “deliberate indifference”
requirements.

i. Reporting to Appropriate Officials

Defendant’ssecondargument for summary judgment contends that J.M.S. and S.E.S.
failed to report the harassment to the approphatel of official withinthe school district, as
Title IX requires. Defendant concedes that S.E.S. and J.M.S. reported some of the alleged
harassment based on sex to appropriate schiicibtd. But, defendant argues, any conduct
reported to “[lJower level employees like teach and guidance counse@re not appropriate
officials.” Doc. 72 at 48 So, defendant contends, only conduct reported to a principal or higher
level school official can forrthe basis of plaintiff's claim?

Plaintiffs asserting a Title IXlaim must show that “tlyebrought the situation to the
attention of an official at the educationastitution receiving TitldX funds who had the
‘authority to take corrective act’ to remedy the harassmentMorse v. Regents of the Univ. of
Colo., 154 F.3d 1124, 1127-28 (10th Cir. 1998) (reportiagassment to university dean and
affirmative action officer was sufficient) (quotiigebser v. Lago Vista Indep. Sch. QiS4

U.S. 274, 290 (1998)). The Supreme Court explain€gkinserthat the school district must

43 For the first time in its Reply, defendant identifies specific factshat, according to defendant, plaintiff
failed to report to an appropriate official (or failed to dymufficient detail) and cannot support plaintiff's claim.
The court addresses these specific facRart IV.B.ii, below. For purposex the current subsection, the court
addresses only the “appmigite person” argument.
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have “actual knowledge” of the conduct so that it has “an opportuni#kéoaction to end the
harassment or to limit further harassmeriZ4 U.S. at 289-90. This means the harassment

must be brought to the attemti of an “appropriate person™+e., “at a minimum?” an official

who “has authority to address the alleged disicration and to instituteorrective measures on
the recipient’s behalf.1d. at 290-91 (concluding that high school principal who had received a
complaint about a teacher making inapproprcatements in class wanot provided actual

notice sufficient to alert the piipal to the possibility thahe teacher was having a sexual
relationship with a studentnd explaining that where the teachs the harasser, his own
knowledge is not the same as the school disrknowledge because “the knowledge of the
wrongdoer himself is not pertént to the analysis”).

The Tenth Circuit has addresgbé level of school officialaho have “requisite control
over the situation” for a school district defentlto have receivethctual knowledge of” and
have been “deliberately indiffaneto, the alleged harassmenMurrell, 186 F.3d at 1247. And,
in Murrell, the Circuit declined to limit the “apprapte official” requirement strictly to
principals or highelevel officials. Id. Specifically, the Tenth Circuit explained:

We decline to simply name job titles thabuld or would not adequately satisfy

this requirement. School districts caimt a number of lays below the school

board: superintendents, pripals, vice-principals, ankachers and coaches, not

to mention specialized counselors suclTidle 1X coordinators. Different school

districts may assign different duties to thpssitions or even ject the traditional

hierarchical structure agether. Because offic&l roles vary among school

districts, deciding who exercises substantial control for the purposes of Title IX

liability is necessarilya fact-based inquiryDavis makes clear, however, that a

school official who has the authoriy to halt known abuse, perhaps by

measures such as transferring the hamsing student to a different class,
suspending him, curtailinghis privileges, or providing additional supervision,

would meet this definition

Id. (emphasis added) (internal quotation nsaditations, and alterations omitted).
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Applying this standard to the summary judgrhrecord here, the evidence can support a
finding that J.M.S. or S.E.S. reported the gdlé harassing conduct to an appropriate-level
employee. First, a reasonable jury could firgirtheports to Superintendent Smith, Principal
Klaver, Principal VanCleave, or Assistant Printig&rickland (who was in charge of discipline)
were made to officials who exercised substactatrol over the allegkstudent harassers and
they possessed authority tdaess and try to correct it-e., a reasonable jury could conclude
they are “appropriate persongid if they had received actuabtice, the school district had
received actual noticeSee Murrell 186 F.3d at 1247 (principal as highest ranking administrator
in the school exercised substahtiantrol over the hasser and the “school environment during
school hours, so her knowledge may be chargdaet&chool District”). And, defendant seems
to concede as much—at least for the prinsipad superintendenrtthus precluding that
summary judgment as a matter of laased on defendant’s second argum&sateDoc. 72 at
48-49.

Also, to the extent teachers or coaches “exercised control over the harasser and the
context in which the harassment occurred’—a-taaged inquiry—a rational trier of fact also
could find that they meet the “definitiarf ‘appropriate persons™ under Title IXSee Murrel)

186 F.3d at 1248 (“Where the victim is compilag about a fellow sident’s action during

school hours and on school grounds, teachers mayw&skss the requisite control necessary to
take corrective action to end the discrintioa.” (internal quotation marks and citation
omitted));see also Montgomerg09 F. Supp. 2d at 1099 (rejecting defendant’s argument that
victim must give actual noticef student-on-student harassmanprincipal or higher official
“[b]ecause teachers ordinarily mtain at least some level of disciplinary control over their

students, [and] it is reasonable to infer theg hathority to take digglinary action and to

68



institute other corrective measures to end thiadsanent,” and noting that district policy required
teachers to report sexual harassment, meanind'tiagithe authority to take at least this
minimal corrective measure, which, if effealy carried out, would ipart knowledge of the
harassment to higher School Dist officials with even geater authority to act”).

Viewing the summary judgment facts herdhe light most favorable to plaintiff, a
reasonable jury could find that the teachers and coaches at Galena Middle School exercised
control over their students or athds. Likewise, a reasonable juwguld find that they possessed
the ability to control the context wherestharassment occurred and institute corrective
measures, particularly where the conduct occurréldeir classroom or their practices fields.
While teachers and coaches may not exercise the same degree of control or have the ability to
impose the same corrective measures as a principal, assistant principal, or superintendent, a
rational juror could find thateporting student-on-student hasanent to a coach or teacher
gualified as reporting it to an pjpropriate person.” Indeed, teehool district’'s own policy calls
for district employees to rels@ incidents at the lowestdel possible—and the level above
students resolving differences themselves tkateachers and coaches level. And, the Bullying
Prevention Plan—which includes any sexual harassin violation ofthe district’'s sexual
harassment policy as bullying—permits studentepmort bullying to “any adult employee.”

Doc. 72-1 at 4.

As an example, a reasonalley could find that the conduct in Diana Moss’s classroom
occurring within her earshot wasthin her “requisite control necessary to take corrective action
to end the discrimination.Murrell, 186 F.3d at 1248. And, on teemmary judgment version
of the facts, some of the aljed harassment happened in #&#ing, with no responsive action

taken by Diana Moss. G.P.’s actions took placels. Moss’s classroom within a place where
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she could see his actions and hear his commémtd, despite this knowledge and despite other
students observing G.P.’s treatment of J.Mu&1 J.M.S. himself alerting Ms. Moss to the
conduct, Diana Moss did nothing to stop the bsmgent. Ms. Moss did move J.M.S.’s desk
closer to her desk. And, though she testified shatdidn’t hear the conants or see the head-
hitting, a reasonable jury could find that DéaMoss was aware of the harassing conduct and
didn’t take necessam@ction to stop it. Plus, marof the incidents initially raised to teachers or
coaches were reported to principals or assistamtipals afterward. J.M.S. and S.E.S. discussed
the history of issues J.M.S. had experientedng his seventh gradyear—including those
arising in Ms. Moss’s class—with Assistantriéipal Strickland, Principal VanCleave, and
Superintendent Smith in January 2016. Andyddition to those January 2016 meetings, issues
during golf and football practice alseere reported to Assistantifipal Strickland or Principal
Klaver close in time to when they had occurred.

Defendant cites a number of cases concludiagtdachers are not appropriate employees
to receive reports of Title Idiscrimination. Doc. 72 at 48—49 n.5; Doc. 80 at 86. But,
defendant’s cases weren’t decided by the Tenth Circuit,labdtaone of them dealt with
harassment of a student by a teacheot student-on-student harassmesee Plamp v. Mitchell
Sch. Dist. No. 17565 F.3d 450, 456-58 (8th Cir. 2009) (where teacher harassed student,
reporting conduct to guidance counselor andrachers was not priong actual knowledge
to an appropriate person because evidence disupport the conclusion that these persons had
capacity to exercise control over the haragseacher or institute corrective measures,no
evidence supported that they “hih@ power to stop or prevenetharassment from occurring by
taking actions such as suspending [the teacher] from teaching, cuttalitegiching or other

school-related privileges, requig him to attend sessions or meetings about his behavior, or
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ensuring that he was undgneater supervision”)Warren ex rel. Good v. Reading Sch. D78

F.3d 163, 169-73 (3d Cir. 2002) (explaining studdiegations of sexudarassment against
teacher must be reported to mial not guidance counselor anatHh[h]olding a school district
responsible for actions of a pripai fixes responsibility at a sufently high level to afford the
recipient of Title IX funds awmpportunity to respond to claims discrimination before funds are
jeopardized by a teacher’s conduct” and “affadpportunity for voluntary compliance with

the contractual undertakings ttzaie part of Title IX funding”)Rosa H. v. San Elizario Indep.

Sch. Dist, 106 F.3d 648, 659-60 (5th Cir. 1997) (“éther the school official is a

superintendent or a substitute teacher, theaalequestion is whethéhne official’s actual
knowledge of sexual abuse is functionally equivaterthe school distritg actual knowledge.

We hold that a school districain be liable for teacher-studesgixual harassment under Title IX
only if a school official whdwad actual knowledge of the abuse was invested by the school board
with the duty to supervise tlnployee and the power to take action that would end such abuse
and failed to do so0.”* Estate of Olsen v. Fairfiel@ity Sch. Dist. Bd. of Edyc341 F. Supp. 3d
793, 806 (S.D. Ohio 2018) (“To sustain a studamistudent harassmenath against a school,
courts have required actual knowledge by the sdhoatd itself, the schoaluperintendent, or a
school principal.” (citing casesdhinvolve teacher-on-studentraasment as well as student-on-
student harassment)). The standard adoptedebyenth Circuit contte here and the court

must follow it. The court may not displace thed@it’s binding authority in favor of authority

from other circuits applied idifferent contexts. Thus, &8urrell explains, an “appropriate

a4 Like in Murrell, the court irRosa H.implies a teacher may be an “appropriate person.” The Fifth Circuit
explained that the question is whether the school board “has appointed [that persamidotite conduct . . . and,
as distinguished from reporting to others, remedy the wrongdoing themsehRrRassali, the bulk of employees—
like other teachers, coaches, janitors—did not have requisite control and supervisoryaathoatteacher
accused of harassing a studeRbsa H, 106 F.3d at 660But, on the facts here, where student-on-student
harassment is reported to a teachex ooach, that teacher or coach may htheeaequisite control and ability to halt
the abuse.
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person” under Title IX means “a school officvaho has the authority tealt the known abuse,”
and this fact-based inquiry is nd¢pendent on job title. 186 F.3d at 1247.

On the summary judgment record beforedbert, where S.E.S. or J.M.S. has reported
the alleged harassment to a superintendent, pehassistant principal, teacher, or coach, the
court cannot conclude as a matter of law thangfadid not report the #ged harassment to an
“appropriate person.’See Gebseb24 U.S. at 290-91. Defendant’s second argument for
summary judgment has not cadithe burden imposed by bindiagthority from our Circuit.

ii. Actual Knowledge of Harassment

Third, defendant argues that J.M.S. and S.Hid not provide dendant sufficiently
detailed notice of the alleged sexual harassmestthe evidence cannot support a finding that
defendant had actual knowledge of harassmegedan sex. Defendant again concedes that
sufficient information aboutomeincidents was reported to apmopriate official to provide
defendant actual knowledge, so summary judgrnsembt appropriate asmatter of law based on
defendant’s third argument. Butefendant argues that “othmynduct about which [J.M.S.] now
complains was either not reported at the time e} failed to identify the individuals engaging in
the complained of conduct.” Doc. 72 at 48. Asad defendant assertsajitiff's Title IX claim
“must be limited to those events which [J.M.S.uadlly reported to approgte school officials
by identifying what occurred and who enga in the alleged harassing condutt.id.

Defendant contends “any other incidentssire disregarded.” Doc. 80 at 87.
To impose liability under Title IX for stus-on-student harassment based on sex, the

school district first must have received “actkabwledge” of the harassing conduct so that it has

45 Defendant’s brief included these arguments isétgion titled “Notice of alleged sex harassment was not
received by an appropte official.” SeeDoc. 72 at 48. But, the argument fits best as part of defendant’s
“Sufficiently detailed knowledge was not provided to a school official” sect8eeDoc. 72 at 49.
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“an opportunity to take actiotm end the harassment orlitmit further harassment.Gebsey 524
U.S. at 289-90. Then, if an appropriate pefsas actual knowledge of the discrimination and
fails to respond adequatelye., remains deliberately indifferetd known acts of harassment, a
Title 1X plaintiff can hold the dwool district liable where he can prove the other elements of a
student-on-student harassment clalbavis 526 U.S. at 642, 648-50. But, the school district’s
liability is limited to circumsances where it has substantial cohbver both thénarasser and the
environment where the harassment occurs, so théglitserate indifferencen effect, causes its
students to experience harassment anbee vulnerable to harassmeid. at 644—47.

Defendant argues the unreported or vagugbprted incidents of harassment “cannot
form the basis of Plaintiff's Title IX claim.'Doc. 80 at 86. Defendant contends that conduct
J.M.S. or S.E.S. reported without sufficientledifying the harassers @mhat they did cannot
gualify as “actual ntice.” And, to the extent “generic bullying or harassment” was reported, as
opposed to “behaviors that weresdabed or reported in sufficiedetail to place the appropriate
school official on notice that@aim of sex based harassmensvii@ing asserted,” defendant
argues those reports cannot seaséactual notice.” Doc. 72 40. Defendant characterizes the
name-calling as nothing “more than terms of derision used by middle school aged students.”

On the summary judgment record beforedbert, defendant cannptausibly dispute its
actual knowledge of the harassment J.M.S. allembave experiencedviost incidents were
reported to district employees—Inding principals, assistant pdipals, the superintendent, and
other teachers and coaches. Viewing the evidandadrawing reasonable inferences in the light
most favorable to plaintiff, most of these regancluded meaningful detail about the specific
conduct and types of names students had udearéss J.M.S. The reports also identified the

alleged harassers by name.
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At the very least, the widspread use of name-calling and other specific conduct was
reported to Assistant Princip&trickland and Principal VanCleaat two meetings in January
2016. And, Superintendent Smith learned theesanformation during a second meeting later
that month. After these meetings, future issafesimilar name-calling during J.M.S.’s seventh
grade year also were reported to Assistantcigrat Strickland. And, the incident where D.O.
rubbed his hands on J.M.S.’s face after placiegntimside his pants was reported to teacher
Diana Moss, Assistant Principg@trickland, and Superintendesinith. Assistant Principal
Strickland and Superintendent Smith emailedaterteachers tellinthem to look out for
students bullying J.M.S. Superintendent Srditiected any teacher who heard name-calling
such as “queer” or “fag” to send the student wadffice. During eighth grade, Principal Klaver
received reports about multiple episodes of harassment. A reasonable inference from the
evidence is that the harassment during J.M.Sglstkeigrade year was a continuation of issues he
had encountered during seventhadg and reported to teacharsaches, and administrators.
Some of these eighth grade ments involved similar name-caillj. As explained above, a jury
must decide whether the name-calling atiter alleged conduct constituted sex-based
harassment and who would qualify as an appat@person in the district to report such
behavior to for it to qualify athe district’s actual knowledgeBut, on this summary judgment
record, a reasonable jury cddind defendant had actual kneglge of sex-based harassment
occurring under circumstances where defentadtsubstantial control over both the harasser
and the environment.

Still, to the extent the harassment wasnepbrted to anyone employed by the district,
the court agrees with the gravamen of defatidargument. For those unreported episodes,

plaintiff cannot hold the schodistrict liable because,ithout actual knowledge and an
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opportunity to take action, defermdacannot have manifested deliberate indifference to such
harassmentGebser 524 U.S. at 289-9@ge also Daviss26 U.S. at 64647 (“We thus
conclude that recipients &dderal funding may be liable f@ubjecting’ their students to
discrimination where the recipieis deliberately indifferent tknown acts of student-on-student
sexual harassment and the harasser is undexctiool’s disciplinary authority.” (alteration
omitted)).

For the first time in its Reply, defendant ideietsf the specific facthat, according to its
view of the record, plaintiff cannot use to suggbe Title IX claim. But by waiting to provide
this detailed information until its Reply, defendaas deprived plaintiff of the opportunity to
respond to the specific facts challengedhén Response, plaintiff argued generally that
unreported incidents or incidents where indial harassers were ridentified “may not
necessarily be considered imngunction with the issue of actuaotice, but they occurred and
certainly go to the issue of severitydapervasiveness.” Doc. 75 at 132 n.24.

Because defendant relied on general agntmfor summary judgment and waited to
identify the specific facts challenged until its Refthe court declines to declare definitively any
of the identified facts as incapaldésupporting plaintiff's claim.SeeFed. R. Civ. P. 56(g)
(permitting a court that “does not grant all teéef requested by” a summary judgment motion
to “enter an order stating any material factthat is not genuinely idispute and treating the
fact as established in the caseBut, hoping that it will sharpen the issues for trial, the court
briefly outlines some of the fadisat defendant contends were adequately reported, below.
Some facts may not have provided defendahial knowledge of sex-based harassment, as

required by Title IX. But for others, defenddnats cherry picked the facts and attempted to
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ignore that other facts and reaable inferences from the facts establish these incidents
ultimately were reported to defendant’s employees.

For example, J.M.S. reporting to Tamardl&@#yne, Rayanna Lee, or Diana Moss that
people were being mean to him, without mdegail about how they we treating him, would
not seem to provide defendant actual knowledgmbse the reports appear insufficient to alert
these teachers to harassment based onSsx Gebseb24 U.S. at 28991 (explaining
constructive notice is insufficient under Title &d concluding that a complaint from parents of
other students that the teacher had made ingppte comments duringads was “insufficient
to alert the principal to the psibility that [the teacher] vganvolved in a sexual relationship
with a student” and thus failed to supply #wual notice required for a Title IX clainBRpst ex
rel. K.C. v. Steamboat Springs RE-2 Sch. Disitl F.3d 1114, 1119-20 (10th Cir. 2008)
(concluding complaints that boys were “bothefi plaintiff “were insufficient to constitute
actual notice of sexual harassment”). Nor woukkgm that plaintiff can hold defendant liable
for name calling that occurred over the sumroethe incident where G.P. commented that
J.M.S. was “so fucking gay” on a social media post made after school hours. These incidents
were not reported to anyone in the district dittinot occur when defendant had control over the
harasser or the conteot the harassmenMurrell, 186 F.3d at 124&ee also Then@77 F.
Supp. 2d at 957 n.3. So, it seems unlikely thaaaanable jury could find the school district
had actual notice, or was deliberateglifferent to such harassment.

Defendant also cites the incident with K.les-boyfriend, a studentdm another district.
Again, because the defendant school districtfadapacity to control the harasser, plaintiff
cannot hold defendant liable fibs response to the condudtl. But, this incident may still be

relevant because it also inved H.P., a Galena school dist student, commenting on the
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posting during school hours. And, H.P. and J.Nagr got into a fight and had to report to
Principal Klaver’s office to discuss the proble®o, a reasonable jury ail find the district had
actual knowledge of the allegedkdeased harassment by H.P.

One incident reported to Principal Klawgould seem unable to support a rational finding
that the district received al notice of sex-based harassinerhis was the October 20, 2016
incident where J.M.S. called another girl cideil. got involved, and J.M.S.’s girlfriend broke
up with him as a result. It is napparent whether this is onetbé incidents that plaintiff asserts
constituted sex-based harassment. S.E.S.i¢estifat J.M.S.’s comment calling another girl
cute was innocent, but the students used it ftauptmore harassment of him, just to get his
girlfriend to break up with him.”"Doc. 72-8 at 18. J.M.S. ditbt expect the district to do
anything about D.H.’s actions ahe “just blew it off.” Doc.72-15 at 19. A reasonable juror
could not find the details of this incident toviegout Principal Klaveon notice that J.M.S. was
being harassed based on his sex. Still, winleeasonable juror coufohd notifying Principal
Klaver of this incident provided her notice okdeased harassment, these facts may be relevant
to the appropriateness of the district’'s responsermihM.S. had other issues with D.H. that are
alleged to constitute sex-based harassment andraisesl to the district’s attention. J.M.S. had
a number of other issues with D.H. includihg “Locker Room” nickname, name-calling in
Diana Moss’s classroom, and an incident in ptatseducation class. D.H. also was around
during the Baxter Springs dketball game incident.

Defendant, citing several othiacts, argues the cowtould disregard them as
unreported or lacking in detaiBut, defendant’s argumerdse unpersuasive. Viewing the
evidence in the light most favorable to pl#i, the summary judgment facts show these

incidents actually were reported to defendant’s employees with information about the incident
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and harassers, so plaintiff can use thasesfto support the actual knowledge element of
plaintiff's Title IX claim. While J.M.S. did not report the éident at the Baxter Springs
basketball gamthat night the next day, after a fight ersly S.E.S. and J.M.S. met with
Assistant Principal Stricklandhd Principal VanCleave where thdiscussed what had happened
at the basketball game, along with the other isdudsS. had encounterédat year. Similarly,
though J.M.S. does not recall the lunchroom intidehere someone called him a “fag” and did
not report it to any school officsiin the lunchroom, he did repdtrto S.E.S. and, that same
day, J.M.S. and his parents met with administrators and discussed all of the harassment
throughout the year. A reasonable inference fraartithing of this meeting is that J.M.S. and
his parents discussed the lunchroorident with school officialgven if J.M.S. cannot recall it
now. The February 4 basketbaltitdent where G.F. told anothstudent that J.M.S. was “the
biggest fag in the world” was not reportedring the gamgbut S.E.S. called Assistant Principal
Strickland the next day. Though S.E.S. repotied she’'d spoken with G.F.’s family and
resolved the issue, the distrigas given actual notice what hiaglppened at a school event. The
same can be said of the group chat incidetit RiM. where S.E.S. reported the incident to
Principal Klaver after discussingwith R.M.’s family. Defendanalso cites the conflict in band
class with K.M., but the details of the incidemé not included in the summary judgment record
and it is not clear whether plaintiff intends to ureé the incident as alleged Title IX harassment.
Either way, Principal Klaver was nfi¢d of this event. And, defendacites the indent at golf
practice involving E.O. and his girlfriend. B&®,E.S. again brought this to Coach Thompson
and Principal Klaver’s attention.

Finally, defendant points to thadt that J.M.S. testified theexvere other instances he was

called names and he has little or no memorhei, and that he did not report all of these
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episodes to the school. And, defendant citeschrah Klaver’'s testimony that J.M.S. did not
report to her that anyone was bullying him. tfie extent the name-calling was not reported to
the school it cannot form the basis of pldftgticlaim because Title I1X requires actual
knowledge. But, a reasonable inference fronrélcerd is that defendant’s employees, including
Principal Klaver, were notified of the frequenmher students subjected J.M.S. to name-calling
and other conduct of a nature thateasonable jury could find be sex-based harassment. For
instance, at the meetings with administratordanuary 2016, S.E.S. and J.M.S. reported the
history of issues J.M.S. had encountered at sdhablyear. And, in eighth grade S.E.S. reported
issues to Principal Klaver amtincipal Klaver herself withesdehe lunchroom incident where
J.M.S. screamed he was “not a fucking faggot.”

Defendant argues it cannot “be held resgaador failing to punish harassment by
unknown individuals,” and suggestsat it only can have actumhowledge if J.M.S. reported
“who engaged in the alleged harassing condudbt. 72 at 48. But, while Title IX requires
actual knowledgef harassment occurring where the sdhas substantial control over the
harasser and the environment, a reasonablequly find J.M.S.’s reports describing conduct
that could constitute sex-based harassmenthmsr @alena students while at school or school
sponsored events provided defendant withadtnowledge, even where he could not identify
the specific name of the haraseethe date and exacting detaifswhat occurred. The Supreme
Court inDavis noted “that the identity of the harasgefnot] irrelevant” because “[d]eliberate
indifference makes sense as a theory of diraility under Title IXonly where the funding
recipient has some control over the allegeddsament . . . and authority to take remedial
action.” 526 U.S. at 644. \VEh the harasser’s name is known and provided to the school

district, that may be a factor when deteriminthe appropriateness tife school district’s
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response. But, where the harasser is identifiete generally as a student in the victim’s class
or on the victim’s school sports team, this still provides notice of harassment under
circumstances where the harasssd the environment@under the school’s control. And, the
school would have authority to take remedialacto prevent future massment, or at least

make the victim less vulnerable tdit. See idat 644—45. Also, as plaintiff argues, these reports
to district employees where the individuatdmsser was not identified by name may help
establish the severity and pervasivenesmeht of plaintiff's Title IX claim.

So, to the extent J.M.S. or S.E.S. répdrarassing conduetjthout giving specific
harasser names, dates, and details beyond seeiteon of the alleged sex-based harassment
and general identity of the hasger as a fellow student, thespass still may be relevant to
plaintiff's Title 1X claim and the court does ndisregard them catedgoally. A reasonable
inference from the record is that these monmeegal reports of alleged sex-based harassment
were made giving defendant actual knowledge: tim a widespread, fragnt basis its students
were harassing J.M.S. at school or during stheents. Even where the specific harasser was
not identified, a reasonkbjury could find defendant hadtaal knowledge of harassment based

on sex sufficient to merit a remedial respongbese reports also calbe relevant to the

46 For example, if a student reported to a school affitiat every day when she was walking in the hallway
between classes another student or students touched her inappropriately, but the victim did not see wisethe haras
were and could not identify them by name, Title IX gldepermit the school to ignore the reported sexual
harassment just because the harasserkisown. A more reasoned approachulddind that her report provided the
school actual knowledge of sex-based harassmenthe identity of the harasser (beyond his or her identity as a
student at the school) is not required to provide actual laumgel of the acts of harassment. In such a situation the
school still received actual knowledge of harassmenbit@mtrred under circumstances where it exercised control
over the environment and the harasser, albeit unknown. Depending on the circumstances, a reasonable resp
could require the school to position more teachers in the hallways between class to monitor stddeftarco
review school policies with the students about conduct not permitted and the punishment if & \dotatis, or to
investigate to try to determine the identity of the harasSee Fitzgerald v. Barnstable Sch. Con504 F.3d 165,
169 (1st Cir. 2007) (where school arranged for victim to observe students on school bussieeseeuld identify

the alleged perpetrator and then launched investigation). In any event, the school should not be exempt from
liability under Title IX where it knows about sexual harassetwithin its school just because the particular
harasser’'s name is unknown.
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severity and pervasivese of the harassment as well as whether defendant acted with deliberate
indifference to known acts of harassmeiet, the appropriateness of the district’s efforts to
remedy the ongoing harassment both where J.MpSrted the identity ofthe harasser and

where J.M.S. provided actual naiwithout naming the harasser.

In sum, a rational trier of fact could fitlkdat defendant had actual knowledge of sex-
based harassment, making summary judgmempropriate on this basis. Although the few
incidents of harassment that never were repddehyone in the distri cannot support this
element of plaintiff's claim, th summary judgment record comtsisufficient evidence of reports
that J.M.S. or his parents maidethe district to create a triable issue whether the district had
actual knowledge of sex-based harassrffent.

iii. Deliberate Indifference

Last,defendant argues that the uncontroefiacts cannot support a finding that the
district acted with deliberatedifference. Defendant camds plaintiff has not adduced
evidence sufficient to supporfiiading that its response todtknown acts of harassment was
clearly unreasonable in light of the circumstancge, defendant assenaintiff cannot show
deliberate indifference and thewt should grant summary judgmegainst plaintiff's Title IX
claim.

The deliberate indifference standard “doesmetn that [school districts] can avoid

liability only by purging their schoslof actionable peer harassment or that administrators must

4 Plaintiff also cites the Student Climate Survey itesas providing defendant notice that the school had a
culture of gender-based bullying and harassment. Doc./@batBut, no reasonable juror could find these survey
results amount tactualknowledge of sex-based harassment because they included only general statistics on
bullying, without giving any detail about thepty of bullying conduct that is occurrinGee Escue v. N. Okla. Coll.
450 F.3d 1146, 1153-54 (10th Cir. 2006) (explaining “harassment of persons athtiretiplaintiff may provide

the school with the requisite noticeitopose liability under Title IX” but the school still must be provided “with
actual knowledge of sexual harassment in its programs” sitoithat alleged by the plaintiff such that the school
can be said to have “actual knowledge stfibstantial riskof abuse to students based on prior complaints by other
students” (internal quotations and citation omitted)).
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engage in particular disciplinary actionDavis 526 U.S. at 648. Nor do victims have a “right
to make particular remedial demands$d: Courts must “refrain from second-guessing the
disciplinary decisions madw®y school administrators.Id. And, courts “must bear in mind that
schools are unlike the adult workplace and thdtldm may regularly interact in a manner that
would be unacceptable among adultkl” at 651. Only when the Bool district’s response (or
lack of response) to the haraggrh“is clearly unreasonable light of the known circumstances”
do federal funding recipients reactle ttheliberate indifference leveld. at 648-49. And,
“deliberate indifference must, at a minimurause students to undergo harassment or make
them liable or vulnerable to it.Td. at 645(internal quotation marksjtations, and alterations
omitted). “The premise” of the deliberate indiffece standard is to hold school districts liable
only where there “is an official decision byethecipient not to reedy the violation.”Gebser
524 U.S. at 290. Indeed, the Supreme Court has meldar: “In an appropriate case, ... on a
motion . . . for summary judgment” a couriutth “identify a response as not ‘clearly
unreasonable’ as a matter of lawDavis 526 U.S. at 649.

Here, defendant argues that it did not resgorlaintiff's complaints of harassment in a
deliberately indifferent mannekVhile it may not have disciplinetthe alleged harassers in the
manner desired by plaintiff or eliminated the tsarag conduct entirely, the district contends it
addressed and resolved “each reported incidem@ssment (whether it could be considered
sex harassment or not).” Do2 at 51. Defendant assertwvés unaware that its remedial
action was ineffective because, after eachntepdncident, it thought the harassment was
resolved.ld. at 52. In defendant’s view, it can lmuhd deliberately indifferent only if it took

no action and made no effort whagser to end the harassmeid. at 50.
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Plaintiff, in contrast, arguedefendant was deliberately indifferent for two reasons. First,
plaintiff contends defendant was deliberateljifferent because it céinued to respond to
allegations of sex-based harassment with vetialonishments to the student-harassers, even
after it knew this remedial measure had provedfactive. Doc. 75 at 135-36. Second, plaintiff
argues that defendant did nolidev its own written policies ad procedures to prevent and
address bullying, including sexual harassmeng, ldeming a stand-alone bullying committee,
collecting data, and reporting on bullying to Beard of Education. Plaintiff contends these
failures show deliberate indifference where J.Mi®vided defendant actual notice of repeated
harassment, and defendant did not modify its sior practices (or follow them as written).

d.#®

48 Because the court concludes a genuine dispute remvhigther defendant was deliberately indifferent in its
responses to the alleged sex-based harassment, the ealnobeeach plaintiff's second argument why defendant
was deliberately indifferent+e., that its compliance with its own policies on bullying was lacking. Plaintiff spends
a portion of its brief arguing that a failure to folletvictly defendant’s policies and procedures on sexual
harassment and other bullying amounts to deliberate indiffer&esboc. 75 at 138—-140. Defendant argues a
failure to abide by anti-bullying policies cannot “estdbliteliberate indifference to specific known acts of sex
harassment.” Doc. 80 at 90-91.

The failure to follow established policies and procedurag be relevant to the adequacy of defendant’s
response to known acts of harassm&wse Davis526 U.S. at 635, 654 (explaining complaint alleged school board
was deliberately indifferent because itdaano effort to investigate or pam end to harassment, where complaint
alleged school had not instructed its personnel how to respond to sexual harassment and hatishatdeatpolicy
on the issue, did not discipline the harasser, and did not separate the victim from the harasser). But, such failures
alone cannot constitute discrimination or estabdistual knowledge and litzerate indifference See Gebseb24
U.S. at 291-92 (failure of school to establish and publicize a policy and grievance proocedaxeiél harassment
claims as required by Department of Education reguatimder Title IX does not itself constitute discrimination
and “does not establish the requisite actual notice ancedaiéindifference;” the implied private right of action
under Title IX does not “allow[] recovery in damages falaiion of those sorts of administrative requirements”);
see also C.T. v. Liberal Sch. Djdi62 F. Supp. 2d 1324, 1340 (D. Kan. 2008) (explaining that “the failure to
implement sexual harassment policies and procedures isiénesnifto establish liability under Title 1X because this
failure does not imply the school district’s actualic® of any sexual harassmentitsrdeliberate indifference
thereto”).

In Sanches v. Carrollton-Farmers Branch Independent School Djstrefplaintiff agued the school’s
response to her sexual harassment claim was clearly unreasonable, in part, because the school didhet follo
district's procedures for reporting sexual harassment. 647 F.3d 156, 16870 (5th Cir. 2011). Thecéifth Cir
declined to conclude the school’s response was cleamdasonable because it failed to follow its own procedures,
which directed the principal to contact the district’s Title IX coordinator or the superintendent immediately
following any allegation of harassmend. at 169—70. A failure to comply with administrative regulations does not
establish the required deliberate indifference, but instead sounds in negligenéad, Title IX “does not require
flawless investigations or perfect solution$d’ at 170. Even if the principal had notified the Title IX coordinator
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The summary judgment record here does not preclude, as a matter of law, a finding of
deliberate indifference. Defendamés not required to eliminaédl harassment or discipline the
harassers in a particular fashiddavis 526 U.S. at 648ee also Sanches v. Carrollton-Farmers
Branch Indep. Sch. Dist647 F.3d 156, 168—70 (5th Cir. 2011) (explaining even if school’s
actions had failed to remedy the harassmentéffective responses . are not necessarily
clearly unreasonable” and holding that, where sctami statements after each reported event
but the investigation led to cdiating reports, spoke to theledjed harasser about her conduct,
and removed the harasser from one of the vistetasses and from chéeading tryouts, as a
matter of law the school’s response was ntibdeately indifferent, particularly where the
alleged harasser had quit the cheerleading teaithe victim and alleged harasser were no
longer interacting)Sauls v. Pierce Cty. Sch. Djs399 F.3d 1279, 1285 (11th Cir. 2005) (“[A]
school district is not deliberately indifferentrgily because the measures it takes are ultimately

ineffective in stopping a teacher from harassing taepffs.”). But, “where a school district

has actual knowledge that its efforts to remedaat ineffective, and it continues to use those

same methods to no avail,” a reasonable jumladind that the school district “has failed to
act reasonably in light of the known circumstance®&tterson v. Hudson Area Schss1 F.3d
438, 446 (6th Cir. 2009) (quotingance v. Spencer Cty. Pub. Sch. DB38.1 F.3d 253, 261 (6th
Cir. 2000)) (emphasis omitted). The requirenterghow the school district’'s response was

clearly unreasonable in light tfe known circumstances is agjhibar, but it does not mean a

school can avoid liability simply by taking mimal action and making minimal effort, as

or the superintendent about the conduct as the policy mandated, they then would havehdiréateéd what she
already had done, which also was in@dance with district policy. Namely, the policy directed the principal to
determine if the allegations could constitute sexual harassment, and if so, conduct an invedtigdeliberate
indifference turns on the school’s actual response to thwrkiacts of harassment. It does not depend on how
effectively it followed itspolicies and procedures.
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defendant suggests heréscue v. N. Okla. CoJl450 F.3d 1146, 1155-56 (10th Cir. 2006)
(explaining a minimalist response does not egtatereasonable response, but concluding that
the defendant’s response was not minimal-daliberately indifferat—where defendant

allowed the plaintiff tdransfer out of the teacher’s classminated the school’s relationship
with the teacher at the endtbe semester, and plaintiff dibt allege any further sexual
harassment occurred because, while defendamgtrhiave taken more aggressive action,” its
response was not clearly unreasonableiit of the known circumstancesge also Van¢&31
F.3d at 260-61 (“[A] minimalist response is nathin the contemplation of a reasonable
response. Although no particular responseqsired, and although thelsmol district is not
required to eradicate all sexual harassment, the school district must respond and must do so
reasonably in light of the known circumstances.”).

In Patterson v. Hudson Area Schaqdlse district court hagranted summary judgment
for the school district, concludirtge district was not deliberateiydifferent as a matter of law
because each time the victim or his familygweted an incident andné school district] knew
who the perpetrators were, [teehool district] reprimanded @unished those individuals, who
later did not bother [the victim[*® 551 F.3d at 444. The Sixth Circuit reversed the district
court’s summary judgment ordémwlding that a genuinissue of materialact remained whether
the school district'sictions were deliberately indifferentd. at 445-46. It explained, “even
though a school district takes some actioresponse to known hessment, if further

harassment continues, a jurynist precluded by law from fimalg that the school district’s

49 The alleged harassmentRattersonincluded ongoing name calling like “faggot,” “gay,” and “queer” and a
nickname “Mr. Clean"—"a derogatory term that referred to [the victim’'s] supposed lack of pubic hair.” 551 F.3d at
440. He also frequently was pushed in the hallways, teased for being slapped by a girl, and haat hisdock

planner vandalized with sexually oriented phrases, among other incittras440-43. The harassing conduct

began in sixth grade and worsened over time, ending in ninth grade when the victim was sexuatiy &gsault
baseball teammate, leaving the victim psychologically unable to return to the siche@bl443.
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response was clegrinreasonable.’ld. at 448. Once a school distri'’knows that its methods
of response to harassment, though effective agamstdividual harasseare ineffective against
persistent harassment against a single studergdsonable jury could find the school district
liable under Title IX if it does not take additial action in light othe circumstancedd.; see
also Thenp377 F. Supp. 2d at 965—-66 (“[A] rational trad fact could find that the school’s
response to the known harassment was clearBagonable because this is not a case that
involved a few discrete incidents of harassméninvolved severe and pervasive harassment
that lasted for years, with other students ginggin the same form of harassment after those
who were counseled had stopped, and the schoally took any disciplinary measures above
and beyond merely talking to or warning the harassers.”yVills v. Brown Uniy.184 F.3d 20,
26 (1st Cir. 1999) (“If the istitution takes timely and reasarle measures to end the
harassment, it is not liable under Title IX for primrassment. Of courséit learns that its
measures have proved inadequate, it may dpgined to take further steps to avoid new
liability.”).

The Sixth Circuit cited th&henodecision from our court with approvaPatterson 551
F.3d at 447-48. In both cases, the victim wasatgdly harassed over a number of years and
the school responded largely with varbeprimands to the harasseld. at 448. These
reprimands “largely stopped harassment by the reprimanded student” but “they did not stop other
students from harassing” the victind. And, because the schootsuccess with individual
students did not prevent the overall and continhimgssment of [the victim], a fact of which
[the defendant] was fully aware,” the court cloied defendant could hbe shielded “from

liability as a matter of law.Id. at 448-50. So, the Sixth Ciitvemanded the case so a jury
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would decide if the school’s actions walearly unreasonable in light of the known
circumstanceslid.

Likewise here, the summary judgment recafiiects school employees often responded
to the reports of harassment byaking with J.M.S. and his paits and, sometimes, with verbal
reprimands issued to or counseling sessions camuveith the harassing students. Only where
physical contact was involved were any studsaogpended. But, the evidence demonstrates
repeated harassment over two years. Andxplsieed below, a reasonable inference from the
evidence is that the schookttict knew the verbal counsegg did not stop the widespread
harassment, or even harassment by some of the same sti®EmiBhend377 F. Supp. 2d at
976—77 (explaining the court must consider Wkepreventive action taken by defendant was
reasonably calculated to end the harassmehttothe disciplined perpetrator and to deter
future harassers and, while aitial response may have been reasonable, the same response to
repeat conduct may not be reasonable). Indbedgecord before the court shows some of the
same students initially counselleg coaches or administratorsntinued to harass J.M.S. And,
even when a particular student’s harassmgdact ceased, other students would engage in
similar name-calling and othertagsing conduct. On these fa¢tsreasonable jury certainly
could conclude that at some pothiring the [two]-year period dfarassment the school district’s
standard and ineffective response tokhewn harassment became clearly unreasonahie 4t
966.

Defendant asserts it was unaware that its demhaction was ineéctive, because after
each reported incident it thought the harasswastresolved. The drgtt says it met with
students and parents after incitkewere reported and imposgidcipline “up to and including

suspensions” so, as a matter of law, plaintiffrc@ demonstrate it was ldeerately indifferent.
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Doc. 72 at 52. But, the record is far lessaclabout whether defendant adequately responded
and took remedial measures for each reported intmfeharassment. To be sure, periods would
pass without J.M.S. or S.E.S. reporting harmgsonduct to district employees. And, some
incidents went unreported. Sometimes, S.E@&ilevreport harassing behar to defendant’s
employees, but note that the isslieady had been dealt withtesnally. Still, viewing the
evidence in the light most favorable to pldintiefendant’s employees received multiple reports
of harassment over the course of J.M.S.’s sévantl eighth grade yearaind, it is difficult to

tell from the summary judgment record the leMfenvestigation defiedant conducted after each
reported incident and which remedial measurésok. For some incidents, the record does not
show whether defendant met with the allegeddsmawho J.M.S. identiftk or what efforts (if
any) were taken to separate theasaer and J.M.S. or to instiéudther disciplinary or remedial
measures beyond a counseling meeting with taesits about the incident. Unless a physical
fight or inappropriate touchg was involved, defendant’s pEmse, it appears, generally
remained the same—talk to J.M.S. or S.Ef®ua the issue and, sometimes, talk to the other
students. A reasonable infecenfrom the summary judgment redas that this method of
response continued even after defendant knewasn’t curbing the harassing conduct.

J.M.S. alleges the harassment began dddatpall season in the fall of 2015. S.E.S.
reported the incident with E.Bouncing a football off J.M.S.’s head to Coach Ryan and Athletic
Director Beau Sarwinski. That same seasoh Bad#l.S. and S.E.S. reported the “Locker Room”
nickname to Coach Ryan. J.M.S. was told the nickname was started by J.O. or E.D. A.S. had
started the rumor J.M.S. was gay. A numiiestudents were using the “Locker Room”
nickname—including A.S., D.H., K.C., J.&,D., and possibly E.O.—and a reasonable

inference is that S.E.S. or J.M.S. identifiedeaist some of these students to Coach Ryan. Coach
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Ryan told S.E.S. he would take care of itssistant Principal Strickland also was notified of an
issue with football, and remembers Coach Ryanhensboke with E.D., J.O., E.O, and A.S. He
believed the issue was resolhadter speaking to these studeniThe record reflects no

additional remedial measures or disciplinacgion against these students beyond the verbal
conferences. Except, in October, Coach Ryantalked to the football team about treating each
other like family and made E.D. run as a punishment for the incident where he hit J.M.S. in the
head with a football.

S.E.S. also talked to Coach Ryan about issues with D.H., S.N., and E.D. in Diana Moss’s
classroom. Coach Ryan met with the three stisgd@nd gave them a verbal warning to be
careful about their comments because what thek itk a joke may offend others. Both the
“Locker Room” nickname and these incident®iana Moss’s class involved D.H. and E.D. and
the summary judgment record includes only aéwarnings by defenda without any other
punishment or corrective measurgatved for either incident.

The name-calling continued into basketlsaidson, and a reasonable inference from the
facts in the record is that some of the satoelents continued the harassment despite the
conversations with AssistantiReipal Strickland and Coach By. Though Assistant Principal
Strickland believed the name-calling incidents wexsolved in the fall, in January 2016, he
learned that was not so. J&nhd E.O.—both boys he had previously spoken to about harassing
conduct—were involved in the Baxter Springs ledis&ll game incident and events that followed
it. J.M.S. and S.E.S. met with Assistant PyatiStrickland and Principal VanCleave after this
incident and described all the issues J.M.8.drecountered so far during that school year.

J.M.S. was suspended for his actions in tryinfigiot E.O. and choking K.W. But, the record
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does not include any evidence ofians taken against E.O. or J.B.W. returned to basketball
practice laughing about how &s not being punished wail.M.S. got suspended.

Just days later, on January 11, Assistamtciral Strickland, Pricipal VanCleave, and
Superintendent Smith met with J.M.S. and hiepts after J.M.S. was called a “fag” at lunch.
Again, J.M.S. and S.E.S. relayed the various$sang conduct, includingsues in Diana Moss’s
classroom and the everyday name-calling thaticoed. They instituted a plan where J.M.S.
could report issues to Assistdtrincipal Strickland and all furthéssues should also be reported
to Superintendent Smith. Superintendent Smith thinks he had Principal VanCleave and Assistant
Principal Strickland investigate the issues disedsat this meeting further and he received a
verbal report. But the recoavidence does not provide the resoltshose investigations or
establish what actions, @ny, defendant took against the Isaexs who were identified at these
January meetings or if defendaobk any other remedial measutegrevent future harassment,
or at least make J.M.S. less vulnerable to daily harassment.

Assistant Principal Strickland then was inforntédan issue with G.F. after the February
4, 2016 basketball game. S.E.S. told him théenhad been resolved without the school’s
assistance. A few days later, Assistant PpalcStrickland and Sup@tendent Smith emailed
J.M.S.’s teachers asking them to keep ana@yt for bullying behavioand derogatory name-
calling towards J.M.S. This email did not idéntny particular students to watch when around
J.M.S., nor were any coachiesluded on the email.

In April 2016, M. called J.M.S. a “fag” on thesauM. and J.M.S. also got into a physical
altercation. Both Coach Thompsand Assistant Principal Strickland were informed of this
incident. Assistant Principal Strickland taltem name-calling was not worth getting suspended

over but they could be suspended for the pusamyshoving. The boys agreed they did not
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want any suspensions. Againafipears the only remedial actiwas a verbal discussion with
Assistant Pringal Strickland.

G.P. also called J.M.S. derogatory named engaged in other harassing conduct in
Diana Moss’s class. Besides moving J.M.S.'skddoser to hers, the record does not contain
any evidence that Diana Moss took any actiostop the harassment or discipline G.P., even
after J.M.S. reported G.P.’s actions to her asked her to tell the principal. As discussed
above, a reasonable jury cofildd that the conduct takinggate in Diana Moss’s classroom
occurred within her control and she had thiditgitio take corrective action to remedy the
harassment.

One seventh grade incident did resuldisuspension—when D.O. stuck his hands down
his pants then rubbed them on J.M.S.’s fdd@na Moss, Assistant Principal Strickland, and
Superintendent Smith learned abthis incident. J.M.S. tesiifd D.O. also engaged in name-
calling.

The administration at J.M.S.’s school chashgpetween seventh and eighth grade. The
summary judgment record does not establish méra®rincipal Klaver received any information
about J.M.S.’s history from Pringal VanCleave or Assistant Pecipal Strickland. Nor is there
any evidence that J.M.S.’s eighth grade teacha&re notified to watch for harassing conduct.

In eighth grade, J.M.S. continued to hasses with D.H.—one of the boys that called
him “Locker Room” and was talked to by CoachaRyafter name-calling in Diana Moss’s class.
J.M.S. believes Mr. Dawes witnessed the incidemére D.H. pushed J.M.S. into a girl during
physical education class causing hinateidently touch her backside.

Principal Klaver was informed about N.Gllcgg J.M.S. a “fuck boy” and “gay” in late

November of 2016. She also was notified of tledient with R.M. calling J.M.S. “gay” in a
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group chat. And, Principal Klavavitnessed the lunchroom inlgnt that was instigated by
A.S.—the student who, a year earlier, hadtsththe rumor J.M.S. was gay and had called him
“Locker Room.” The record does not reflect wietPrincipal Klaver met with N.G., R.M., or
A.S. about these incidents or if defendant taok disciplinary action, thah S.E.S. had told her
the incident with R.M. was haretl outside of school already.

In March 2017, J.M.S. had another incident with E.O. (one of the students using “Locker
Room” the previous year and one of the stusiantolved in the BaxteBprings basketball
incident) and his girlfriend thatarted at golf practice. Coathompson and Principal Klaver
were informed about this issuédnd Principal Klaver spoke thM.S., E.O., and S.G. the next
day. Principal Klaver told S.E.S. and K.DsBe could not discuss the discipline of other
students with them, and the record does notain evidence of whaif any, discipline was
taken against E.O. and S.G. other than this conference.

That same month, H.P. called J.M.S. a “bitoh”social media. Principal Klaver learned
of this incident and told S.E.S. she could stigate. But, the boys had already gotten into a
fight. Both boys were suspended. Principal Klaalso told H.P. not to say things on social
media he wouldn’t say to the person’s face.

On these extensive facts, a reasonalrlegauld find defendant’s response to known
harassment was clearly unreasonable in lightektfown circumstances. The school district
took some action in response to harassment, rBare harassment continued and in a manner
where a reasonable jury coulddithe school district knew thes earlier responses were
ineffective to deter the persistent harassment\dfSl, requiring the school district to do more in

light of the circumstanced?atterson 551 F.3d at 448. The summaumggment facts here do not
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preclude, as a matter of law, a finding of delibenadi&ference. In short, defendant has failed to
carry the burden imposdxy binding case authority.

VI.  Conclusion

For reasons explained above, the cderties defendant’s Motion for Summary
Judgment (Doc. 71) against plaintiff's Title IX alai The court concludes genuine disputes over
material facts remain.e., whether J.M.S. was harasseddgse of his sex and whether
defendant acted with deliberate indifference towmn acts of harassment. The court also denies
defendant’s Motion to Strike @ain Declarations (Doc. 78).

IT IS THEREFORE ORDERED BY THE COURT THAT defendant Galena Unified
School District No. 499’s Motion for Summadudgment (Doc. 71) is denied.

IT IS FURTHER ORDERED THAT defendant’s Motion to Ske Certain Declarations
Submitted in Connection with Plaintiff’'s Response to Defendant’s Motion for Summary
Judgment (Doc. 78) is denied.

IT IS SO ORDERED.

Dated this 11th day of March, 2020, at Kansas City, Kansas

g Daniel D. Crabtree

Daniel D. Crabtree
United StatesDistrict Judge
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