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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MOHAMED AL-HAMMOURI,
Plaintiff,

V. Case No. 2:18-CV-2099-JAR-KGG

THE AMERICAN BOTTLING COMPANY, et
al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Mohamed Al-Hammouri brings thaction against his former employers, The
American Bottling Company, Dr Pepper/Sewdm Inc., and Dr Pepper Snapple Group for
hostile work environment, discrimination, andatetion in violation of 42 U.S.C. § 1981 and
Title VII of the Civil Rights Act of 1964 (“Title VII”). This matter is before the Court on
Defendants’ Motion for Summagudgment (Doc. 69). The matis fully briefed, and the
Court is prepared to rule. Agmained fully below, the motion granted in part and denied
in part. Summary judgment is granted as to RiHis discrimination claims related to his non-
selection for leadership programs and his susiparwithout pay. Summary judgment is denied
as to all other claims, including Defendants’ affirmative defense uratagher/Ellerth
l. Summary Judgment Standard

Summary judgment is appropigaif the moving party demotrates that there is no
genuine dispute as to any material fact and that it is ehtdl@gidgment as a matter of l&win

applying this standard, courts view the evidemwee all reasonable inferences therefrom in the

142 U.S.C. § 2000e.
2 Fed. R. Civ. P. 56(ajee also Grynberg v. Tofd38 F.3d 1336, 1346 (10th Cir. 2008).
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light most favorable to the nonmoving pattyThere is no genuine issue of material fact unless
the evidence, construed in the light most fabbe to the nonmoving party, is such that a
reasonable jury could return a verdict for the nonmoving part.fact is “material” if, under
the applicable substantive law, it is “essalrtb the proper disposition of the claifh.An issue
of fact is “genuine” if‘the evidence is such that a reasdagbry could return a verdict for the
nonmoving party®

The moving party initially must show the absemt a genuine issue of material fact and
entitlement to judgment as a matter of [awn attempting to meet this standard, a movant that
does not bear the ultimate burden of persuasion at trial need not negate the other party’s claim;
rather, the movant need simply point out to¢bart a lack of evidender the other party on an
essential element of that party’s cldim.

Once the movant has met this initial burdde burden shifts to the nonmoving party to
“set forth specific facts showing thitlere is a genuine issue for tridl. The nonmoving party
may not simply rest upon its pleadings to satisfy its but@iéRather, the nonmoving party must

“set forth specific facts thateuld be admissible in evidence in the event of trial from which a

3 City of Harriman v. BeJI590 F.3d 1176, 1181 (10th Cir. 2010).
4 Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004).

> Wright ex rel. Trust Co. of Kan. v. Abbott Labs., 1269 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).

8 Thomas v. Metro. Life Ins. G&31 F.3d 1153, 1160 (10th Cir. 2011) (quotlerson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)).

7 Spaulding v. United Transp. Unip279 F.3d 901, 904 (10th Cir. 2002) (citi6glotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

8 Adams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000) (citidler, 144 F.3d at
671);see also Kannady v. City of Kiow#00 F.3d 1161, 1169 (10th Cir. 2010).

® Anderson477 U.S. at 256Celotex 477 U.S. at 3243paulding 279 F.3d at 904 (citinylatsushita Elec.
Indus. Co. v. Zenith Radio Corp75 U.S. 574, 587 (1986)).

10 Anderson477 U.S. at 256ccord Eck v. Parke, Davis & G&®56 F.3d 1013, 1017 (10th Cir. 2001).



rational trier of fact could find for the nonmovast.”

The facts “must be identifidaly reference to an affidavi, deposition transcript, or a
specific exhibit incorporated thereit?” Rule 56(c)(4) provides thapposing affidavits must be
made on personal knowledge and shall set forth faath as would be adssible in evidencé®
The nonmoving party cannot avoid summary judgment bgatipg conclusory opinions,
allegations unsupported by sgecfacts, or speculatiot.

Finally, summary judgment is not a “disfaedrprocedural shortti on the contrary, it
is an important procedure “designed to secueguht, speedy and inexpensive determination of
every action.*® In responding to a motion for surarny judgment, “a pay cannot rest on
ignorance of facts, on speculation, or on suspiand may not escape summary judgment in the
mere hope that something will turn up at trig.”

Il. Uncontroverted Facts

The following material facts aruncontroverted, stipulatéol in the Pretrial OrdéY,
stipulated to for the purposessafmmary judgment, or viewed the light most favorable to
Plaintiff as the nonmoving party. Plaintiff is a Mum man. He was born in Jordan and moved
to the United States in June 2009. He consities race white. Plaintiff began his employment

in the Lenexa Branch of Defendant The American Bottling Company in October 2011 as a

11 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quofkier, 144 F.3d at
671);see Kannady590 F.3d at 11609.

12 Adams 233 F.3d at 1246.
13 Fed. R. Civ. P. 56(c)(4).

1d.; see also Argo v. Blue Cross & Blue Shield of Kan., #fs2 F.3d 1193, 1199 (10th Cir. 2006)
(citation omitted).

15 Celotex Corp. v. Catretd77 U.S. 317, 327 (1986) (quoting Fed. R. Civ. P. 1).
16 Conaway v. Smitt853 F.2d 789, 794 (10th Cir. 1988).
17 Doc. 62.



Merchandiser. He was promoted to ReAetount Manager in January 2012, promoted to
Account Manager in July 2012, and promote®istrict Manager in lee 2013. From late 2013
until the end of his employment, Plaintiff weispervised by Todd Lindlflo Though Plaintiff

was employed by The American Bottling Compaluying the period relevant to his claims,
Defendants assume that Plaintiff was joirgtiyiployed by all three Defendants for purposes of
their motion for summary judgmetit. For purposes of this Memorandum and Order, the Court
will also assume as such.

A. Organizational Structure

At The American Bottling Company (hereftexr “Dr Pepper”), Merchandisers report to
Merchandising Managers and Merchandising Mareggport to Branch Managers. Dr Pepper
also employs Relief Account Managers and Account Managers. Both of those positions report to
District Managers who, like Mehandising Managers, report t@aanch Manager. Dr Pepper’s
Branch Managers repdx Area Directors.

In 2012, Todd Roberts became the Area Diregt@r the Lenexa Branch where Plaintiff
worked. In late 2013, Lindhoff became the BraMdmager for Dr Pepper’s Lenexa Branch.
Soon thereafter, Plaintiff applied for areteived a District Miaager position. Lindhoff
interviewed Plaintiff and ultimately chose him foetposition. As a District Manager, Plaintiff
reported to Lindhoff. DistricManagers typically work during regular business hours on
Mondays through Fridays, but they are also exquktt be available at other times as business

requires.

18 SeeDoc. 70 at 1 n.1.



B. Lindhoff's Treatment of Plaintiff

Soon after Plaintiff was promoted to Distriddanager, another Digtt Manager, Lauren
Slezak, was discharged. During the first halt014, Slezak asked Plaintiff to assist her with
getting her personal belongings because Lindhoff had not responded to her calls or emails.
Plaintiff spoke to Lindhoff about the matter, explagpithat he had run int8lezak at the grocery
store. Lindhoff responded angrily and told Rtdf to worry about his own job and not get
involved with previous employees.

After this incident, Plaintiff complainetd Human Resources (“HR”) Manager Rachel
Zuniga about Lindhoff's behavior. Plaintiff tolniga about the indent concerning Slezak.
Plaintiff also recalls telling éniga that Lindhoff: (1) calle®laintiff while Plaintiff was on
vacation telling him to be worried about hi®j@2) frequently told Plaintiff he should be
worried about his job, (3) talked “weird” tod#htiff compared to othrs, and (4) frequently
yelled at Plaintiff about businesssues, often in front of other$laintiff does not remember
whether he explicitly told Zuniga he thoughtthoff’'s treatment was due to his race, national
origin, or religion. Zuniga infored Plaintiff she would investigatand get back to him. A few
hours later, Lindhoff asked Plaifftif he had been to HR. Plaintiff confirmed he had, and
Lindhoff asked Plaintiff if he thought going to HR®ould do anything thindhoff. Lindhoff also
told Plaintiff to come to him in the future be#ogoing to HR. Plairii did not tell anyone about
this conversation with Lindhoff and did not hauether conversation with Zuniga about the
issue.

In the fall of 2014, when Plaintiff aridndhoff were riding to a business location
together, Lindhoff began recounting the newswoehgnts that had recently taken place in

Ferguson, Missouri. Lindhoff commented, in Plaintiff's words, “I don’t know where’s [sic] our



country heading. We got so many issue [sicfotést[s] blowing themselves and thiefs [sic]
they get killed and they pretend they’re innd¢camd | don’t know where’s [sic] this country
heading.®

On one occasion, Lindhoff asked Plaintiffgo with him to help him find his dog
because the dog had escaped from Lindhoff's gategenorning. He asked Plaintiff to try to
catch the dog because Lindhoff stated he wablara run. Anothetime, Lindhoff directed
Plaintiff to take him to look for a coffee manh for his wife. In another instance, Lindhoff
asked Plaintiff to drive him to drop off Hisundry. These incidents all occurred during
Plaintiff's normal work hours.

Plaintiff saw Lindhoff’'s admirstrative assistant at a casion two occasions. Jamie
Malbon, another Dr Pepper employee, joked one time about Plaintiff dating the administrative
assistant because the administrative assistamioned she ran into Plaintiff at the casino.
Following this, Lindhoff repeatediypked about Plaintiff dating the&dministrative assistant and
Plaintiff frequentng the casino.

On August 26, 2014, Malbon called Lindhoff on a speakerphone to tease Lindhoff.
Plaintiff was in the room with Malbon at the time. Malbon mentioned Plaintiff by name during
the conversation. While still dhe speakerphone but unaware ®iaintiff was present in the
room with Malbon, Lindhoff said, “I’'m just doneith this guy, | can’understand a fucking
word out of him. And I'm justione with this guy. He talked toe, man, I just don’t understand
him.”2° Malbon quickly hung up the call and apolegl to Plaintiff for Lindhoff's comments.

Later that day, Lindhoff left Plairffitwo voicemails. He left the first voicemail at 7:56 p.m. and

19 Doc. 70-2 at 193:2-11.
201d. at 144:1-6.



said, “Hey, when you get out of tisasino, give me a call. See ya.'He left a second voicemail
at 8:17 p.m. and said:
Hey, | like your language. | like your message | should say. But
going forward, send it to me. Late help you with your English
because the direction is there, t ge | understand it. Let me help
you with your English tgget it to a better pkce. Alright? So,
forward it to me from now on sitethandedly and then I'll send it
back to you and you can forward it tmeveryone elsafter | help
you fix it.?2
In October 2014, Plaintiff attended a wagtated training in lowa. One of the
employees attending the training with Pldfrwias Randy Hall, whom Lindhoff knew. While
Plaintiff was in lowa, Lindhoff ser®laintiff a text message statirf:ell Hall he is a fruity ass
puss boy. Do it® Plaintiff understood lridhoff was trying to jokaround with Hall, but
Plaintiff does not talk that way, and—accoglto Plaintiff—Lindhoffshould have known that.
On November 26, 2014, Plaintiff sent Lindhaftext wishing him and his family a happy
Thanksgiving. Lindhoff responde“Christopher Columbustieed. Discover Americ&?
Plaintiff testified that he was notuwhat Lindhoff meant by this text.
On July 2, 2015, Plaintiff wished Lindfi@ happy Fourth of July, and Lindhoff
responded by saying, “You need to learn about America first before you tell me Happy Fourth of

July.”® Plaintiff does not believe & there were any witnessestids incident. Lindhoff does

not recall making this comment.

21 Doc. 70-2 at 147; Doc. 70-15.

22Doc. 70-2 at 144:14-145:5; Doc. 70-17.
2 Doc. 70-2 at 150:17-25; Doc. 70-18.

24 Doc. 70-20.

% Doc. 70-2 at 178:4-179:16.



During Ramadan one year, a group of emgésyordered pizza at a team meeting.
Plaintiff was not eating, and hdhoff remarked, “Yeah he’s ftasg, this guy, they’re Muslim,
they’re weird. 1 don’t knowvhat they do there?® On another occasion, Lindhoff remarked that
employees conducting an event with Plaintiff wbnbt get to eat lunch because Plaintiff was
fasting.

Sometime in 2015, Plaintiff won tickets to atewat a Royals game through Dr Pepper.
Plaintiff and his family attendeddétgame. Lindhoff was also preseWhen Plaintiff, his wife,
and their four kids arrived, Lindlffoasked Plaintiff, “Is this oly your [sic] 12 kids, or you got
more??’ When Plaintiff's wife tried to shakendhoff's hand or greet him, Lindhoff turned
around and walked away. Later, Lindhoff askedrRiifis wife if she was Muslim. Plaintiff's
wife said she was, and Lindhoff told her he thutuiduslim women wore ‘ags” on their heads.
Plaintiff did not witness this @nt but learned about it from hisfe. Plaintiff felt that Lindhoff
ignored him and his family at the evendavitnessed Lindhoff being social with other
employees.

In December 2015, Plaintiff sent an email to some of his coworkers wishing them Happy
Holidays. At a subsequent meeting, Lindhoff asR&ntiff what the email was about. Plaintiff
explained that he had sent a “Happy Holidagsiail. Warehouse Manager Mike Langdon then
thanked Plaintiff for the holiday greeting and vadhPlaintiff and his fianily the best. Lindhoff
replied to Langdon, “[H]e’s Muslisnwhy did you respond to himRluslims do not celebrate our

holidays.?®

261d. at 181:10-21.
271d. at 184:11-14.
21d.



That same month, Lindhoff called Plaintiff tdkdgm to meet him at a bar when Plaintiff
was driving home from workWhen Plaintiff arrived, Lindhofasked if Plaintiff had watched
the news. Plaintiff responded that he had nanhdhoff began recounting the shooting in San
Bernardino that had happenedestly. Lindhoff askedlaintiff what the shooters, who were
Middle Eastern, had been thinkinglaintiff told Lindhoff he dil not know. Lindhoff continued
to ask Plaintiff about the shoot2mental states and motivation. Plaintiff insisted he did not
know the answer and did not know what Lindhe#s talking about. Lindhoff then commented
that he believed Plaintiff had been acting weird lately. Lindhoff said he wanted to see what was
going on. Plaintiff asked Lindhoff what he meaarid Lindhoff explained that he did not know
but wanted to “chitchat” witlPlaintiff for a little bit?° Plaintiff then asked if the two were done
and left the bar.

In March 2016, Plaintiff was getting mdato go to Dubai for vacation and had not
shaved his facial hair. The morning of PIditdiflight, he decided to go into work. While
there, Lindhoff gave Plaintiff an assignmentldold Plaintiff he coul not leave until it was
complete. Plaintiff reminded him that hesagoing on vacation and indicated he would not
finish the assignment before leaving. Tsame day, Lindhoff asked, “What's this?” referencing
Plaintiff's facial hair3° Plaintiff said he had not shay;go which Lindhoff replied, “I don’t
know what you guys do in your country, but makee you don’t come back before you shave
it.”3! Dr Pepper did not have a policy againstdhbair, although men ithe beverage industry

traditionally are clean-shaven.

2Doc. 70-2 at 192:1-11.
301d. at 200:6-13.
311d. at 200:14-16.



In April 2016, Plaintiff attended a clasalled “Managing within the Law,” taught by
Regional HR Manager Lucas Gréy During the class, Grayplained that employees should
raise concerns about harassment or discriminatitheyf have them. After the class, Plaintiff
approached Gray and informed him that hieelbed Lindhoff was discrinmating against him.
Gray told Plaintiff they should set a time to talkout Plaintiff’'s concerns. Gray subsequently
sent Plaintiff an email. The two had a conversation on May 2, 2016.

After their conversation, Gray isePlaintiff a copy of his notega email. Plaintiff made
a change to one of the dates iraggs notes, but othernastold Gray that his notes were accurate.
Because Gray’s notes were a summary, theydidnclude a complete list of every detalil
Plaintiff recounted to Gray. Plaiff also recalls telling Graguring the meeting that he could
not remember every infraction because “it’s just a small word R&r&rfay’s notes mention the
following incidents: (1) Mbbon calling Lindhoff on the speakerphone in August 2014, (2)
Lindhoff telling Plaintiff he neeed to learn about America begowishing him a Happy Fourth
of July, (3) Lindhoff remarking that other erogkes should not havesgonded to Plaintiff's
“Happy Holidays” email because Plaintiff is Muslim and Muslims do not celebrate “our
holidays,” (4) Lindhoff's comments about Plaintgfffacial hair, and (5) Lindhoff telling Plaintiff
he could not wear jeans at work even thoughrstiwere allowed to. Plaintiff recalls also
mentioning Lindhoff’'s comments about fastidigring Ramadan and Lindhoff calling Muslims

“weird.” According to Plaintiff, the “commento@ut shaving is the oneatreally bother[ed]

32 Gray had received trainingior to becoming Regional HR Managérhat training laicbut the following
process for addressing allegations of harassmensanirdination: (1) obtain detailed information from the
employee complaining of harassment and/or discrimination, (2) speak to the harasser about tbesl@gya{3) if
the complainant and harasser had different stories, speak to witnesses.

33 Doc. 70-2 at 181:10-19.
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[him].”3* Plaintiff also told Gray he believedathLindhoff made commentsithout considering
that the comments may hurt pedglteelings. Plaintiff did notdentify witnesses to the Fourth-
of-July incident, but did identify withessesdach of the other events. At the end of the
meeting, Gray asked Plaintiff how he would like thatter resolved. Plaintiff explained he did
not want to hurt anyone because he feared.ihdhoff would try to get rid of him if he did.
Plaintiff suggested that HRoald give a training about triéiag employees with respect.

Two days after his conversation with Pig#if, Gray interviewed Lindhoff. Lindhoff
denied Plaintiff's allegations thae told Plaintiff he needed tearn about America before he
could wish Lindhoff a happy Fourth of Julizindhoff admitted that he had made comments
about Plaintiff’'s language, Pldiff’s facial hair, and Plainff’'s holiday email. Lindhoff,
however, provided alternate explanations. Lindkaff Gray that he and Plaintiff joked back
and forth and had friendly banter. Lindhoff stated that he believeligat Plaintiff about
aspects of U.S. cultufé. Plaintiff never told Gray that Haterpreted Lindhoff's comments to be
jokes, friendly banter, or helgfiessons about U.S. culture.

Gray determined that no further investigatwas warranted; Grajid not interview any
of the witnesses that Plaintiff had identifie@ray did, however, have a conversation with
Lindhoff about his actions, explaing that they were not appragie. Gray informed Lindhoff's
managers of that meeting and suggested theyrdent the meeting. Roberts, one of Lindhoff's
managers, concluded that the verbal warningsufficient and decided not to include a written
record of the warning in Lindhoff’s file. Accary to Plaintiff, after the conversations with

Gray, Lindhoff became more dismissive of hiffor instance, Plaintiff recalled that Lindhoff

34Doc. 70-23 at 6.

3 Lindhoff provided the example that he tau@laintiff about “marriage in America.”
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refused to answer some of his business-rélgtestions following Lindhoff's conversation with
Gray.

In August 2016, three months after his casaéion with Gray, Plaintiff received his
mid-year review from Lindhoff. Lindhoff rated &htiff a 4 on a scale of 5 and included many
positive comment® Lindhoff also selected Plaintiff tattend market visits when upper
management came to town, giving Plaintiff exposure to upper management. According to
Joseph Rowland, the Business Unit General Man&iaintiff had been selected because “he
was identified as [a] strong performer, and peopl&gs want to put their best people in front of
[him].” 37

At some point during his employmentnidhoff asked Plaintiff to handle an issue
between an employee from Pakistan and a custborerindia. The account was not located in
Plaintiff's area of responsiliy, and Plaintiff's job duties di not include resolving employee-
customer disputes. Lindhoff asked Plaintiff to tell him about how Inali@hPakistani cultures
work together, and how MiddEastern people communicate.

On another occasion, Lindhoff asked Plainfifie knew Lindhoff's doctor. Plaintiff
stated that he did because they played socgether, and Lindhoff repliethat they looked like
each other. When Plaintiff asked if it svbecause they were both short men, Lindhoff
responded that it was because both Plaiatitf Lindhoff's doctor werdliddle Eastern.

Lindhoff also misspelled Plairfitis name in group texts or emails as “Months” at least

three times. Plaintiff explaed that Lindhoff could call M Mohamed or Mo. Lindhoff

3¢ Doc. 70-26.
37 Doc. 70-27 at 84:2—6.
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explained that “Mo” had auto-corrected to “months.” Lindhoff also called Plaintiff “Mo Mo”
despite Plaintiff's requests that b#gher use Mohamed or Mo.

On at least two occasions, Lindhoff asked Pifdiiithe would be sacrificing goats over
the weekend. A now-former-employee, ThorWas Anne, recalled hearing these comments.

C. Lindhoff's Behavior Directed at Employees Other Than Plaintiff

On at least one occasion, Lindhoff refertedr Pepper as the “black guys of the
beverage industry*® He made this comment whenas upset with the Lenexa Branch’s
performance. Additionally, one employee reedll situation during which a Middle Eastern
employee was talking about his upcoming travahpl Lindhoff remarked that he hoped the
employee did not get caught up in T.S.A.

During Plaintiff's employment, a man namedllgeillen was hired to work at Dr Pepper
as an Account Manager. Allen is African-Angam who, at the time he worked at Dr Pepper,
had an afro and wore a sweatband on hislhéadhoff knew Allen because Allen previously
worked at a bar that Lindhoff frequented. &hAllen started hiop at Dr Pepper, Lindhoff
introduced him to other employees as “Coffee Bfaceferring to a chacter in a popular film
who also had an affand wore a sweatband.

D. Lindhoff's Texting and Calling Habits

Lindhoff texted Plaintiff after regular business hours on multiple occasions. In 2014,
Lindhoff texted Plaintiff after howsron at least six occasioftsIn 2016, Lindhoff texted Plaintiff
after hours on at least seven occasf8nadditionally, on April 11, 2017, Lindhoff sent Plaintiff

a text around 10:00 p.m. that@aiT [Lindhoff's wife] mad at me. Nothing else going on. How

38 Doc. 78-17 at 48:5-23.
% Doc. 70-2 at 139-40, 150, 157-58.
40 Doc. 70-13.
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you doing Mo?%' Lindhoff then texted, “I might have to move in with ydd. Plaintiff did not
respond. Plaintiff did not believe these wererfiily texts because it made him uncomfortable to
receive a message from his supervisor @@ @.m. requesting to move in with him.

Lindhoff also texted three oth®istrict Managers that perted to him who were white,
American-born, and non-Muslim: Bryan Rouchkéike Langdon, and Scott Johnson. Lindhoff
texted Rouchka between five and six at nightdiditnot call or text hintate at night. Lindhoff
did not text or call Langdon outsig®rmal business hours. S. Jobmsestified that he received
texts and calls from Lindfibafter regular business hout%.S. Johnson did not recall whether he
received texts or calls frofrindhoff after 9:00 p.m.

S. Johnson ultimately quit his job at Dr Peppeée explained that he quit because he had
enough of “working in chaos every day, departmeotsvorking together, being called by stores
on weekends and late at night and havingdok on [his] day off and not get paid[‘”’ S.

Johnson stated he did not know what Lindhoffestpd of him and that Lindhoff yelled at him
in front of his coworkers, both of which weliators that contributed to S. Johnson quitting.

E. Plaintiff's Reviews and Attempts toChange Positions within Dr Pepper

Lindhoff conducted performance reviews of Pldiriwice a year. Tk reviews typically
took place in March and August. By way ofbexple, Lindhoff rated Plaintiff a “4” on a scale
from one to five in March 2015. He included positive comments about Plaintiff, including that

he was “a key leader among his peéps.”

41 Doc. 70-30 at 2.

421d.

43 Doc. 70-32 at 9-10.

44 Doc. 70-35 at 21:16-22:1.
4 Doc. 70-18.
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In October 2016, Plaintiff applied forBranch Manager position at Royal Crown
Bottling Corporation (“RC Bottling”) in Marion, Illinois.At the time, Plaintiff's annual salary at
Dr Pepper was $57,325.52; he was also eligdiléncentive compensation and bonuses, which
typically amounted to $5,000 per year. On MaBd, 2017, Plaintiff received an offer to be the
Branch Sales Manager at RC Bottling, whicleawith an annual base salary of $57,000.32,
bonus potential of $12,000 per year, comparbbleefits, a company car, and relocation
expenses. Plaintiff requested additioo@anpensation from RC Bottling, and RC Bottling
increased the base salary offer to $60,000.20. Rfdadtified that this offer was better than his
job at Dr Pepper in terms imJoney and everything els¢®

Plaintiff showed the RC Bottling offer letter kandhoff, explaining that he had applied
for many promotions at Dr Pepper but did fe@l he would evelbe promoted. Lindhoff
responded that Dr Pepper would have many jolmioge and that Plaintiff should be patient, but
it was Plaintiff's decision whether to leave Pepper. Following thisonversation, Plaintiff
declined the RC Bottling job offer.

During his employment with Dr Pepper, Pl#inapplied for at least six positions outside
Lindhoff's supervision but did not receiam offer for any of the positiot$. Dr Pepper’s
protocol is for hiring managets contact the current supervisarany internal applicant.

Lindhoff does not recall providingny negative information about Plaintiff. In addition,
Lindhoff authored several positive performance reviews of Plaintiff, which hiring managers may

have considered during the process.

46 Doc. 70-2 at 26:10-13.

47 Defendant notes that Plaintiff applied for four positions that were ultimately filled, but does not count
positions that were not filled, filled after Plaintiff's erapiment, or his leadership program applications in their
total. Doc. 70 1132 n.7.
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In May 2016, Plaintiff applied for a Brandflanager position under Roberts’ supervision.
Roberts explained that he was forced to himether individual for the position, because that
individual had completed a leadership programi Roberts was strongly esuraged to hire the
other applicant.

Plaintiff spoke with Jason Smith, an Areadaitor in Houston, about wanting to change
locations and had two imgews with him. Smith informed Plaintiff that his name was “always
[at]the top of the list,” buthat he could not hire hifif. While he did not elaborate as to why he
could not hire Plaintiff, Smith offered to meet with Lindhoff and create a development plan for
Plaintiff. Plaintiff also spoke with his met Rich Brennan, aboutsdesire to leave the
Lenexa Branch because he did not see a future at the location. Brennan indicated he would do
some research and assist Plaintiff if pbkesi Doug Wilcox, a hiring manager with whom
Plaintiff spoke, instructed Plaintiff to tatk Lindhoff who could create and implement a
development plan for Plaintiff.

In December 2016, Plaintiff inquired about participating in a leadership program to
increase his odds of receiving a promotiomew position. Jamie England, who oversaw the
leadership program, explained two leaderghggrams to Plaintiff: the Emerging Leader
Program (“ELP”), which was for people who neededearn more aboldr Pepper’s business,
and the Business Leader Development Prodf&tD Program”), which targeted internal
applicants with high potentiaEngland explained that only“@ery small group [is] selected
from a large population” to participate in these progr&mShe also told Plaintiff that he was

“very well respected by the busiss and [had] great potentiaf.”

48 Doc. 70-2 at 279:14-208:9.
49 Doc. 70-39 at 2.
01d.
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Per England’s recommendation, Plaintiff spekith his local HR Manager, Thomas
Johnson, about applying for one of the leaderphigrams. Plaintiff also spoke with Roberts
and Lindhoff about the programs. Lindhoff recall&iteg to Roberts about Plaintiff applying for
a leadership program, but Lindhoff testifieddees not know what happened afterward. T.
Johnson sent Plaintiff a follow-up email and meoeended additional steps Plaintiff could take,
including information aboud training book and classgsPlaintiff had already completed the
classes, and had read most of the traibimgk prior to receivinghe recommendation. T.
Johnson, Roberts, and Lindhoff scheduled monthlytimgewith Plaintiff to check in with his
progress. Plaintiff was dissatisfied with these meetings because he believed T. Johnson, Roberts,
and Lindhoff were just going through the motioaintiff also noted thahe three did not all
show up to every meeting.

Rowland made the ultimate decision as tacltpeople from his geographical region of
Dr Pepper would be part tie BLD Program. Rowland’s pition was three levels above
Lindhoff; Lindhoff reported to Roberts, Robereported to Don Henson, and Henson reported to
Rowland. Rowland knew Plaintiff and thought higbF him because the two interacted during
Rowland’s visits to the Lenexa Branch. #dugh Rowland testified that Plaintiff was not a good
candidate for the ELP because Plaintifeally had sufficient knowledge of Dr Pepper’s
business, Rowland believed that Plaintiffsssagood candidate for the BLD Program. Rowland
suggested Plaintiff look into the BLD Program arehfrently discussed Plaintiff's interest in the

BLD Program with hin?? Rowland does not know for certain whether Plaintiff's name was

51 Doc. 70-41.
52 Doc. 70-27 at 55:15-56:16.
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provided to him for consideratn in the BLD Program in 2017; hewer, Rowland testified that
he would not have chosen Plaintiff over thoseilienately selected for the BLD Program.

After Plaintiff spoke to Rowland aboutoving up in the company during one of
Rowland’s visits to the Lenex@ranch, Lindhoff told Plaintifthat Rowland could not move
Plaintiff up in the company because Pldfnwas not “going to go anywhere without
[Lindhoff’s] approval.®® Lindhoff also told Plaintiff hefsould not ask Rowland for jobs or to
move elsewhere within Dr Pepper.

F. The Runzheimer Application

During Plaintiff's employment, Dr Pepperdan using a software application called
“Runzheimer” for certain classifications efmployees to submit business miles for
reimbursement. Dr Pepper first introduced thmEheimer application tDistrict Managers in
the Lenexa Branch in late 2015, but employee®wweovided minimal training on how to use it.
Plaintiff received a written copy of the policy bow to use Runzheimer, but employees orally
received information that contradicted or deviated from the written policy.

Dr Pepper did not mandate a procedure for running the application. Runzheimer users
could either manually record each trip througinBheimer or they could set Runzheimer to
automatically record all miles during certdiours of specified days. Plaintiff set his
Runzheimer application to traell miles he drove between 6 a.m. and 6 p.m. on Mondays
through Fridays. If Plaintiff worked weekendisadditional hours, Plaintiff tracked his miles
manually.

Dr Pepper also did not maintain a consistent policy about which miles would be

reimbursed. For instance, when Dr Peppst fmplemented Runzheimer, employees were

53 Doc. 70-2 at 194:2-196:14.
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instructed that “commute miles”—explained iretholicy as “home to office/first stop and
office/last stop to home”—should not be submitted for reimburserfieBased on the
Runzheimer training, Plaintiff believed thatialheimer automatically detected and excluded
commute miles from being tracked. Sometime |&Reherts told the employees that they should
capture “commute miles” as buess miles. Plaintiff found éhapplication confusing and did

not make it a priority to determine whethentas being reimbursed for his commute miles.

Similarly, there was not a consistent polregarding whether miles to-and-from lunch
should be submitted for reimbursement. Duhigydeposition, Rowland explained that a
District Manager “going to lunch during the nolroaurse of their day, within the area that
they’re doing business” would not need to remthase miles off his or her mileage off repsrt.
Rowland added that if a DistriMdanager were to “drive tdimbuktu” for lunch, he or she
should manually remove thoséles from the nileage report® Jon LeRoy, a manager within Dr
Pepper’s Asset Protection & Security Group, testifleat in addition to reasonable lunch miles,
it was generally not a problemah employee left miles on his/her mileage report for personal
errands that were within theterritory on the way to or from an account visit.

Employees who used Runzheimer submitted their mileage reports on or before the third
day of each month. Prior to submission, eacpleyee was instructed to review his or her
mileage report to ensure sure tiips were all business-relatel. employees identified personal
trips, they were responsible for removing them from the mileage report before submission.
Plaintiff does not recall reviewg all his miles, but he did manually turn off his Runzheimer

application before taking persdriaps and turned it back on oa the personal trip concluded.

54 Doc. 70-42 at 8.
%5 Doc. 78-18 at 25:15-25.
6 1d.
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G. Investigation of Plaintiff's Mileage Reimbursement

In the fall of 2017, Roberts and Lindhoff attedd® event at one of Plaintiff's accounts.
During that event, Roberts was not satisfied \aitisplay of Dr Pepperisroduct, believing the
display was not up to company standards. Relspoke to Lindhoff aboutis concerns, asking
Lindhoff where Plainff spent his time because it appeare®tderts that Plaintiff had not spent
time servicing that account.

A short time later, Lindhoff was explaining &onewly hired Distat Manager, Mike
Bennett, that he could use Rineimer reports to review vehe his subordinates had been
working. It occurred to Lindhoff that h@uld use this method to review Plaintiff's
whereabouts. Lindhoff accessed PlaintiffisrRheimer report for October 2017 and noticed
multiple trips that did not appear to havbusiness purpose. Lindhoff noted Plaintiff's report
listed multiple stops at what appeared to be residential addresses nearly every day.

Based on his cursory review of Plaffi October 2017 Runzheimer report, Lindhoff
raised his concerns with T. Johnson. dhrison and/or Lindhoff contacted LeRoy and asked
him to review the Runzheimer mileage reports Plaintiff had submitted for reimbursement.
LeRoy’s duties includenvestigating mileage fraud. He eséted that he personally conducted
between ten and fifteen such investigatisimee Dr Pepper beganing Runzheimer. He
estimated that the remainder of his teanducted between twenty and twenty-five such
investigations during the same timeframe. Btigations were typically started because “a
manager or someone up the chain sees an anamthly” mileage during the course of “routine

managerial duties[.}” LeRoy testified that employesabmitting miles for lunch trips or

5" Doc. 70-49 at 6.
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errands that were on the reub or from an account wefeot generally a problent® Rowland
confirmed that employees were permitted to submit mileage for lunch trips if the lunch location
was near one of their accountswithin their territory.

When the investigation was referred tdRay, the referrer expressed concern that
Plaintiff had engaged in frautf. In an email to LeRoy dated Friday, November 10, 2017, T.
Johnson flagged “some questionable stops .at.ate not in [Plaintiff’'s] area and not in
locations that [Dr Pepper] would service,” dladot of residential locations” on Plaintiff's
mileage report® The following week, LeRoy, T. Johnson, and Lindhoff had a conference call so
that LeRoy could obtain furthémformation. Lindhoff sent LeRoy a series of emails following
that conversation, including a map of some, btitatipof Plaintiff's area of responsibility.

LeRoy explained that although a map is helpfliiginvestigations, he @s not rely solely on

the map of an employee’s territory to identify suspicious mileage submissions. Instead, LeRoy
focuses on identifying addresses with no appdrasiness-related purpose and addresses that
require further information to determine gther they were legitimately submitted for
reimbursement.

During the early stages of his investigatibaRoy flagged some addresses that seemed
guestionable. LeRoy and Lindhoff exchangeaisnwherein LeRoy asked questions about
specific locations on Plaintiff's report. Lindhgifovided explanations for some of the stops.

For instance, Lindhoff confirmed thRtaintiff had assisted other €iict Managers and serviced

accounts outside of Plaintiff’s territory to do doeRoy also inquired abothe Saturday trips on

58 Doc. 78-19 at 5.
59 The record is unclear whether the refemethis instance was T. Johnson or Lindhoff.
801d. at 8.
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Plaintiff's report, to which Lindhoff respondedathPlaintiff occasionally worked Saturdéeys.

Even after conferring with Lindhoff, LeRoy had gtiens about certain ¢éations Plaintiff had
visited because the addresses wesidential or did not haveng apparent link to a Dr Pepper
business account. LeRoy testified that PlairgiRunzheimer reports raised “some concerns, but
not quite the volume [LeRoy] was expecting” based on how the information had initially been
presented to hirf?

At the end of his review, LeRoy decided he rezbtb speak with Plaintiff to give him an
opportunity to explain the suspected illegitimatiéeage submissions. Plaintiff was asked to
attend a meeting on November 27, 2017, withoirid®ld purpose of the meeting, which was
LeRoy’s typical practice. Plaintiff, Lindhoff, dnl. Johnson all attended the meeting and LeRoy
participated telephonically. LeR@&xplained his role within Dr Peppéhen said that Plaintiff's
mileage submissions had been brought to tésmaon for further investigation. LeRoy added
that he wanted to clarify certaincations on the mileage reports with Plaintiff. LeRoy and T.
Johnson asked Plaintiff about diféat addresses he had visited in June and July of 2017.
Plaintiff stated he could notcall what locations those address®rresponded with. They also
asked Plaintiff about his work as Uber Driver. Platiff responded that he only worked as an
Uber Driver on nights and weekends, and thavas willing to provide documentation to that
effect. LeRoy or T. Johnson then asked Plaintitep out of the roomPlaintiff complied.

When Plaintiff returned, he was askaabut “Amazon” and the Amazon-related

addresses on his mileage redrPlaintiff admitted to visitinghose addresses but also stated

51 Doc. 70-51.
52 Doc. 70-49 at 13.

53 The parties, at times, are unclear about whatd2on” refers to. In his deposition, Plaintiff used
“Amazon” to refer to his employment with Securitas and XPO Logistics, who contract with Amazon. Regairdle
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Lindhoff had given him permission to do so. Lindhoff confirmed that he had permitted Plaintiff
to go to the Amazon-related addresses but clarified that he did not tell Plaintiff to submit mileage
reimbursement for the trips.

In total, Plaintiff’'s September and Octol#17 Runzheimer reporshow that Plaintiff
submitted mileage for trips to his wife’s workpéaat Avatar Engineering on at least twenty-four
occasions. Plaintiff told Lindhoff, T. Johnson, andRbg that he visited his wife’s work to have
lunch with her, and that he understood luncteagke did not need to be removed. Plaintiff's
wife worked approximately 1.5 miles from Dr Pepp®laintiff also submitted mileage for trips
to and from his inlaws’ residence but did pobdvide any explanatioas to why. Plaintiff
submitted mileage reports containing trips twuainess called Wonder Tots, presumably his
children’s daycare, twenty times during thetmonth span and could not explain why he
submitted those miles for reimbursement duringntieeting. All three of these locations were
within Plaintiff’s territory. The Runzheimerpert for September also contained a trip to 833
Ward Parkway and three trips to a location indbar, Kansas. Plaintiff admitted that those four
trips were for an interview arglibsequent orientation and training for a job with a different
employer.

Plaintiff was told he could return to wof@r the remainder of the day on November 27,
2017. Plaintiff stated that he would prefeuse some of his accrued vacation time and go home
for the day. He was given permission to do Before leaving, Plaintiff was asked to produce a
written statement about his visits to the Amazddrasses. Plaintiff aged, and wrote: “I admit

that on 9/11/2017- 9/12/2017 [and] 9/13HAYthese days without noties [sic] that my Runzimer

the specific employer, the Court will use “Amazon” to retePlaintiff's additional employer between September
11, 2017 and September 13, 2017.
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app was working and | was interviewing with XPO [an Amazon company] and been to
orientation but didn’t work on my schedule so | quiet [s¥].Plaintiff agrees that the mileage
he incurred for his travel to and from tAemazon addresses were not business expenses for
which he should have sought reimbursement.

After Plaintiff left the November 27 eeting, T. Johnson and Lindhoff decided to
suspend Plaintiff because they wanted to compdaiintiff’s Runzheimer reports to those of
other District Managers and thdecide how to proceed. Lindhoff sent Plaintiff a text asking
him to return to the office. Plaintiff returnethd was informed he would be suspended without
pay. Plaintiff orally resigned. Three days fatlaintiff sent aremail to Lindhoff and T.
Johnson to confirm his ragiation, stating in part:

While | have for the most part been satisfied with my time at [Dr

Pepper], | feel that the situati has become somewhat untenable

and it is now time to move on. Mever, | leave feeling satisfied

with the standards of my workd behavior, and would like to thank

you for the learning opportunitthat | enjoyed during my time

here®
Plaintiff testified that he anklis wife drafted the email togethbased on a resignation letter
template they found online.

LeRoy completed the investigation in Pl#ifg mileage reports and noted a loss of
$62.00. LeRoy explained that tlamount reflects conservativetiesates based only on what he
could confirm had been improperly submitted mileage. LeRoy also testified that he did not

spend extensive time reviewing Plaintiff's entire history of Runzheimer reports following the

November 27 meeting becauBkintiff had resigned.

54 Doc. 70-52 at 2.
% Doc. 70-54 at 2.
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H. Other Employees’ Use othe Runzheimer Application

After the investigation of Plaintiff's Ruieimer use, T. Johnson directed LeRoy to
review the mileage reports of other Distifi¢hnagers under Lindhoff. LeRoy instructed Don
Creekmore, another investigator, to revieauBhka’'s and S. Johnson’s Runzheimer reports.
Creekmore determined nothing unusual stood ohintoand reported as such to LeRoy. LeRoy
then reviewed the reports on his own andfecmed that neither review warranted an
investigation. Lindhoff did not follow up on LeR’s review of these Runzheimer reports.

LeRoy was not aware of other employeesler Lindhoff's supervision who had been

investigated for Runzheimer usRouchka explained that he tgpily did not delee mileage for

lunch if it was on the route he was taking to atomer or if it was a low-mileage trip. S.

Johnson stated that he was not sure if he turned off his Runzheimer when he went to lunch. Both
Rouchka and S. Johnson admitted that they may have made mistakes in their Runzheimer
submissions, but neither was sedijto an investigation, nor weethey suspended without pay

during the initial review otheir mileage reports.

Lindhoff also used Runzheimer to submit business miles for reimbursement. During his
deposition on October 22, 2018ndhoff could not provide the bungss purpose for a few trips
from 2017. As a result, Defendants investgltindhoff’'s mileage reimbursements in late
2018. That investigation concluded thatdhoff had submitted personal mileage for
reimbursement which should have beenttd. Lindhoff was not suspended during the
investigation, but on January 3, 2019, Lindhoff recgtiadinal warning. The warning related, in

part, to his Runzheimer submissidfis.

56 Lindhoff's warning also referencekle text he sent Plaintiff telling Plaintiff to call a colleague a “fruity
ass puss boy.” Defendants first becaware of that text during discovery.

25



l. Plaintiff's Post-Resignation Communication

After Plaintiff's resignation, Rowland caatted him to find out why he resigned.
Plaintiff told Rowland he had suffered discrimination and had tried to leave the Lenexa Branch
to no avail. Plaintiff also reqgted an exit interview, and Rowé told him he would have Brett
Glass, the Vice President of HR for Dr Peppentact him. When Plaiifit spoke to Glass, he
told Glass he had suffered discrimination and pieviously met witlGray about it. Glass
asked Plaintiff to send him notes from that tiree Plaintiff complied, explaining that the notes
represented a “little bitbf what he had gone throu§h.After comparing Gray’s notes from the
prior investigation to the notd&slass took of his conversatianith Plaintiff, Glass “didn’t
believe there was anything more to be dd§eGlass did not speak to any of the witnesses
Plaintiff listed, nor did Glas conduct any further investigation beyond what Gray had
completed. Glass did nobwtact Plaintiff again.
1. Discussion

Plaintiff brings claims for hostile workn@ironment, discrimination, and retaliation under
Section 1981 and Title VII. Defendants movegammary judgment on all claims and raise an
affirmative defense as to all claims un&@ragher v. City of Boca RatéhandBurlington
Industries, Inc. v. Ellert®® The Court will address each of Riiff’'s claims in turn and then

address Defendants’ affirmative defense.

5 Doc. 78-6 at 2.

58 Doc. 78-5 at 45:18-20.
69524 U.S. 775 (1998).
0524 U.S. 742 (1998).
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A. Hostile Work Environment Under Section 1981 and Title VII

The same substantive standards apply toleastirk environmentlaims under Title VII
and Section 1981 In order to survive summary judgment a hostile work environment claim,
a plaintiff must show that he waliscriminated against because of his membership in a protected
class, and that the discrimination was “sufficigrsttvere or pervasive duthat it altered the
terms or conditions of [his] employmemntdacreated an abusive working environméeatA
hostile work environment must be bathjectively and subjectively offensivé.To determine
whether an environment is hostile, courtsstreonsider all “circumstances including the
frequency of the discriminatory conduct; its sitye whether it [was] physically threatening or
humiliating, or a mere offensive utterance; artkther it unreasonablyterfere[d] with an
employee’s work performancé?®’

In addition, a plaintiff must bable to point to “more thaa few isolated incidents of
racial enmity.” While the severity and pervasivesanquiry “is particularly unsuited for
summary judgment because it ismfeissentially a quetion of fact,”® the Tenth Circuit has

affirmed summary judgments granted panidlased on the severity and pervasiveness

" Payan v. United Parcel Sena05 F.3d 1162, 1170 (10th Cir. 2018). The Court notes that, although
Plaintiff's response characterizes hastile work environment claim @gsoceeding underegtion 198without
mention of Title VII (Doc.78 at 64), the Pretri®rder includes a hostile wodavironment claim under both
statutes. Doc. 62 at 13.

72 Medina v. Income Support Div. of N,M13 F.3d 1131, 1134 (10th Cir. 2005).

73 Stinnett v. Safeway, In837 F.3d 1213, 1219 (10th Cir. 200Bpgers v. City CtyHealth Dep’t of Okla.
Cty., 30 F. App’x. 883, 886 (10th Cir. 2002).

74 Stinnetf 337 F.3d at 1219.

S Lewis v. Standard Motor Prods., In@03 F. Supp. 2d 1228, 1235 n.31 (D. Kan. 2002) (cNiiego v.
Kapoor, 268 F.3d 1208, 1220 (10th Cir. 2001) (citations omitted)).

"6 Hernandez v. Valley View Hosp. As84 F.3d 950, 957 (10th Cir. 2012).
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requirement’ “Mere snubs, unjust criticisms, angdourteous conduct anet actionable; to
establish a hostile work environment, [a] ptdfrmust show that the alleged harassment is
excessive, opprobrious, and raghan casual conversatioff.”

Defendants assert that the work environhveas neither subjectively nor objectively
hostile. Most notably, Defendanargue that in March 2017—afteore than three years of
Lindhoff's alleged hostility—Plaintiff declined job offer from RC Bottling, even though
Plaintiff described that position &gtter than his job at Dr Pepper in terms of pay and benefits.
Defendants note that most of the conductriifaicites in support of his hostile work
environment claim occurred before Plaintiff declined the RC Bottling offer. Thus, Defendants
conclude, Plaintiff’'s own actions undermine llaim that his work environment was hostile
because he opted to stay at Dr Peppthierahan accept an offer of better pay.

In determining whether Plaintiff was subjett® a hostile work environment, the Court
considers both overtly discriminatory aratially-neutral comments and actions cited by
Plaintiff.”® Plaintiff identifies multiple commentsplicitly related to his race, religion, or
national origin as well agdditional facially-neutral commes Lindhoff made over a four-year
period®® The Court also considers other raciatiptivated commentsindhoff made during the
relevant period, including introducing an Afan-American employee as “Coffee Black,” telling

a Middle-Eastern employee that he hoped hendidyet caught up in T.S.A. while travelling,

7 See, e.gMorris v. City of Colo. Spring66 F.3d 654, 665-66 (10th Cir. 20123ragalla v. Douglas
Cty. Sch. Dist.411 F. App’x 140, 153-54 (10th Cir. 201 Nettle v. Cent. Okla. Am. Indian Health Council, Jnc.
334 F. App'x 914, 921-26 (10th Cir. 2009).

8 Stewart v. Bd. of Comm’rs for Shawnee Cty., K2h6 F. Supp. 2d 1265, 1280 (D. Kan. 2002) (citing
Garcia-Paz v. Swift Textiles, In@73 F. Supp. 547, 561-62 (D. Kan. 1995)).

®Hernandez v. Valley View Hosp. As$84 F.3d 950, 960 (10th Cir. 2012).

80 “[F]acially neutral abusive conduct can support a finding of racial animus sufficient to sustain a hostile
work environment claim when that conduct is viewed in the context of other, overtly discriminatory conduct.”
Hernandez684 F.3d at 960.
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referring to Dr Pepper as the “black guys oflleeerage industry” when he was upset with the
company’s performance, and commenting thatdpeeted Plaintiff’'s Muslim wife to be wearing
a “rag” on her head at a company event.

Plaintiff has submitted evidence of several first-hand incidents of harassment, including
that Lindhoff: (1) made disparaging remarks aboatr®iff’s religion, such asisking Plaintiff if
he was going to sacrifice goatger the weekend and calling Mings “weird” for fasting during
Ramadan, (2) treated Plaintiff rudely duringampany event at a Royals game by commenting
“Is this only your 12 kids or you got more?” whBtaintiff's four children arrived, remarking
that he believed Plaintiff’'s Muslim wife woulthve a “rag” on her hdaand ignoring Plaintiff
and his family throughout the ewe(3) criticized Plaintiff's Bglish-language abilities even
though none of Plaintiff’'s coworkers reportedfidulty understanding him, (4) asked Plaintiff
what Middle Eastern shooters had beenkinig following an attack in San Bernardino,
California, (5) criticized emplyees who responded to Plaintiff's Happy Holidays email because
Muslims do not celebrate “our hadays,” (6) told Plaintiff heneeded to learn about America
before wishing Lindhoff a Happy Fourth of July) (@ld Plaintiff he should not return from
vacation until he shaved his beard even thougRé&pper did not have a policy against facial
hair, (8) asked Plaintiff to resolve a dispbetween a Pakistani Dr Pepper employee and an
Indian customer even though such conflict resotuwas not part of Plaintiff's job, and (9)
commenting that Plaintiff and Lindhoff's doctimoked alike because they were both Middle
Eastern.

Plaintiff also presented ewedce of facially-neutralanduct that he believes was
motivated by Lindhoff's racial areligious animus. For instance, Lindhoff asked Plaintiff to do

personal tasks with and for him, such as ritpafter Lindhoff's dogshelping Lindhoff shop for
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a coffee machine for his wife, and droppirf§londhoff’s laundry. Lindhoff also did not
respect Plaintiff's requests to be called eittMohammed” or “Mo,” often calling him “Mo
Mo” which Plaintiff testified he found demeiag. Although Defendants contend that Lindhoff
used nicknames with many coworkers, Defensldotnot allege that those coworkers asked
Lindhoff not to use their respective nicknam&4aintiff also assertsindhoff contacted him
more frequently than other District Managetgside of regular business hours, and that
Lindhoff contacted him much later might than he contacted otHeistrict Manages. Plaintiff
also notes that Lindhoff made jokes abowififf frequenting tle casino and dating an
administrative assistant, evédrough Plaintiff had requestedridhoff not make such comments.
Plaintiff complained to HR about Lindffts conduct three times; twice during his
employment and once following his resignatigthough in the firstwo instances HR
employees spoke with Lindhoff, no further invgation was conducted; none of the witnesses
Plaintiff identified were interviewed. Eventef Plaintiff resigned, @Giss did not conduct any
additional investigation and agdailed to interview any of theitnesses Plaintiff identified.
Seeing that HR would not remedy the situatPlajntiff applied for multiple jobs outside
of Lindhoff’s supervision but was not selecfedthese positions. Timcrease his odds of
receiving a promotion, Plaintiffgglied for the BLD Program but wa®t selected to participate.
In each of these instances, decision-makersavoave spoken with Lindhoff about Plaintiff's
applications. There is no ewdce in the record regarding whitanything, Lindhoff told upper
management during these conwatiens, though Lindhoff testified hdoes not recall making any
negative comments about Plaintitfindhoff did, however, tell Platiff that he would not be
going anywhere within Dr Pepper without laggproval after finding ouRlaintiff had spoken

with Rowland about a transfer or promotion.
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Considering the totality of Lindhoff's conduthe Court finds thaa rational jury could
determine that the alleged harassment was seoesand pervasive thatamounted to a hostile
work environment. Viewing the evidence in thghli most favorable to Plaintiff, as the Court
must at the summary judgmestage, Plaintiff has established a genuine issue of material fact as
to the pervasiveness and severity of the raci@igrged and religiously-charged hostility in his
work environment sufficient to have a jury dectte issue. Summaryggment is accordingly
denied as to Plaintiff's hostile wio environment claim.

B. Discrimination Under Section 1981 and Title VII

Plaintiff next alleges that Dendants engaged in discrimination in violation of Section
1981 and Title VII. Title VII makes it unlawfdibr an employer to “discriminate against any
individual with respect to his compensationnts, conditions, or privileges of employment,
because of such individual’'s race|apreligion, sex, or national origirf¥ Section
1981 “prohibits racial discrimination in the kiag and enforcement of private contract$.The
elements of a plaintiff's discrimination claiane the same regardless whether the claim is
brought under Title W or Section 19883 Where, as here, a plaintiff relies on circumstantial
evidence to prove discrimination, courts apply three-step burden-stiifg framework set forth
in McDonnell Douglas Corp. v. Greaand its progen§* The Tenth Circuit has described that
framework as follows:

McDonnell Dougladirst requires the aggrieved employee to

establish a prima facie case of prohibited employment action . . . .
If the employee makes a prima facie showing, the burden shifts to

8142 U.S.C. § 2000e—2(a)(1).
82 Runyon v. McCrary427 U.S. 160, 168 (1976) (citing 42 U.S.C. § 1981(a)).

83 Drake v. City of Fort Collins927 F.2d 1156, 1162 (10th Cir. 1991) (citi@girola v. Va. Dep't of Gen.
Servs, 753 F.2d 1281, 1285-86 (4th Cir. 1985))

84 Plotke v. White405 F.3d 1092, 1099 (10th Cir. 2005) (citidgDonnell DouglaCorp. v. Green411
U.S. 792, 800-07 (1973)).
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the defendant employer to state a legitimate, “nondiscriminatory
reason” for its adverse employmaeadtion. If the employer meets
this burden, then summary judgment is warranted unless the
employee can show there is a geeuissue of material fact as to
whether the proffered reasons are pretexual.

To establish a prima facie case of disgnation under Title VIl and Section 1981, a
plaintiff must show: (1) the platiff belongs to a protected as, (2) the plaintiff suffered an
adverse employment action, and (3) the challdraggion took place under circumstances giving
rise to an inference of discriminatiéh.The parties do not disputleat Plaintiff belongs to a
protected class. Defendants move for sunymadgment on the second and third elements of
the prima facie case, arguing that Plaintiff dot suffer an adverse employment action under
circumstances giving rise to an inference of disimation. Even if Plaintiff has met his prima
facie burden, Defendants contend that the actions were taken for legitimate reasons and Plaintiff
cannot demonstrate pretext.

1. Prima Facie Case — Adverse Employment Actions

An employer’s conduct rises to the lewélan adverse employment action if it
“constitutes a significant changeemployment status, suchlaising, firing, failing to promote,
reassignment with significantly different resgdnilities, or a decisin causing a significant
change in benefit? Said differently, an adverse empiognt action is one that results in “a
significant change in employment statd%.The Tenth Circuit “liberally defines the phrase

m

‘adverse employment action™ and uses “‘a casezhye approach,” exanmg the unique factors

851d. (citations omitted)Kendrick v. Penske Transp. Sen&20 F.3d 1220, 1226 (10th Cir. 2000).
86 E.E.O.C. v. PVNF, L.L.C487 F.3d 790, 800 (10th Cir. 2007).

87 Burlington Indus., Inc. v. Ellertrb24 U.S. 742, 761 (1998)).

88 Aquilino v. Univ. of Kan.268 F.3d 930, 934 (10th Cir. 2001).
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relevant to the situation at han®¥.”Adverse employment actions are not limited to monetary
losses; rather, adverse employment actions can include acts thata'sagnyficant risk of
humiliation, damage to reputation, and a concamita@rm to future employment prospects.”
Plaintiff identifies the following adverse emplognt actions pertaining to his discrimination
claim: (1) non-selection for the BLD Program) §2spension without paand (3) constructive
discharge.
a) Non-Selection for the BLD Program
Plaintiff has met his light burden of prodong evidence that the non-selection for the
BLD Program constituted an adverse employnaetion. Plaintiff submits evidence that
employees who had completed leadership ranog, including the BLD Program, were given
preferential treatment in hirgy decisions and that the BLDdgram was brought to Plaintiff's
attention to increase the likelihotitht he would be promoted the future. Non-selection for
the BLD Program is therefore an adverse employment action under the Tenth Circuit’s liberal
definition.
b) Suspension Without Pay
Defendants concede that suspension withoutpaid constitute an adverse employment
action but argue that Plaintiff's suspensionergook effect because he resigned. Where a
suspension is announced but not served, giog@e has not suffered an adverse employment
action® It is uncontroverted thdlaintiff did not serve his suspsion. Accordingly, Plaintiff's

suspension without pay is not an indepenigeanttionable adverse employment action.

89 Couture v. Belle Bonfils Mem'l Blood Ctfl51 F. App’x 685, 689—90 (10th Cir. 2005) (quotBanchez
v. Denver Pub. Schsl64 F.3d 527, 532 (10th Cir. 1998) (citations omitted)).

9 Braxton v. Nortek Air Solutions, LL.Z69 F. App'x 600, 604 (10th Cir. 2019).

91 See, e.gCandelaria v. Potterl32 F. App’x 225 (10th Cir. 2005) (finding a fourteen-day suspension did
not constitute an adverse employmaction because tlenployee did not sertbe suspension).
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c) Constructive Discharge

Plaintiff argues that his cotmactive discharge constituted adverse employment action.
Defendants argue that Plaintiff has not metbhrden of showing that he was, in fact,
constructively discharged under the circumstarafenis resignation. Defendants argue that
Plaintiff has demonstrated thaisigning was preferable, but ribat resignation was Plaintiff's
only option under the circumstances. For instaDedendants cite to Platiff’'s declination of
the RC Bottling job as evidence tHlaintiff's circumstances weret such that he had no other
choice but to resign. In support of his constructiseharge claim, Plaintiff cites to many facets
of his employment, including Lindhoff’'s hasment and discrimination, HR’s failure to
intervene despite two separatmplaints Plaintiff lodgedbout Lindhoff's behavior, HR’s
failure to further investigateven after Plaintiff was consittively discharged, Plaintiff's
repeated attempts to be promoted or transferred without success, Plaintiff being accused of and
investigated for fraud, and Pdiff being placed on suspensiwithout pay so that Defendants
could review mileage submissis of Plaintiff's peers.

To establish constructive discharge, an eayipe must prove that his “employer by its
illegal discriminatory acts has made workingnditions so difficult that reasonable person in
the employee’s position woufdel compelled to resigr?? A true constructive discharge
equates to a formal discharge ie tontext of discrimination clain¥é and termination of
employment constitutes aaverse employment actidh.A finding of constructive discharge

depends on whether a reasonablsq@e would view the workingonditions as intolerable, not

92 Derr v. Gulf Oil Corp, 796 F.2d 340, 344 (10th Cir. 1986).
9 Penn. State Police v. Sudebl2 U.S. 129, 141 (2004).
94 Pacheco v. Whiting Farms, In@65 F.3d 1199, 1206 (10th Cir. 2004)
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upon the view of the plaintif® Said differently, the conddis of employment must be
objectively intolerable; the platifi’'s subjective views of the situation are irrelevant, as are the
employer’s subjective intef.

“If an employee resigns of [his] own free will, even as a result of the employer’s actions,
that employee will not be held to have been constructively dischatféhe question is not
whether the employee’s resigrmtiresulted from the employs actions, but whether the
employee had any other reasonable choice knatsign in light of those actions. Further,
conduct which meets the definition of arftable employment action” or an “adverse
employment action” is not necessarily sufficiemestablish a constructive discharge because a
constructive discharge requirashowing that the workingpaditions imposed by the employer
are not only tangible adverse, but intolerabfé.

“The bar is quite high in such cases: a glfimust show [he] had no other choice but to
quit.”®® An employee cannot survive summanggment merely by producing evidence that

work conditions were difficult or unpleasafif. Whether a plaintiff was constructively

% Derr, 796 F.2d at 344.

9% Sanchez v. Denver Pub. S¢$4 F.3d 527, 534 (10th Cir. 1998arous v. Niobrara Cty. Mem'l
Hosp, 128 F.3d 1351, 1356 (10th Cir. 19938 also Derr796 F.2d at 344 (expressly adopting objective standard
under which neither the subjective view of the plaintiff nor the subjective intent of the employer is relevant);
E.E.O.C. v. PVNF, L.L.C487 F.3d 790, 805 (10th Cir. 2007) (quotifrgn v. Tr. of State Colls. in Col®855 F.3d
1263, 1270 (10th Cir. 2004)) (“[W]e apply an objective test under which neither the employee’s subjective views of
the situation, nor her employer’s subjective intent . . . are relevaeller v. Crown Cork & Seal USA, Inel91 F.
App’x 908, 915 (10th Cir. 2012).

97 Jeffries v. Kansasl47 F.3d 1220, 1233 (10th Cir. 199&progated on other grounds Burlington
Indus., Inc. v. Ellerth524 U.S. 742 (1998).

% Tran, 355 F.3d at 1270-71.

9 Garrett v. Hewlett-Packard Cp305 F.3d 1210, 1221 (10th Cir. 2002¢e also Exum v. U.S. Olympic
Comm, 389 F.3d 1130, 1135 (10th Cir. 2004) (citlighton v. Univ. ofJtah, 209 F.3d 1213, 1222 (10th Cir.
2000);Yearous128 F.3d at 1357) (“Working conditions must be so severe that the plaintiff simply had no choice
but to quit.”).

100 Fischer v. Forestwood Cob25 F.3d 972, 981 (10th Cir. 2008)ptts v. Davis Cty 551 F.3d 1188,
1194 (10th Cir. 2009) (emphasizing that a constructive discharge only occurs whergwonrditions were
intolerable, not merely unpleasaribeWalt v. Meredith Corp 288 F. App’x 484, 494 (10th Cir. 2008) (“The
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discharged is a question of faahd judgment as a matterlaiv is only appropriate if the
evidence is susceptible but one interpretatiot?!

Here, Plaintiff argues that, over nearlfoar-year period: (LLindhoff harassed and
discriminated against him, (2) HR failed to istigate either of his eoplaints about Lindhoff’s
behavior, (3) despite two complaints to HiRlaan oral warning froriiR, Lindhoff's behavior
toward Plaintiff did not improve, }4Plaintiff repeatedly attempted be transferred or promoted
to no avalil, (5) Plaintiff was unfairly subjectema fraud investigation, and (6) Plaintiff was
unfairly disciplined followng the investigation. On these bad#&ajntiff alleges he had no other
choice but to resign.

Viewing the summary judgment record in thenhtignost favorable t@laintiff, Plaintiff
presents sufficient evidence to survive sumnpagdgment on his constructive discharge claim.
Shortly after Lindhoff became Plaintiff's sup&wr, Plaintiff complained about how Lindhoff
treated Plaintiff differently than others. Zgaj the HR employee with whom Plaintiff spoke,

did not follow up with Plaintiff regarding thesue. Instead, Plaifftwas confronted by

Lindhoff who asked Plaintiff wither he thought going to HR would do anything to Lindhoff

and told Plaintiff to speak with him before going to HR in the future. Lindhoff's harassment and
discriminatory conduct continued unabated feiloy Plaintiff's meetingvith Zuniga. When

Plaintiff complained to HR a second time, Linffh@as merely interviewg and orally coached
about correcting his behavior tokdaemployees. None of the witnesses Plaintiff identified were
interviewed. Lindhoff was not formally disdiped, and no record of the meeting between

Lindhoff and Gray was placed in Lindhoff's persel file. That Lindhoff's conduct did not

guestion is not whether working conditions . . . werddiff or unpleasant,’ but rather whether the plaintiff's
decision to resign can properly beachcterized as involuntary.”) (quotifickum 389 F.3d at 1135)).

01Keller, 491 F. App'x at 915.
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improve after Plaintiff's second complaint to lRggests that HR’s alrcoaching or warning
did not impress upon Lindhoff treeriousness of his conduct.

Having received no reprieve from HR, Plaintiff applied for at least six positions in Dr
Pepper’s other branches in an attempt to dmesferred away from Lindhoff. When Plaintiff
inquired about why he had not received these positions, he was told he was a strong candidate,
but unable to be hired for those positions. rRitlispoke to three people—Smith, Brennan, and
Wilcox—about his desire to tramsfand asked about what heutd do to improve his chances.
Plaintiff was instructed to pcipate in a development plavith Lindhoff. Lindhoff, T.

Johnson, and Roberts created a developmentpldischeduled weekly meetings to discuss
Plaintiff's progress. The devament plan included classes Btdf could take and a training

book for Plaintiff to read. Plaintiff had alreadgmpleted all the recommended classes and read
most, though not all, of theatining book. Plaintiff did not behe that the development plan

was taken seriously in part because LindhoffJdhnson, and Roberts did not all regularly attend
the weekly meetings. Plaintiff also repedly asked upper management about the BLD
Program, a training program thabuld greatly improve his chansef being promoted at Dr
Pepper. Though informed he was a strong catalitdaintiff was noselected for the BLD
Program. During the time he was applyingdtrer jobs within Dr Pepper, Lindhoff warned
Plaintiff he would not be going anywre without Lindhoff's approval.

Finally, Plaintiff was accused of fraud, irstgated, and placed on suspension without
pay. Plaintiff did not recallind Defendants did not nanagy other employee under Lindhoff's
supervision who had been investigated feirtimileage submissions. Even though Roberts
posed the question of Plaintiff’'s whereaboutatesl to a specific account, it was Lindhoff who

introduced the possibility of a fraud investigat At the conclusion of the investigation,
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Plaintiff was told he was being suspendeathaut pay but not told how long the suspension
without pay would last. Defendts wanted an opportunity to compare Plaintiff's improper
mileage submissions to the mileage submissabmgher District Managers before making a
final determination. Plaintiff was not told whet this process would take days, weeks, or
months. Although Lindhoff, LeRoy, and T. Jobnsstated that they would be conducting
investigations of the other Btrict Managers supervised hindhoff, those managers’ mileage
reports were simply “reviewed,” ameb formal investigation occurred.

Taken together and viewed in the light mosofable to Plaintiff, a rational jury could
determine that Plaintiff had no other choice touuit when he orally resigned on November 27,
2017. Accordingly, Plaintiff has established a gaeussue of materidhct about whether he
was constructively discharged, which is an adversployment action fquurposes of Plaintiff's
discrimination claim.

2. Defendants’ Legitimate, Nan-Discriminatory Reasons

Defendants provide a legitimate, non-discriminatory reason for each adverse employment
action Plaintiff cites. Defendanexplain that Plaintiff was nselected for the BLD Program
because the program is highly competitive, onkynig.three to five candidates per year, and that
more-qualified individuals applie Rowland, who selected therfiéipants, testified that he
would not have selectd@laintiff over those Wwo were selected.

Defendants have also articulated legitienetasons for many of the components of
Plaintiff's constructive dischargdaim. They explain that Rolie had concern about Plaintiff's
whereabouts, which led Lindhoff teview Plaintiff’'s mileageeports. During this review,
Lindhoff determined that further investigatiaras warranted based addresses that Lindhoff

did not believe had legitimate business puesosDefendants expfathat Plaintiff was
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suspended without pay because Plaintiffieage reports contained multiple illegitimate
submissions and Defendants needdditional time to review mibgye reports of other District
Managers before determining the outeoof Plaintiff's investigation.

3. Pretext

Once a plaintiff has established a primadazase of discrimination and the defendant
has articulated a legitimate, non-discriminat@gson for its actions, the plaintiff must
demonstrate a genuine issue otenial fact as to whether defdant’'s explanations are pretext
for unlawful discrimination. A plaintiff can aeonstrate pretext by showing “such weaknesses,
implausibilities, incoherenciesr contradictions in the employs proffered legitimate reasons
for its action that a reasonable factfindeuld rationally find them unworthy of credence and
hence infer that the employer did not acttfee asserted non-disminatory reasons!®? Mere
conjecture is not enough; a plaintiff msast doubt” on the employer’'s explanations by
specifically pointed out these “implausitiégig, incoherencies, or contradictiori8”
Typically, a plaintiff attemptso demonstrate pretext ane or more of the following

three ways:

(1) With evidence that the defendant’s stated reason for the adverse

employment action was false, @)th evidence that the defendant

acted contrary to a written compapolicy prescribing the action to

be taken by the defendant undbe circumstances, or (3) with

evidence that the defendant actedtcary to an unwritten policy or

contrary to company practice when making the adverse employment
decision affecting the plaintiff

102 Morgan v. Hilti, Inc, 108 F.3d 1319, 1323 (10th Cir. 1997).
1031d. at 1323-25.

104 Macon v. United Parcel Serv., Ing43 F.3d 708, 714 (10th Cir. 2014) (quotiendrick v. Penske
Transp. Servs., Inc220 F.3d 1220, 1230 (10th Cir. 2000)).
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Other evidence of pretext may include prior trezitnof the plaintiff and the use of subjective
criteria in decisions #it impact the plaintift®®
a) Non-Selection for the BLD Program

As previously noted, Plaintiff has mesHurden to show a prima facie case of
discrimination based on his non-selection fa& BLD Program, and Defendants have met their
burden of articulating a legitimate, non-discriminatory reason for théisamsc The Court next
considers whether Plaintiff has introduced sigifint evidence of pretext to survive summary
judgment.

Plaintiff argues that Defendantskplanation is pretextual because of Lindhoff's “track
record of harassing” Plaintiff and that pretean be inferred from Lindhoff's discriminatory
animus!®® Plaintiff also argues Defielants’ proffered reasons wegeetextual because Lindhoff
told Plaintiff he would not be able to go anywhere without Lindhoff’s appr8¥alhis evidence
does not raise a genuine issuenaiterial fact regarding whethBefendants’ stated reason—that
the leadership program was highly competitive and more qualified applicants applied—was
pretextual.

Lindhoff testified that he submitted Plaintg§fhame for consideration in the program, a
fact that is not disputed. Réand, who chose participants fitre leadership program, testified
that he would not have selected Plaintiff otrerse he ultimately satted, though he could not
recall whether Plaintiff's name was submitted to him in a given year. In the email informing

Plaintiff he had not been selected, Plaintiff was informeldatebeen discussed as a strong

105 Jaramillo v. Colo. Jud. Dep'#27 F.3d 1303, 1308 (10th Cir. 2005).
106 Doc. 78 at 62.

107 plaintiff also argues pretext dne basis that Rowland did not receRiaintiff's name for consideration
in the leadership program. However, Rowland simplifted that he could not remembwhether Plaintiff's name
had been submitted to him for corsidtion in a particular year.
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candidate for the leadership program in futggars. It is unduted that Rowland, not
Lindhoff, made the decision abcatimissions into the leadeigiprogram and that Rowland
would not have selecteddtiff over those he did choose.idtalso undisputethat Plaintiff has
not accused Rowland of exhibiting discriminatarymus toward him. Accordingly, because
Plaintiff has not raised a genuirssue of material fact regangy whether Defendants’ reasons
for selecting other candidates for the BLD Prograene pretextual, Defelants are entitled to
summary judgment on this claim.
b) Constructive Discharge

Defendants have met their burden of artiotalegitimate, non-discriminatory reasons
for their actions that comprise Plaintiff's congtive discharge. The burden then shifts to
Plaintiff to demonstrate Defendahteasons were pretextudh support of his argument that
Defendants’ reasoning is pretdat discrimination, Plaintiff reks on: (1) inconsistencies in
Defendants’ stories about how the fraud invesiigestarted, (2) HR’s inajuate investigations
into Plaintiff's complaints about Lindho#’behavior, (3) LeRoy’s testimony that the
investigation raised “some concerns, but nategiine volume [LeRoy] was expecting” based on
the referral from T. Johnson and Lindhoff, (4) LeRoy’s testimony that submitting mileage for
lunch and personal errands within an employtsistory was “not generally a problem,” (5)
Lindhoff’s failure to provide LeRoy with an accuratep of all of Plaintiff's territory during the
investigation, (6) the lack of clarity regandi whether certain mileage could be submitted for
reimbursement, (7) the decision to place PIHioh suspension without pay, (8) the failure to
conduct investigations of other $diict Managers after Plaifits termination, and (9) Lindhoff's

history of harassing Plaintiff coupled with Lindfie connection to the ecision-making process.
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The first two arguments Plaintiff makes dot provide a basis on which a could infer
pretext. First, the explatians of how the fraud investigjon started are not actually
inconsistent. Lindhoff's explanath simply contained additional @é about how he realized he
could review Plaintiff's Runzhmer submissions. Second, Pl#idg suggestion that the HR
investigations into Lindhoff we inadequate does not demonstrate that the reasons for
investigating Plaintiff and suspding him without pay were pretefor discrimination. Plaintiff
does not accuse anyone other than Lindhoff rithination or harassment, and he has not
shown that Lindhoff was involved with HBeyond speaking to Gray on one occasion in
response to Plaintiff's discrimation allegations. Moreover dltase that Plaintiff cites in
support of this argument refers to inadequtestigations of the plaintiff-employee, not
inadequate investigations inalegedly discriminatory conduét®

However, the remainder of Plaintiff's argents do provide a basis on which a rational
jury could infer pretext. LeRoy testified thatsed on how the information about Plaintiff's
alleged fraud was presented to him, heeexgd that the fraud would have been more
voluminous. On this basis, one could infeatthindhoff had exaggerated his own concerns in
order to trump up the investigan and paint Plaintiff in a wse light than was warranted.

LeRoy also testified that submitting mileage reursement for lunch trips and personal errands
within an employee’s territory was “not genlgra problem.” Defendants emphasize that many
employees only testified about submitting lhmaileage for reimbursement and did not
comment on personal errands withieir territory. However, thigises an issue of fact about

whether personal errands within anpdayee’s route to-and-from a custonme&rededo be

108 See, e.gSmothers v. Solvay Chems., Jiel0 F.3d 530, 539 (10th Cir. 2014) (holding that “[a]n
employer’s purported reason may also be underminedidgnce the company failed to adequately investigate the
offensefor which it purportedly firedhe plaintiff’) (emphasis added)).
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omitted from a mileage report. Plaintiff contertkdat the mileage which Defendants say caused
concern were all personal errands or lunch trijkin his territory, other than the trips to
Amazon which he characterized as mistal¢ included on his mileage report.

Lindhoff’s failure to provide LeRoy with complete, accurate information at the start of
the investigation also could raisin inference of pretextindhoff emailed LeRoy a map of
Plaintiff's territory, butthe map did not reflecll of Plaintiff's territory. Although LeRoy
testified that he did not resolely on territory maps durintgs investigation, Defendants do not
provide any explanation for Lindhofffailure to provide a completaap of Plaintiff's territory.
Moreover, Lindhoff did not affirmatively providefmrmation to LeRoy about Plaintiff assisting
other District Managersr Plaintiff’'s work on Saturdayslnstead, Lindhoff waited until LeRoy
posed these questions, to which Lindhoff responded that certain quielgtionizage had been
legitimate.

The record also establisheatiefendants’ policy regarding what mileage to submit for
reimbursement was confusing, and that emploji@esot received extensive training about the
process. For instance, thevas conflicting information abouthether commute miles should be
submitted for reimbursement. Multiple employéestified that lunch miles were reimbursable
so long as the employee had not driven significamilgide of his/her tetory for lunch. LeRoy
testified that even mileage for personal errands, so long as they were within an employee’s
territory, were generally nat problem. Defendants’ dfered reason for investigating
Plaintiff's mileage reports wergops at businesses or locatitmst did not appear to have a
business purpose. However, such stops areetassarily in violationf Dr Pepper’s mileage
reimbursement policy according the testimony of the veperson responsible for fraud

investigations at Dr PeppeAt the very least, Plaintiff lsmarticulated a basis on which he
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believed those miles were legitimately reimbursalittintiff did admit that the four stops to
another employer were not legitimately reimbursable but has consistently maintained that those
submissions were mistakes.

Additionally, Defendants’ decision to condueviews of other District Managers’
mileage reports before deciding how (and whetttediscipline Plainff bolsters Plaintiff’s
argument that the policy was unclear. Lindhoff, T. Johnson, and LeRoy’s decision to investigate
other District Managers to compare theiraaije reports to Plaintiff's reveals that even
Defendants’ management was unsure how emplayessinstructed to @sthe application. If
the policy had been clear, there would not haaenba need to compare other District Managers’
mileage reports to Plaintiff's befe determining how to proceed.

Plaintiff also argues that the decisiorptace him on suspension without pay provides a
basis on which a rational jury could infer preteRefendants say they wanted an opportunity to
review other District Managers’ mileage reports and compare them to Plaintiff's reports before
reaching a final decision in Plaintiff's inveddition. Plaintiff was not informed how long the
suspension without pay would lastr is there any explanation fahy the parallel investigation
into the other District Margers required placing Plaiffton suspension without payAdding to
Plaintiff's pretext argument, iteer of the other District M@agers under Lindhoff’s supervision,

S. Johnson and Rouchka, were actually invatg or placed on suspension without pay.
Instead, a member of LeRoy’s department reviewed their mileage reports and determined no
additional action was necessary. Howeverhl&tJohnson and Rouchka admitted during their
depositions that they had likely made mistatesheir mileage subrssions—just as Plaintiff

had when he submitted reports timeluded trips to and from Amazon.
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The investigation into Plaintiff’'s subssions ultimately revealed a loss of $62.00.
Defendants provide no explanation why such allsenar—intentional or not—would justify an
indefinite suspension without pay. Moreover,dhoff was part of the decision-making process.
Although it is unclear what role lpayed in the decision to suspeRlgintiff, the record reflects
that he was involved at some level.

In addition, Plaintiff argues that pretext yriae inferred from Lindhoff’s discriminatory
animus toward him. Defendants have no resptm#iés argument, othéhan to insist Lindhoff
took actions that benefitteddtiff during Plaintiff’'s employment, such as authoring positive
performance reviews. Defendants also rateethat Lindhoff's conduct was not severe enough
to constitute discriminatory animus. Both@éfendants’ arguments raigactual questions for a
jury which preclude summary judgment. WHhitlés true that a jury may reach the same
conclusions as Defendants, a rational jury mlap determine that Lindhoff gave Plaintiff
positive reviews so that there was no paper dfdiis discriminatory animus. Similarly, as
discussed at length regardin@ipliff’'s hostile work environment claim, a rational jury could
conclude that Lindhoff’s actions constitute ralgiar religiously-motivated hostility toward
Plaintiff.

Plaintiff has introduced a gemd issue of material factgarding whether Defendants’
proffered reasons for the investigation and Pldistsubsequent discharge were pretextual based
on: (1) LeRoy’s expectations—set by T. Johnand Lindhoff’'s referral—tht the investigation
would reveal more voluminous instances otitta(2) LeRoy’s testimony that mileage for lunch
trips and personal errands wittan employee’s territory wergt generally a problem, (3)
inconsistency and uncertaintygarding Dr Pepper’s mileage reimbursement policy, (4)

Lindhoff’s failure to provide LeRoy with a compée accurate information at the start of the
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investigation and his failure &verprovide LeRoy a complete map BRintiff's territory, (5) the
decision to suspend Plaintiff without pay foramspecified amount of time prior to calculating
the total monetary loss, (6) the mere “reviet’other District Managers’ mileage without
further investigation, notwithstanding their testimony that they had mistakenly submitted some
personal mileage, and (7) Lindhoff's discriminatarymus toward Plaintiff, particularly when
coupled with his role in the decision-making @ees. In sum, Plaintiff has produced sufficient
evidence of pretext to survieimmary judgment on his discrimination claim as it relates to his
constructive discharge.

C. Retaliation Under Section 1981 and Title VII

Plaintiff alleges that he vgathe victim of retaliation undditle VIl and Section 1981
because of the complaints he made against Lindhoff to Zuniga in 2014 and Gray in 2016.
Plaintiff asserts he was retakdtagainst in the following instances: (1) when Plaintiff was not
selected to participate in the BLD Program,w®gen Plaintiff was accused of and investigated
for fraud, (3) when Plaintiff was placed on suspension without pay, and (4) when Lindhoff
treated him in a “more harassing” manner. The Court will first address Plaintiff’'s non-selection
for the BLD Program. Next, the Court will aéds the fraud accusation, fraud investigation, and
suspension together. Finally, the Court will ddaes Plaintiff's claimthat Lindhoff engaged in
retaliatory harassment.

1. Non-Selection for the BLD Program

Plaintiff argues that hison-selection for the BLIProgram was retaliatofy® In their

motion for summary judgment, Deféants assert that “[b]Jased on the language in the Pretrial

Order, it appears Plaintiff cites” his non-selecti@a one of the “factors that led to his alleged

109Doc. 62 at 13.
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constructive discharge, ratheathseparately actionable event®’Defendants then state that
“Plaintiff's counsel confirmed this” specificallgs to the non-selection for the BLD Progrén.
Defendants do not cite to any such confirmatinor do they explicitly move for summary
judgment on this claim. Because of Defendafaiiires, they are not entitled to summary
judgment. Plaintiff's claim for retaliatiobased on his non-selection for the BLD Program
therefore survives.
2. Fraud Accusation, Investigation, and Resulting Suspension Without Pay

The requirements to establish claimsretaliation are identicalnder Section 1981 and
Title VII.112 Those statutes make it unlawful téal@ate against an employee because the
employee has opposed any practice made unldwyfiliitle VII or Section 1981. In the absence
of direct evidence of retaliation, casirassess retaliation claims underMebDonnell Douglas
burden-shifting framework!® UnderMcDonnell Douglasthe plaintiff initially bears the burden
of production to establish a prinfacie case of retaliatidf* If the plaintiff establishes a prima
facie case, the burden shiftsth@ defendant to articulate a fally non-retaliatory reason for its

actionst'® The burden then shifts back to the plaintiff to present evidence from which a jury

110Doc. 70 at 47.
111 Id.
112 Twigg v. Hawker Beechcraft Cor59 F.3d 987, 998 (10th Cir. 2011).

113411 U.S. 792, 802-04 (1973). In 2013, the Supreme Court considered the causation standard that
applies to Title VI retaliation claims and held that “Title VIl retaliation claims must be proved according to
traditional principles of but-for causation, not the lessened causation test stated @e2@00 This requires proof
that the unlawful retaliation would not have occurred in the absence of the alleged wrongfulraatitons of the
employer.” Univ. of Tex. S.MMed. Ctr. v. Nassa570 U.S. 338, 360 (2013). This decision, however, did not alter
the continued application dcDonnell Douglado Title VII retaliation claims at the summary judgment stefee
Jones v. Okla. City Pub. Sch817 F.3d 1273, 1278-79 (10th Cir. 2010) (holding Netsals predecessdbross
did not overrule application of tidcDonnell Douglasurden-shifting framework to ADEA caseb)pore-Stovall
v. Shinseki969 F. Supp. 2d 1309, 1321 n.15 (D. Kan. 2013) (explainind\N#egardoes not alter the burden-
shifting framework at the summary judgment stage of a retaliation claim).

114 McDonnell Douglas411 U.S. at 802.
1151d.; Timmerman v. U.S. Bank83 F.3d 1106, 1113 (10th Cir. 2007).
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might conclude that the defemda proffered reason is preteral—that is, “unworthy of
belief.”1® Here, Plaintiff must first establish a perfacie case of retatian; if he does, the
burden then shifts to Defendants to establishestegitimate, non-disariinatory reason for the
employment action; the burden then returns torfiff to show Defendats’ proffered reasons
are actually pretext for retaliation der either Title VII or Section 1981.

The elements of a prima facie case forlratian under both Title VIl and Section 1981
are: (1) the employee engaged in proteciggolosition to discrimination, (2) the employee
suffered an adverse action during or afterpgtwected opposition thatreasonable employee
would have found materially adverse, and (8aasal connection exisbtetween the protected
activity and the materially adverse actfdh.Defendants do not contebht Plaintiff engaged in
protected activity when he complained tanfya in 2014 and again to Gray in 2016 about
Lindhoff's behavior. Defendants challenge Plidiistretaliation claimon the second and third
elements. Defendants also argue that, even ifitiffavere able to establish a prima facie case,
he has failed to provide evidemthat Defendants’ legitimatepn-retaliatory reasons for each
action were pretextual.

a) Materially Adverse Action

The “materially adverse action” element afegaliation claim is more lenient than the

“adverse employment action” elemef other Title VII claimst!® In the context of a retaliation

claim, Title VII and Section 1981 prohibit enogkers from taking “materially adverse” action

116 Beaird v. Seagate Tech., Int45 F.3d 1159, 1165 (10th Cir. 1998) (quotRendle v. City of Aurora
69 F.3d 441, 451 (10th Cir. 1995)).

117 Hinds v. Sprint/United Mgmt. Cd523 F.3d 1187, 1201-02 (10th Cir. 200di;Gowan v. City of
Eufala 472 F.3d 736, 741 (10th Cir. 2006).

118 See Piercy v. Maketd80 F.3d 1192, 1203 n.12 (10th Cir. 2007) (cifglington N. & Santa Fe Ry.
Co. v. White548 U.S. 53, 67 (2006)).
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against an employee because the employeesepdpmnduct that Title VII or Section 1981
forbids, or the employee othengigngaged in ptected activity!® “[A] plaintiff must show
that a reasonable employee wibhbhve found the challenged action materially adverse, which in
this context means it well might have dissuadedasonable workerdim making or supporting
a charge of discriminationt?® Courts examine claims aflverse action through a “case-by-case
approach, examining the unique fact@igvant to the situation at han#? Whether the
claimed adverse action is material is determiolgi@ctively; “petty slights, minor annoyances,
and simple lack of good manners” will not dete reasonable worker from making or
supporting a charge of discriminatiotf? The Tenth Circuit has emphasized that deciding
whether an employer’s actions dmeaterially adverse” is a case-sfacexercise that requires
an objective inquiry that does not tuwsn a plaintiff's personal feeling$® In making a decision,
courts must consider tlieonstellation of surrounding cioenstances, expectations, and
relationships.¥?4

Being accused of fraud and being the sulpéet fraud investigation are materially
adverse employment actions. Plaintiff's suspensibnout pay, if servedyould also constitute
a materially adverse action. Ascussed above, a suspension ihannounced but not served
does not qualify as an adverse employment adtio purposes of a discrimination claim.

However, in recognition that the Tenth Giitcliberally construe materially adverse

119 Burlington, 548 U.S. at 63 (2006).

120Hennagir v. Utah Dep't of Cory587 F.3d 1255, 1266 (10th Cir. 2009) (quotihglington 548 U.S. at
67-68).

121 McGowan 472 F.3d at 742.
1221d, (quotingBurlington, 548 U.S. at 68).
123 Semsroth v. City of Wichita55 F.3d 1182, 118485 (10th Cir. 2009).

124 Barone v. United Airlines, Inc355 F. App’x 169, 183 (10th Cir. 2009) (quotiBgrlington, 548 U.S. at
69).
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employment actions, and in recognition thataRiff's burden at the ima facie stage is not
onerous, the Court finds that the announcdroéRlaintiff's susgnsion without pay does
constitute a materially adverse employmenioacbecause such discipline could reasonably
deter an employee from making a charge of discrimination.
b) Defendants’ Legitimate, Non-Retaliatory Reasons

Defendants explain that Plaiifitvas accused of fraud based on a visit Roberts took to
one of Plaintiff’'s accounts. Upon seeing a compdiaplay that fell short of company standards,
Roberts remarked that Plaintiff did not seenbéospending time at that account and inquired
about where Plaintiff did spend his timieater, Lindhoff reviewedPlaintiff's mileage
submissions from Runzheimer and noticed mudtgibps at residentiatidresses on a frequent
basis. Lindhoff then discussed his concerns with T. Johnson, and the investigation was referred
to LeRoy. LeRoy testified thathen there are issues or cemns about an employee possibly
committing fraud, his department investigates ¢hadaims. Such investigations are part of
LeRoy’s routine job duties. LeRoy conducted itivestigation in accordance with his standard
procedure. Defendants haveakxplained that Rintiff was suspended without pay because
they wanted an opportunity to review othestiict Managers’ mileage submissions before
determining how to proceed with Plaintiff.céordingly, Defendants have met their burden of
articulating legitimate, non-retaliatory reas for why Plaintiff was accused of fraud,
investigated for fraud, arglispended without pay.

c) Causal Connection and Pretext

An employee claiming retaliation mustrdenstrate a causal connection between the

protected activity and the adveraction. The Tenth Circuit h&mund a causal comation exists

between an employee’s protected activity and serialy adverse action “where the plaintiff
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presents evidence of circumstances thstifjuan inference of retaliatory motivé?® Courts
typically considet‘protected conduatlosely followed byn adverse action” as sufficient
evidence'?® However, when enough time elapses leetwthe protected conduct and the adverse
action, a court requires “additional evidet@ayond temporal proximity to establish

causation.??’

When analyzing the additional evidence, coads consider all the proffered evidence of
retaliatory motive, whiclincludes pretext evidené¢é& “In order to make a prima facie case, one
must only introduce evidence from which an infere can be drawn that an employer would not
have taken the adverse action had the enggloyt filed prior digimination charges?®
Ultimately, the burden of establishing a prima éacase is not onerous, but “[t]o defeat a motion
for summary judgment, evidence, includingtb@mony, must be based on more than mere
speculation, conjecture, or surmigé®” The Supreme Court has cléi that Title VIl plaintiffs
asserting retaliation claims must show that tpedtected activities werde but-for cause of the
alleged employment actions, and no¢rely a motivating factdé!

Here, Plaintiff engaged in prected activity approximateseventeen months before the

alleged retaliatory acts. Consequently, to seaummary judgment, he sticite to “something

125Williams v. W.D. Sports, N.M., Inel97 F.3d 1079, 1091 (10th Cir. 2007).

126 Id

127 Anderson v. Coors Brewing Gd.81 F.3d 1171, 1179 (10th Cir. 1998¢e e.g., Haynes v. Level 3
Commc'ns, LLC456 F.3d 1215, 1228 (10th Cir. 2006) (holding one and one-half months éstslsksisation
while three months is too long and does not).

128 Xia v. Salazar503 F. App’x 577, 580 (10th Cir. 2012) (citibgderson181 F.3d at 1179).
129Tex. Dept. of Cmty. Affairs v. Burdirds0 U.S. 248, 253 (1981).

130 Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004) (affirming grant of summary
judgment to employer because ‘fishibstantiated allegationarry no probative weight in summary judgment
proceedings.”).

B1Univ. of Tex. S.W. Med. Ctr. v. Nassar0 U.S. 338 (2013).
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more” to demonstrate a causal connection batviee protected activities and the allegedly
retaliatory acts. To do so, Plaintiff redien the same pretext evidence cited for his
discrimination claim and adds that after eacmplaint to HR, Lindhoff responded with hostility
and threats. As the Court explained indiseussion of Plaintifé discrimination claim,
Plaintiff's pretext evidence pwides a basis from which aasonable jury could conclude
Defendants’ proffered reasonsneamere pretext to mask Lindhoff’s discriminatory animus.
Lindhoff's threatening reactions to Plaintiff’'s comipiiz to HR are particularly important in the
retaliation context. Immediatebfter Plaintiff spoke to HR thfirst time, Lindhoff confronted
Plaintiff. Lindhoff warned thaPlaintiff needed to speak withim prior to making any complaint
to HR in the future. Later, when Plaintificke to other members of management about wanted
a job in another location, Lindhodigain threatened Plaintiff, siiag that Plainfif would not be
able to go anywhere without Lindhoff's approvdlhen when Plaintiff spoke to Gray in 2016,
Lindhoff became increasingly dismissive of Pldirdind refused to assist Plaintiff when he
asked work-related questions. Defendants’ oagponse to these clainssthat Plaintiff's
characterization of these comments as “tts'ea unsupported by the record. Considering
Lindhoff's demeanor, the circumstances includimgdhoff's history of teating Plaintiff poorly,
and Plaintiff's testimony, these comments couldligde deemed “threats” by a rational fact-
finder. Defendants’ argumentettefore does not entitle themdommary judgment. The pretext
evidence, as described at length in the seaiin Plaintiff's discrirmation claim, precludes
summary judgment on Plaintiff'retaliation claim for the fral accusation, fraud investigation,

and related discipline.
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3. Retaliatory Harassment

Plaintiff also contends thébllowing his complaints to Zniga and Gray, Lindhoff treated
him in a more discriminatory, harassing mannelaintiff does not identify which acts of
harassment or discrimination he believes wetaliatory, instead citing to the entirety of
Lindhoff's actions to support hidaim. Defendants argue thhis does not constitute a
materially adverse action because it did not cauffecient harm to Plaintiff. According to
Defendants, Lindhoff's treatment of Plaintiff could at most be considered the sort of “trivial
harms, petty slights, minor annoyances, and i@k of good manners” that the Tenth Circuit
has deemed insufficient support a retaliation claif¥? Even assuming it were an adverse
employment action, Defendants argue that Rf&imhs failed to show any causal connection
between Lindhoff's harassment anaiRtiff's protected activity.

The Tenth Circuit has held that sufficignievere or pervasavharassment of an
employee, when viewed in the aggregate, may constitute a materially adverse employment
action®® “To be actionable, thalleged retaliatory harassmemnust be objectively and
subjectively offensive, and ‘must rise to some level of substantiatity.lh deciding whether
conduct rises to the level of retaliatory harassincourts consider the totality of the
circumstances, including the setgrand frequency of the harassméfit.

As discussed at length in the section aairRiff’'s hostile work environment claim,

Plaintiff has met his burden of establishingtth reasonable fadntfler could determine

132 Doc. 70 at 48 (quotingohnson v. Weld Cty594 F.3d 1202, 1211 (10th Cir. 2010)).

138 Gunnell v. Utah Valley State CollL52 F.3d 1253, 1264—-65 (10th Cir. 1998) (recognizing that
sufficiently severe coworker hostility or retaliatory harassment may constitute an adverse employment action for a
retaliation claim if management orchestraie&nowingly acquiesces in the harassment).

134 Lujan v. Johannsl81 F. App’x 735, 738 (10th Cir. 2006) (quotiNgviello v. City of Bostqr898 F.3d
76, 92 (1st Cir. 2005)).

135 Id
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Lindhoff's conduct constituted a materially adveaséion. In addition thindhoff's racially and
religiously hostile comments toward and abBlaintiff, Plaintiff enphasizes that Lindhoff
threatened him after each complaint he ntaddR about Lindhoff's behavior. Defendants
assert that these comments were not threatshigugort of discrepancy in how to characterize
Lindhoff's comments presents actaal question for the jury. Bluating the totality of the
circumstances, Plaintiff has met his burdeidehtifying Lindhoff's harassment as a materially
adverse action for his retaliation claim.

Defendants do not offer a facially non-rediédiry reason for these actions. Defendants
assert that Lindhoff's conduct does not ris¢hlevel of a materially adverse employment
action because a reasonable employee would nettheen dissuaded from complaining to HR
based on Lindhoff's conduct. This assertion, hesveis belied by the record. Plaintiff
explicitly told Gray that he was worried abdundhoff retaliating agairishim if Lindhoff were
too severely disciplined. Pr#iff's concern was based on thepeated threatening comments
Lindhoff made to him, including Lithoff's 2014 warning to Plaintithat he needed to come to
Lindhoff before going to HR and Lindhoff tellirfgjaintiff he would not be going anywhere
without Lindhoff’s approval followindPlaintiff's application to other positions within Dr Pepper.
Even if Defendants had articulated a legitiepanon-retaliatory reason for Lindhoff’'s conduct,
Plaintiff has established sufficient pretext ende to survive summary judgment. Defendants

are therefore not entitled to summary judgtm@amany of Plaintiff's retaliation claims.

54



D. Affirmative Defense UnderFaragher/Ellerth as to All Claims

Defendants raise the affirmative defense articulat&hmgher v. City of Boca Ratbit
andBurlington Industries, Inc v. Ellertf” as to each of Plaintiff's claims. Where, as here, a
supervisor is accused of harassment or discrimimathe employer is vicawusly liable for the
supervisor’'s severe or pervasive harassmemisgrthe employer can establish: “(a) that the
employer exercised reasonable care to preseditcorrectly promptly any [racially] harassing
behavior, and (b) that thegahtiff-employee unreasonably faiddo take advantage of any
preventative or corrective opportunities pomd by the employer or to avoid harm
otherwise.?*® The defendant-employer bears the burdeprove both prongs of this defense by
a preponderance of the eviderige Thus, the employer “must prove both thatdted
reasonably in preventing and correcting harassment and that the victimized employee
unreasonablfailed to actby not utilizing complaint opportunities. The employer will lose this
defense if it fails either prong*®

For summary judgment to be granted onRaeagher/Ellerthdefense, the employer-
defendant must “support its motion with credibléewce . . . that would étle it to a directed
verdict if not controverted at trial** “The defendant must demonstrate that,” when construing

the evidence in the light most favorable to pheantiff, “no disputedmaterial fact exists

136524 U.S. 775 (1998).
137524 U.S. 742 (1998).
138 Pinkerton v. Colo. Dep't of Trans®63 F.3d 1052, 1061 (10th Cir. 2009) (citations omitted).

139 Mallinson-Montague v. Pocrni¢224 F.3d 1224, 1228 (10th Cir. 2000) (citirgragher, 524 U.S. at
807-08).

140 Kramer v. Wasatch Cty. Sheriff's Offjcg&t3 F.3d 726, 746 (10th Cir. 2014) (quotidigrk v. United
Parcel Sery.400 F.3d 341, 349 (6th Cir. 2005)).

141 Anderson v. Dep't of Health & Human Seng07 F.2d 936, 947 (10th Cir. 1990) (quotidglotex
Corp. v. Catrett477 U.S. 317, 331 (1986)).

55



regarding the affirmative defense assertéd.Even where the facts regarding the
Faragher/Ellerthdefense are undisputed, “the judgment aalto reasonableness is itself a jury
issue unless no reasonable jury cadddide it in the plaintiff's favor*3 Defendants have not
supported their motion for summary judgment on tlefense with evidence that would entitle
them to summary judgment.

The record contains reasonable infererthasweigh in Plaintiff's favor, precluding
summary judgment. The first prongfedragher/Ellerthrequires Defendants to establish that
they took reasonable care to both prevent and pigrogrrect the alleged harassment. Plaintiff
complained to Zuniga in 2014 that Lindhoff treakech weirdly or differently. Lindhoff either
knew or had suspicions that Plaintiff had spotehR and confronted Plaintiff. Lindhoff told
Plaintiff to speak to him before going to HRing forward, and asked Plaintiff if he believed
going to HR would “do anything” to Lindhoff. Zuniga never followed up with Plaintiff, and no
corrective action was taken.

Plaintiff again complained to HR in 2016js time explicitly stating he believed
Lindhoff was discriminating agaibkim based on race, religiomdnational origin. Gray took
notes of his conversation witlaintiff and interviewed LindHbabout the exchanges Plaintiff
brought to his attention. Even though Pldirgnd Lindhoff provided different accounts of the
events, and even though Plainpfiovided Gray with witnesses to many of the events, Gray did
not conduct further investigatiorGray testified that he spoke tindhoff about his behavior and
told Lindhoff that he had not acted appropriateNo other correctivaction was taken, and no

record of Gray’s conversation with Lindhofbears in Lindhoff’'s personnel file. Finally,

142 Helm v. Kansass56 F.3d 1277, 1284 (10th Cir. 2011).
143Reed v. MBNA Mktg. Sys., In833 F.3d 27, 34 (1st Cir. 2003).

56



Plaintiff spoke to Glass afterdiresignation. Yet again, HR did rtake further action. None of
the witnesses Plaintiff identified were ever @mtéd, and Glass did not determine any additional
discipline against Lindhofivas warranted. These facts demaatstrat the very least, a fact-
issue for the jury regarding whether Defentdafailures to investigate following these
complaints were “reasonable.”

Even assuming Defendants met their burden on the first prdrarafher/Ellerth
Defendants have not met their burdenttmsecond prong. The second prong requires
Defendants to prove that Plafhtinreasonably failed to avoid oeduce harm. Here, Plaintiff
complained twice to HR during his employment and attemptegstave the issue by applying
to positions where Lindhoff wouldot be his supervisor. The HR®mplaints did not resolve the
issues, and Plaintiff did noteeive any of the positions outside of Lindhoff's supervision.
Although there is some evidencetlie record to indicatthat Plaintiff did not follow each step
in an anti-discrimination policy Defendants praatdhim at the start of his employment, whether
his failure to do so was unreasonable presefastajuestion for the jy. For instance, the
record shows that Plaintiff told Gray he wasaaf that Lindhoff wouldetaliate against him for
complaining about Lindhoff's harassment anscdimination. Whether this belief reasonably
prevented Plaintiff from followingpefendants’ exact complaint prakees is a fact question that
is not properly resolved on summary judgmefsitcordingly, Defendastare not entitled to
summary judgment based on tharagher/Ellerthaffirmative defense.

IT IS THEREFORE ORDERED BY THE COURT that Defendants’ Motion for
Summary Judgment (Doc. 69)gsanted in part and denied in part The motion igranted as
to Plaintiff's discrimination claim for non-kection into the BLD Program and suspension

without pay. The motion ideniedas to all remaining claims.
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IT 1S SO ORDERED.

Dated: November 19, 2019

s/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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