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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

COURTNEY THOUVENELL,

Plaintiff,

V. Case No. 2:18-CV-2113-JAR-KGG
CITY OF PITTSBURG, KANSAS; MELINDA
HULVEY, in her individual and official
capacities; JESSE DAVIS, in hisindividual and
official capacities; and JOHN and JANE DOES,
in their individual and official capacities,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Courtney Thouvenell filed thigmoval action against Defendants City of
Pittsburg, Kansas; Melinda Hulvey, in her individual and official capacities; Jesse Dauvis, in his
individual and official capacities; and John and Jane Does, in their individual and official
capacities, arising out of Plaintiff's arrestPittsburg, Kansas on August 26, 2017. Before the
Court is Defendants’ Motion to Biniss Official Capacity Claim@®oc. 5), in which they argue
Plaintiff's official capaity claims against the individual Deféants are duplicative of her claims
against the City of Pittsburg, and thatf@wdant Davis has no official capacityThe matter is
fully briefed and the Court is prepared to rukeor the reasons stated below, the Court grants
Defendants’ motion to dismiss.

l. Legal Standards
To survive a motion to dismiss under FedCR.. P. 12(b)(6), a complaint must present

factual allegations, assumed tothee, that “raise a right to lref above the speculative level”

1Doc. 5at 1.
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and must contain “enough facts to state anckai relief that is plausible on its face.”[T]he
complaint must give the cdureason to believe th#tis plaintiff has a reasonable likelihood of
mustering factual support ftineseclaims.”® The plausibility stadard does not require a
showing of probability that a defendant has acted unlawfully, but requires more than “a sheer
possibility.™ “[M]ere ‘labels and conclusions,” and farmulaic recitation of the elements of a
cause of action’ will not sufficeg plaintiff must offer specificactual allegations to support each
claim.” Finally, the Court must aept the nonmoving party’s factualegations as true and
may not dismiss on the ground that it appaalikely the allegations can be proven.

The Supreme Court has explained the analysista®-step procesdg-or the purposes of
a motion to dismiss, the court “must take all thetfial allegations in the complaint as true, [but]
we ‘are not bound to accepttase a legal conclusion couahas a factual allegation””Thus,
the court must first determine if the allegations are factual and entitled to an assumption of truth,
or merely legal conclusions that are eatitled to an assumption of trithSecond, the court
must determine whether the fadtaliegations, when assumed true, “plausibly give rise to an

entitlement to relief® “A claim has facial plausibility wén the plaintiff pleads factual content

2Bell Atl. Corp. v. Twomb\550 U.S. 544, 555, 570 (2007).
SRidge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007).
4Ashcroft v. Igbal556 U.S. 662, 678 (2009).

5Kan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1214 (10th Cir. 2011) (quoffivgombly 550 U.S. at
555).

Slgbal, 556 U.S. at 67&iting Twombly 550 U.S. at 556).
“Id.

8d. at 679.

9d.



that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:®
. Factual Allegations

The following factual allegations are drawn fr@taintiff's Petition and are assumed true
for purposes of this ruling. On or aboutigust 26, 2017, at approximatell2:30 a.m., Plaintiff
Courtney Thouvenell’s landlord called the PittsbBadice Department to report a disturbance at
Plaintiff's residence. Plaintiff and her fiantd the officers they had argued, but no abuse
occurred. The officers said the standardgychnd procedure when police are called for
suspected domestic violence is to takeeast one person into custody. Plaintiff was then
arrested for domestic battery against her fiarfeéfendant Jesse Daywho was provisionally
certified as an officer with the Pittsburg Police Department, drove Plaintiff to the Crawford
County Jail. Davis was not fully certified ahdd not received training from the Kansas Law
Enforcement Training Academy.

Davis transported Plaintiff t@il by himself, with no supervision. During the thirty-
minute transport, Davis showed Plaintiff nalgctures of himself and of other women on his
cell phone. He then asked if he could see Rteebreasts. Davis told her “he had to” touch
her breasts and said if she&n he would help her by alterirgs report and talking to the
prosecutor about dropping the charge®laintiff felt coerced andus lifted her shirt, allowing
Davis to grope her. For the rest of the sfort, Davis continued timappropriately touch

Plaintiff and make crude statements to her.

19d. at 678.
11Doc. 12-1 at 5.



Davis’s vehicle did not have audio or videording devices, but Plaintiff's friend was
on a Facebook Messenger call with Plaintiff thererime, totaling about forty-seven minutés.
Plaintiff and Davis were unawagé this, as Plaintiff's calto her friend through the Facebook
Messenger app was accidental. Dgrihe call, four people heartl ar part of what was said
during the transport. Plaintiff's friend calleéhe police and reportedhat she heard. When
Plaintiff arrived at the Crawford County jaihe was not offered mexil assistance. The
domestic violence charges against Plaintiff waismissed and Davis was fired. As a result of
this event, Plaintiff suffered economass and severe emotional distress.

At all relevant times, Defendant Melissa Heywas the Chief of Police for the City of
Pittsburg Police Department. Plaintiff is unawafe¢he true names of the John and Jane Does,
but asserts they “are or were employed by the wigre supervisors ddavis, policymakers of
the Police Department, or officers presenewi houvenell was arrested; and that said
defendants’ wrongful actioraused Thouvenell’s injuries® Plaintiff alleges what happened to
her is an example of a widespread problem. cHiens that “the City, Hulvey, and Does within
the Police Department have allowed a cultursenfual misconduct to develop and persist within
the police department®
IIl. Discussion

Defendants move to dismiss the official capaclaims against Hulvey, Davis, and the
Does, arguing they are duplicative of the claagainst the City and th&tavis has no official
capacity with the City because he has beed fifelaintiff responds #t the claims are not

duplicative because “the scoperetoverable damages against Hulvey and Davis in their official

12q,
31d. at 2.
1d. at 6.



capacities is broader than th@pe of recoverable damages aghithe City,” and that Davis
may be sued in his official capacity becahsevas employed by the City at the time of
Plaintiff's arrest'®

District courts have disctien to dismiss duplicative clais unless they address two
separate wrong$. When a plaintiff sues a governmentggayee in his or her official capacity,
the plaintiff pleads an acticagainst the government employérin Kentucky v. Grahanthe
Supreme Court held that “as loag the government entity recesveotice and an opportunity to
respond, an official-capacity suit is all respects other thamame, to be treated as a suit
against the entity*® Thus, while a damages award againstffigial in hisindividual capacity
can only be executed against the official’s persasaéts, damage awards in an official capacity
suit must come from the government entfty.

Plaintiff asserts multiple claims under 42 WCS§ 1983. In Count I, Plaintiff seeks to
hold the City liable for violatingner Fourteenth Amendment rigiot bodily integrity. In Count
I, Plaintiff seeks to hold Hulvey and the DoefBadants responsible in both their individual and
official capacities for violating her FourteerAmendment right to bodilyntegrity. In Count
IV, Plaintiff seeks to hold th€ity responsible for her unlawifarrest. In Counts V and VI,
Plaintiff seeks to hold Davis, Hulvey, and theddoefendants responsible for her unlawful arrest

in their individual and official capacitie8. Because official capacitsuits are treated as suits

Doc. 14 at 2-3.

Hardeman v. City of Albuquerqu&77 F.3d 1106, 1117-18 (10th Cir. 2004).
"Monell v. N.Y. City Dep't of Soc. Ser36 U.S. 658, 690 (1978)).

18473 U.S. 159, 166 (1985) (citirByandon v. Holt469 U.S. 464, 47172 (1985)).
¥d.

20Counts VII-XII allege state law claims.



against the entity, Plaintiff's claims against tihdividuals in theiofficial capacity are
duplicative of the claims against t@éty alleging the same violatior3.

Plaintiff contends that the official capacihaims in this case amot redundant because
the scope of recoverable damages for theiaffcapacity claimagainst the individual
Defendants is broader than the scope of recbledamages against th&yC She asserts that
while punitive damages are not permitted in sagiainst municipalitieghey are available
against individuals sued indh official capacity, relying oiYouren v. Titnic School District
where the Tenth Circuit found sufficient evidenoavarrant a trial on punitive damages against
an individual defendant in her official capacityln Youren the question was not whether the
claims were duplicative, but whether the offlatapacity damages amounted to “impermissible
double recovery?® Additionally, the defendant was suedyoinl her official capacity, not as an
individual. The Tenth Circuit stated, “the fabat municipalities are immune from punitive
damages does not, however, mean that individifialads sued in their official capacity are
likewise immune 24

Courts in this district hae routinely dismissed offial capacity claims for being
redundant and rejected the arguirthat official capacity claims should not be dismissed when

the plaintiff seeks punitive damag@sPlaintiff argues these dsans conflict with the Tenth

2iGraham 473 U.S. at 167 n.14onell, 436 U.S. at 691 n.584oore v. Bd. of Cty. Comm’rs of Cty. of
Leavenworth470 F. Supp. 2d 1237, 1255 (D. Kan. 2007).

22343 F.3d 1296, 1309 (10th Cir. 2003).
2d. at 1306.
24d. at 1307.

25See Smith v. Stutevilldo. 14-2197-JWL, 2014 WL 3557641, at *4 n.1 (D. Kan. July 18, 2014) (holding
that individuals sued in their official capacities are immune from punitive damagesjisduintero v. City of
Wichita, No. 15-1326-EFM-GEB, 2016 WL 5871883, at *1 (D. Kan. Oct. 7, 2016) (explaining plaintiff had an
avenue for punitive damages through the individual capacity claim and noting criticisnivofuttemdecision by
the Tenth Circuit and several district courts).



Circuit's decision inYourenupon which Plaintiff relies. Howevethe Tenth Circuit itself agrees
thatYourenis “an anomalous outlier,” and recognizeattbourts within the Tenth Circuit ignore
Yourenwhen dismissing punitive damages claims in official capacity § 1983?%uitsCross
Contintent Development, LLC v. Town of Akron, Colorake Tenth Circuit noted the
“inescapable” conclusion that individuals suedheir official capcity are immune from
punitive damages under Supreme Court precedeMipbreover, even i¥ourencontinues to be
good law, it is distingulsable. Unlike inYouren Plaintiff alleges individual capacity claims
against all of the individually-named Defendants.

Plaintiff asserts the same § 1983 claims against the City and the individual Defendants in
their official capacities.Therefore, Plaintiff's direct claimgainst the City and claims against
Hulvey, Davis, and the Doe Defendants in théfical capacities are duigative. Plaintiff's
reliance onYourento support an official capacity puniev\damages claim is unavailing. The
official capacity claims against thesefBedants therefore must be dismissed.

Because the official capacity claim againsvi3anust be dismissed as duplicative of the
claims against the City, it is unnecessary to essliwhether Davis can beed in his official
capacity even though he is ramgjer employed by the City.

IT ISTHEREFORE ORDERED BY THE COURT that Defendants’ Motion to
Dismiss Official Capacity Claims (Doc. 5)gsanted. Plaintiff's § 1983 offtial capacity claims
against Defendants Hulvey, Davas)d Does are hereby dismissed.

IT ISSO ORDERED.

26Cross Continent Dev., LLC v. Town of Akron, Cdd8 F. App’x 524, 531 (10th Cir. 2013ge e.g.
N.F. ex rel. M.F. v. Albuquergue Pub. Sdfo. 14-CV-699 SCY/SMV, 2015 WL 13662805, at *3 (D.N.M. May 4,
2015) (explainingrourenhas been often criticized and “never, to this Court’s knowledge, endorsed”).

27548 F. Appx at 531.



Dated: June 21, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE




