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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHEILA ALBERS, as Administrator
of the Estate of J.A., Deceased,

Plaintiff,
V. CaseNo. 18-2185-DDC-JPO

CLAYTON JENISON and THE CITY
OF OVERLAND PARK, KANSAS,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court on ddénts City of Overland Park and Clayton
Jenison’s Motion for Judgment on the Pleadingsc.@o Plaintiff has filed a Response. Doc.
22. And defendants have filed a Reply. Doc. B8r reasons explainedlbe, the court grants
part of the motion and denies the remaind&iter identifying the governing facts, this order
explains why.

l. Materials the Court Will Consider for the Motion for Judgment on the Pleadings

This lawsuit arises from the shooting“dfA.,” a 17-year-old boy, by Overland Park
Police Department (“O.P.P.D”) Officer Clayt Jenison on the evening of January 20, 2018.
Before identifying the facts that govern this fidm for Judgment on the Pleadings, the court first
must determine what, if any, materials offebydboth parties outside of the pleadings it will
consider.

When defendants filed their Motion for Judgnt on the Pleadings, they also submitted a
computer disc containing (1) video from a responding officer’'s dash-mounted camera, which

captures the shooting and includestions of audio from dispatcland (2) a full transcript of the
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911 conversation between dispatchand officers involved in thevent (“Audio Transcript”).
Doc. 10-1 at 11 3—4. Defendants’ motion explicitiiies on this videand Audio Transcript.

Plaintiff does not object to theourt considering the videdseeDoc. 22 at 7 (“. . .
Plaintiff does not object to theoQrt considering the video, asshiows precisely what it shows
and no more.”). But, plaintiff makes three arguments about whatetltance the court should
consider and how the court should proceedstFplaintiff objects to including the Audio
Transcript that defendants prded because plaintiff questions the accuracy of the supporting
affidavit. See idat 8. Second, plaintiff asserts thathi& court considers the video and/or audio
transcript, Fed. R. Civ. P. 12 directs the court to convert defendants’ Motion for Judgment on the
Pleadings into a motion for summary judgmelat. at 8. Last, and alternatively, if the court
considers the video and Audio Transcripthout changing the motion to one for summary
judgment, plaintiff asks the court to considehieits plaintiff attachedo her Memorandum in
Opposition to Defendants’ Motion for Judgment on the Pleadirigs.

A. Governing Law

Generally, at the motion to dismisstage, if the parties prst matters outside of the

pleadings for consideration, “the court must eitexclude the material treat the motion as
one for summary judgment.’Brokers’ Choice of Am., Inc. v. NBC Universal, [i861 F.3d
1081, 1103 (10th Cir. 2017) (quotiddexander v. Oklahoma&82 F.3d 1206, 1214 (10th Cir.

2004)). But, the district court may “considicuments attached ¢w referenced in the

1 Plaintiff includes six exhibits: O.P.P.D. Standarce@ing Procedure 2330: Response to Resistance, (Doc.
22-1); Personnel Action Report of Clayton Jenison, (Doc. 22-2); O.P.P.D. &t&@plerating Procedure 1080:
Department Firearms and Less Lethal Weapons Training, (Doc. 22-3); Investigatory Recongtnadtisis Report

by Steven R. Christoffersen, P.E., (Doc. 22-4); AffidaviBtdven R. Christoffersen, P.E., (Doc. 22-5); and Résumé
of Steven R. Christoffersen, P.E., (Doc. 22-6).

2 Defendants have moved for judgment on the pleadings under Fed. R. Civ. P. 12(c). Cuats a\Rilile
12(c) motion under the same standard as a Rule 12(b)(6) motion to diSees€olony Ins. Co. v. Burkd98 F.3d
1222, 1228 (10th Cir. 2012).



complaint if they are ‘central to the plaintiff's claim and the parties do not dispute the
documents’ authenticity.”1d. (quotingJacobsen v. Deseret Book C237 F.3d 936, 941 (10th
Cir. 2002));see also Smith v. United Stagté61 F.3d 1090, 1098 (10th Cir. 2009) (citing
Tellabs, Inc. v. Makor Issues & Rights, Lt651 U.S. 308, 322 (2007))MJ Implants, Inc. v.
Aetna, Inc,. 498 F.3d 1175, 1180 (10th Cir. 200if¢lus. Constructors Corp. v. U.S. Bureau of
Reclamation15 F.3d 963, 964—65 (10th Cir. 1994). Everewkuch documents exist, the court,
at the motion to dismiss stage, “has broad digaren determining whether to accept materials
beyond the pleadinds Brokers’ Choice861 F.3d at 1103 (citingowe v. Town of Fairland
143 F.3d 1378, 1381 (10th Cir. 1998)).

B. Defendants’ Submissions

The court first addresses the video exhiblirsitted by defendants. The Complaint relies
extensively on photos taken frahe police dashcam footage ahdg, one fairly could conclude
that the Complaint incorpores the video by referenc&eeDoc. 4 at 9 (Compl. T 22)d. at 13
(Compl. 1 29)jd. at 16—-21. And the video is centralgiaintiff's claim—it captures the entire
interaction between Officer Jenison and JJee, e.qgEstate of Ronquillo by and through Estate
of Sanchez v. City and Cty. of Denv&20 F. App’x 434, 437 (10th Cir. 2017) (considering
surveillance video at motion to dismiss stagemwh captured most of the events resulting in
officers shooting suspect who attempted to fleleisncar). Last, as noted, plaintiff does not
challenge the video’s authenticity. The court thus will consider the video.

But the court will not consider the Audio Tiamipt because plaintiff contests Officer
Kohake’s affidavit. This affidavit attests tcetlralidity of the transapit purportedly capturing

the exchange between the 911 dispatch and responding offBms®oc. 22 at 7-8. Plaintiff



contends that Officer Kohake&ffidavit “contains data thatannot be verified without a
deposition.” See idat 8.

This issue is like one considered3tewart v. City of Prairie Villagevhere our court
declined to consider an audiecording that police offered in a 42 U.S.C § 1983 claim. 904 F.
Supp. 2d 1143 (D. Kan. 2012). Stewart defendants sought to include an audio recording
capturing the police’s interaction with the decedetto police shot three times, at the motion to
dismiss stageld. at 1154, 1154 n.17. The disputed recording captured the officer's command,
instructing the decedent, “don’t pick up that kniféd’ at 1152. The court declined to consider
the tape at the motion to dismiss stage, reagahiat “[a]lthough the recding is referred to in
the Complaint, and although it addresses an issueatém Plaintiff's clam, Plaintiff argues that
she cannot know if the tapedadrue and accurate recordtbé event without discovery.ld. at
1153 n.17.

Here, plaintiff references some disgatonversations in her ComplairgeeDoc. 4 at 3
(Compl. 1 8)jd. at 4 (Compl. § 12). Bulike the plaintiff inStewart plaintiff here argues that
the affidavit, and in turn, the trangat require discovery to verifySeeDoc. 22 at 8. The court
thus will consider only the video—rd the audio included in the videoBut the court will not
consider the Audio Transcript.

C. Plaintiff's Submissions

Finally, the court will not conder any exhibits attached plaintiff's Memorandum in
Opposition to Defendants’ Motion for Judgment onRtheadings. It is true, plaintiff refers to

O.P.P.D. policies in her ComplaingeeDoc. 4 at 23—-24, 26 (Compl. 11 43-44, 64). But the

3 So far as the court can discern, the dispatch resid in plaintiff's Complaint comes from what is audible
on the dashcam video provided by defenda8SteDoc. 22 at 34.
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court will not consider the policies in full atelmotion to dismiss stage because they are not
central to either plaintiff's excessiverce or municipal liability claims.

Exercising its discretion, the court findsthhe Overland Park Police Department
Standard Operating Procedures areaemtral to plaintiff's excessivierce claim. It is true that
“[o]fficials sued for constitutional violationdo not lose their qualified immunity merely
because their conduct violated somewstaty or administrative provision.”Tanberg v. Sholtis
401 F.3d 1151, 1160 (10th Cir. 2005) (quotidavis v. Scherer68 U.S. 183, 194 (1984)).

But, in this Circuit, courts have consideredddiicer’s training as pamf an excessive force
claim. See Weigel v. Broa&44 F.3d 1143, 1152 (10th Cir. 20@Bjcorporating officer’s
training into reasonableness ayation under Fourth Amendment)so, while relevant, violating
a standard operating procedure, standing aloitlpat suffice. And, plaintiff already includes
relevant standard operating pgliexcerpts in her ComplainSeeDoc. 4 at 23-24, 26 (Compl.
19 43-44, 64). Thus, the court cannot say thduthpolicies are centrab plaintiff's claim,
and, in its discretion, the court chooses not to censitem at this earlgtage in the litigation.

Second, the standard operatinggadures are not central tapitiff's municipal liability
claims. In her Complaint, plaintiff does rergue that the O.P.P.D.’s written policies are
constitutionally impermissible. This argumeviiuld be a non-startemplaintiff argues that
Officer Jenison’s conduct was, in part, constitutionally unreasonable because he violated his
department’s policiesSeeg.g, Doc. 4 at 26 (Compl. T 64)nstead, based on the court’s
reading of plaintiff’'s Complaint, she asserts titt City failed to train or supervise officers to
prevent them from violating c#ens’ constitutional rights. This one avenue to establish
municipal liability, but it does natquire the court to consideretioperating procedures at this

stage.



Neither will the court consideghe expert report materiadsmd Officer Jenison’s Personnel
Action Report that plaintiff submitted witiher Memorandum in Opposition to Defendants’
Motion for Judgment on the PleadingSeeDoc. 22-2 (Personnel Action Report of Clayton
Jenison); Doc. 22-4 (Investigatory Reconstructaralysis Report by Steven R. Christoffersen,
P.E.); Doc. 22-5 (Affidavit of Steven R. Chrisifsen, P.E.); Doc. 22-6 (Résumé of Steven R.
Christoffersen, P.E.). As noteahe prerequisite to consideringhibits outside the pleadings at
the motion to dismiss stage is that the documenist be attached to or referenced in the
complaint. Smith 561 F.3d 1090 at 1098. Because these documents were prepared several
monthsafter plaintiff filed the Complaint, plaintiff, of course, never attached these exhibits to
her Complaint or otherwise inquorated them by reference.

D. Conclusion

In sum, the court will consider the viddwat defendants submitted with their motion.
But, the court will not consideéhe Audio Transcript defendargsovided; the standard operating
procedures plaintiff submitted; or the expert wia materials plaintiff submitted. The court also
declines to convert defendants’ Rule 12(c) mointo a summary judgment motion. With these
boundaries established, the counvritarns to the facts that gavethe case at this stage.
Il. Facts

The following facts are taken primarily frophaintiff's Complaint (Doc. 1), accepted as
true, and viewed in the light most favorable to Heamirez v. Dep’t of Cory222 F.3d 1238,
1240 (10th Cir. 2000) (explaining that, on a raotfor judgment on the pleadings, the court
must “accept the well-pleaded alléigas of the complaint as trud construe them in the light

most favorable to the plaintiff” (citation omitted)).



But when a complaint includes an attached exHifthe exhibit’s] legal effect is to be
determined by its terms rather than by the allegations of the pledd@ppleman v. Horsley
372 F.2d 249, 250 (10th Cir. 1967) (quotations omitteek; also JacobsefA87 F.3d at 941
(“[1IIn deciding a 12(b)(6) motion, the legal effeaftthe [attached documents] are determined by
the [documents] themselves rather than by allegations in the complaint.” @itpglemarn).

So, although the court accepts all well-pleaded allegations as true and draws all reasonable
inferences in plaintiff's favor, if there is awflict between the Complaint’s allegations and the
content of the attached ekiti the exhibit controlsSee Jackson v. Alexandd65 F.2d 1389,
1390 (10th Cir. 1972) (“[W]e need not accept as trueallegations of fact that are at variance
with the express terms of an instrument attacbhdte complaint as an exhibit and made a part
thereof”); Olpin v. Ideal Nat'l Ins. C9.419 F.2d 1250, 1255 (10th Cir. 1969). Drawn from
plaintiff's Complaint and defendantsideo, the facts are as follows.

On January 20, 2018, J.A. was alone atAtoers’ family home in Johnson County,
Kansas, when defendants learned from a law eafent dispatch that J.A. had threatened to
harm himself with a knife. Plaintiff alleges d&ph directed officers, including Officer Jenison,
to the Albers’ house for the sole purposgeiforming a welfare check on J.A.

Defendants received some information pded by dispatch en route to the Albers’
home. A first-responding officemswered the radio dispatchertlasy were in route, “I'm
familiar with that kid.” Before this incident on January 20, 2018, defendants knew J.A.
potentially had mental health problems. Bigfore that evening, J.A. had never threatened
suicide, attempted to commit suicide, or threateto harm himself. From the time when the

officers (including Officer Jenisorgrrived at the Albers’ home ungfter J.A. had been killed,



no responding officer had received Crisis Inteti@nTraining (CIT). CIT teaches officers how
to deescalate and diffuse mental healthasitins when answering calls for service.

Two O.P.P.D. cars arrived simultaneously atAlzers’ residence. The first car, driven
by Officer Newlon? arrived and parked across the strabbut 30 yards to the east of the
Albers’ home. Officer Jenison arrived in a sge patrol car and geed around the corner on
Hayes Street, about 40 to 50 yandsthwest of te Albers’ home.

Officers Jenison and Newlon then got out d@itltars, approached the house, and spoke
in front of the Albers’ for a few minutes. Ab point did either officer knock on the Albers’
door, attempt to communicate with J.A., or itignthemselves as police officers. Also, the
officers’ patrol vehicles did not have lights or sirens actijaé®d the cars remained out of the
normal range of sight from the Albers’ home.

Officer Newlon then returned tuis patrol car to retrieviais cell phone. At this point,
Officer Jenison had taken a defensive stanb@ldea tree in the Alber&ont yard, located 51
feet from the Albers’ two-car garage. Whiddficer Newlon headed teard his patrol car,

Officer Jenison moved from behind the tree towthelAlbers’ home. As Officer Jenison moved
toward the home, the Albers’ garage door begaisé Officer Jenisoan-holstered his service
weapon and continued toward the garage door.

Officer Jenison did not attempt to speak to dh&n, nor did he ideifly himself as a law
enforcement officer. Instead, Officer Jenison watched and listened for nine seconds as the
garage door rose. During that time, Officemiden heard the minivan’s engine running and saw

that the rear brake lights wepa. Then, the white reversesmang tail lightsalso lit up,

4 Plaintiff's Complaint refers to Officer Newlon as ‘amidentified officer.” Da. 4 at 4-5 (Compl. 7 13—
16). The court refers to him by name because thleodan video comes from Ofér Newlon’s patrol car.
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indicating that the minivan’s drivdrad put it into reverse gear. The minivan then began to back
out of the garage slowly. Officer Jenisonswet standing in the path of the minivan.

J.A. was driving the minivan, and he began tokidaout of the garagm a straight line at
2.5 miles per hour. Officer Jenison moved friois existing location toard the outer rear
passenger corner of the moving minivan with Wweapon drawn and aimed at the car. Officer
Jenison then yelled “stop, statop.” Plaintiff alleges J.A. did not know Officer Jenison was
present in the driveway or th@fficer Jenison was a law enforcemefficer before he was shot.
Less than one second later, Officer Jenison fiisdveapon two times at J.A. Officer Jenison
stood 5.9 feet away from the outear passenger corner of the minivan when he fired the first
shot; he stood 6.3 feet away from the outar passenger corner whka fired the second.
Plaintiff contends that that oroe both bullets struck J.Aincapacitating him and rendering him
unable to control the minivan.

The minivan stopped briefly in the driveway llién appeared to speed up in reverse,
making a U-turn in the open driveway/yar@aof the Albers’ property. After the minivan
completed the U-turn, Officer Jenison stood onpigsenger side of the vehicle. The minivan
continued to travel in reverse &6 miles per hour in a straight path directly toward the Albers’
empty home. Officer Jenison remained on the paggeside of the minivan and out of its path
as it traveled past him and toward the homNe. other officers stood between the minivan and
the Albers’ residence as it traveled toward the Albers’ home.

As the minivan traveled past Officer Jenisoward the home, he fired 11 more shots at
J.A. After the shooting stopped, the minivan ¢tedsn neutral across the street, where it then

stopped in a neighborfsont yard.



J.A.’s autopsy report shows that Officer ami shot J.A. six times with police-issued
hollow point bullets: once in éhback of the head; once irethpper neck; once in the left
shoulder; once in the right battrso; once on the top right shouldand once in the lower lip.
[I. Legal Standard

Defendants have moved for judgment ongleadings under Fed. R. Civ. P. 12(c).
Courts evaluate a Rule 12(c) motion undersime standard as a Rule 12(b)(6) motion to
dismiss. See Colony Ins. Co. v. Burk&98 F.3d 1222, 1228 (10th Cir. 2012).

On a Rule 12(b)(6) motion to dismiss for fadito state a claim, the court accepts all
facts pleaded by the non-moving party as truedaadis any reasonable inferences in favor of
the non-moving partyld. “To survive a motion to dismiss [under Rule 12(b)(6)], a complaint
must contain sufficient factual matter, accepted as toustate a claim to relief that is plausible
on its face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007)). “A claim has faciaysibility when the plaintiff pleads factual
content that allows the court to draw the reabtmference that the defendant is liable for the
misconduct alleged.’ld. (citing Twombly 550 U.S. at 556). “Undéehis standard, ‘the
complaint must give the court reason to belidweplaintiff has a reas@ble likelihood of
mustering factual support ftheseclaims.” Carter v. United State$67 F. Supp. 2d 1259,
1262 (D. Kan. 2009) (quotingidge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177
(10th Cir. 2007)).

Although this Rule “does not require ‘detailiedttual allegations,” it demands more than

“[a] pleading that offers ‘labeland conclusions’ or ‘a formulaiecitation of the elements of a

cause of action which, as the Supremau@ has explained, simply “will not do.Igbal, 556

U.S. at 678 (quotingwombly 550 U.S. at 555). In short, theurt need not “accept as true a
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legal conclusion couched adactual allegation."Twombly 550 U.S. at 557 (quotir@apasan v.
Allain, 478 U.S. 265, 286 (1986)) (erhal quotation omitted).
V. Discussion

Plaintiff makes two claims, bbtunder 42 U.S.C. § 1983. Rirplaintiff asserts that
Officer Jenison used excessive Htforce in violation of the Fourth Amendment. Doc. 4 at 25.
Second, plaintiff asserts that the City incurs roipal liability for failing to train its officers how
use appropriate forcdd. at 29.

A defendant is liable under § 1983 if, under cabstate law, he geives a person of a
constitutional right. 42 U.S.® 1983. Defendants argue the court should dismiss plaintiff's §
1983 claims for two reasons. First, defendants attgateOfficer Jenison is entitled to qualified
immunity. Doc. 10 at 3. Second, defendants atiyaethe Complaint does not plead a viable
official capacity claim against eith Officer Jenison or the Cityd. at 17-18. The court
addresses each defense in turn below.

A. Qualified Immunity on the Excessive Use of Force

Qualified immunity protects officers frosuit when the officer's conduct does not
violate clearly established stiéry or constitutional rights with a reasonable person would
have known.City & Cty. of S.F. v. Sheehan U.S. 135 S. Ct. 1765, 1774 (2015). “The
plaintiff bears the burden of establishing bothtfiat the defendant violated a constitutional
right and (2) that the right debeen clearly established byttime of the violation.”Tenorio v.
Pitzer, 802 F.3d 1160, 1164 (10th Cir. 2015). In this cakantiff alleges that Officer Jenison
used excessive force against J.A. that violgtted=ourth Amendment. Doc. 4 at 25. Defendants

counter that qualified immunity sids Officer Jenison from this claim because (1) the use of
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deadly force was not unreasonable, and (dawcexisted in 2018 suggtng that Officer
Jenison’s conduct was plainly incogatpnt or in knowing violation ahe law. Doc. 10 at 9, 13.
1. Constitutionally Excessive Force

A claim that law enforcement officers used esbes force to effeca seizure is governed
by the Fourth Amendment’s “reasonableness” stant&@ty.. of L.A. v. Mendez__ U.S. _, 137
S. Ct. 1539, 1546 (2017). “Determining whether thedarsed to effect a particular seizure is
‘reasonable’ under the Fourth Amendment requiresraful balancing of ‘the nature and quality
of the intrusion on the individual’'s Fourth Amdment interests against the countervailing
governmental interests at stakeGraham v. Connqr490 U.S. 386, 396 (1989) (quoting
Tennessee v. Garnet71 U.S. 1, 6 (1985)) (further citation omitted). The court must pay
“careful attention to the factsd circumstances of each particutase, including the severity of
the crime at issue, whether the suspect poseaarardiate threat to the fedy of the officers or
others, and whether he is actiweésisting arrest or attempting evade arrest by flight.Td.
That an officer made a mistake aboutiieed for force does not decide the question
conclusively; rather, the court must analyzediteation as a reasonable officer would analyze it
in the heat of the momentd. at 396-97.

A reasonable officer may use deadly foifc&nowing the facts as the officer on the
scene knew them, the officer “had proleabause to believe that there wakraat of serious

physical harm to [himselfpr to others.”Estate of Larsen ex rel. Sturdivan v. Musd 1 F.3d

5 Plaintiff also alleges defendants violated J.A.’'s Fourteenth Amendment rights. But for an exoessive f
claim “in the course of making an arrest, investigatory stop, or other ‘seizure’ of his persaitiff phly can

claim a Fourth Amendment violatiorGraham v. Connqrd90 U.S. 386, 395 (1989) A]ll claims that law

enforcement officers have used excessive force—deadly or not—in the course of an arrest, investigatory st
other ‘seizure’ of a free citizen shoueé analyzed under the Fourth Amendment and its ‘reasonableness’ standard,
rather than under a ‘substantive due process’ approadhifign an officer uses excessive force to kill an individual,
a seizure has occurre@ee Stewar904 F. Supp. 2d at 1153. Since plaftgti€laims arise from an officer’s alleged
use of excessive force, the Fouttmendment alone governs these claims.
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1255, 1260 (10th Cir. 2008) (quotiggvier v. City of Lawrenc€0 F.3d 695, 699 (10th Cir.
1995)) (internal quotations omitted). The ansteethis question depends, in part, on the
following factors: “(1) whethethe officers ordered the sy to drop his weapon, and the
suspect’s compliance with police commandswBgther any hostile motions were made with
the weapon towards the officers; (3) the distagegmrating the officers drthe suspect; and (4)
the manifest intentions of the suspecténoriq 802 F.3d at 1163 (quotirigstate of Larserbll
F.3d at 1260). And, while these four factors “quoite significant,” theyare “only aids in

making the ultimate determination, which is ‘whether, from the perspective of a reasonable
officer on the scene, the totality of the cinestances justifies the use of forceld. at 1164
(quotingEstate of Larserb11 F.3d at 1260).

For example, iMenorig the Circuit affirmed a distriatourt’s decision denying summary
judgment based on qualified immunity. 802 F.3dE46. There, three officers had responded to
a 911 call where the caller reported thatgister-in-law’s husand—Mr. Tenorio—was
intoxicated and holding a kei to his own throatld. at 1161. The caller worried that Mr.
Tenorio would harm himself or his wifdd. at 1162. When the officers responded to the call,
dispatch had informed them about Mr. Tenoina)uding that Mr. Tenorio had a knife to his
own throat; he had acted violenttythe past; and that multiple people were at home with him.
Id. The Circuit concluded that the record could support angiatgury finding that would
establish Mr. Tenorio’s excessive force claim:

[l]n particular, that Tenorio “d not ‘refuse’ to drop the knife
because he was not given sufficigime to comply” with [the
officer’s] order; that Tenorio ntee no hostile motions toward the
officers but was merely “holding small kitchen knife loosely by
his thigh . . . and made no threatengestures toward anyone.”; that

Tenorio was shot “before he wasthin striking distance of [the
officer]; and that, for all [the éiter] knew, Tenorio had threatened
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only himself and was not acting oregking hostilely at the time of
the shooting.[”]

Id. at 1164—-65 (citation omitted).

Similarly, inZia Trust Co. ex rel. Causey v. Montoytae Circuit affirmed a district
court’s decision denying summygudgment on qualifiedmmunity. 597 F.3d 1150, 1155 (10th
Cir. 2010). It concluded a reasnie jury could find from the samary judgment facts that the
officer, who was responding to a domestic dispute, had acted unreasonably because he shot a
man who was backing a van down a driveway thetvan appeared to be stuck on a pile of
rocks. Id. at 1153-55.

The Circuit applied the test as follows4@ Trust'ssummary judgment facts, viewed in
plaintiff's favor: First, the @iicer did not order the suspect drop his weapons; instead, the
officer got out of his vehicle with his weapomesldy drawn; proceeded a position right in
front of the suspect’s van; andddiot say anything to plaintiffid. at 1154. Under the summary
judgment facts iZia Trust a reasonable jury caliinfer that the victim did not know the officer
was, in fact, a police officerd. at 1154-55. Second, the van appedodae stuck on a pile of
rocks, and that it had lurched forward less thdoot, if at all, when the victim revved the
engine.ld. Third, the officer stood some 15 feet avilym the van at the time of the shooting.
Id. Fourth, although the officergtfied that he saw the victichange gears and could see “in
[the victim’'s] face what he intended,” the Gircconcluded that badeon distance, it was
unclear whether the victim intendedhtarm the officer or anyone elskl. Considering the
factors together, the Circuibncluded that the summary judgnhéects created a triable issue
whether the victim intended to harm the officer or others on the stereg. 1155.

With this guidance fronTfenorioandZia Trust the court now applies these cases to the

facts pleaded here. The first factor asks Wwhebfficers ordered J.Ato drop his weapon[] and
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[whether he complied] ith police commands|[.]’"Estate of Larserb11 F.3d at 1260. The
Complaint alleges, and the videaptures, that Officer Jenisgglled “stop, stop, stop” in quick
succession as the van began to roll down the driveway. Doc. 4 at 12. The van’s brake lights
flashed intermittently during Officer Jenisesrcommands and stopped briefly after Officer
Jenison fired two shots atelvan. Like the officer iZia Trust Officer Jenison approached the
vehicle with his weapon already drawn and positioned hfmsak the van. Plaintiff also
alleges, and the court must assume as traeJtA. did not know sonome was in the Albers’
driveway, or that the person was a police officRreasonable jury couldlso infer that, like
Tenoriqg J.A. did not have time to comply withff@@er Jenison’s command because the first two
shots occurred just seuts after Officer Jenison’s command to stop. This factor favors plaintiff,
suggesting that a constitutionablation occurred because Qffir Jenison failed to identify
himself as a police officer and thus supportsittfierence that J.A. was unaware that a law
enforcement officer had ordered him to stop driving.

The second factor asks whether J.A. maadg hostile motions” toward the officers
“with the weapon.”Estate of Larserb11 F.3d at 1260. This factor requires the court to
consider whether the minivan, in this casejld@onstitute a deadlyeapon. It is well
established in our Circuit thé&f threatened by weapon (whiahay include a vehicle attempting
to run over an officer), an officer may use deadly forc@ldrk v. Bowcutt675 F. App’x 799,
806 (10th Cir. 2017) (quotinghomas v. Durastant607 F.3d 655, 664 (10th Cir. 2010)). But
the Circuit inBowcuttemphasized that the officertimat case and the officer ihomas‘[were]
in the [vehicle’s] path in a very confined aredd. at 808 (quotinghomas 607 F.3d at 655);
see also Carabajal v. City of CheyenBé7 F.3d 1203, 1210 (10th Cir. 2017) (finding that

officer who fired at suspect slow-moving car acted reasonablgcause officer was in “close
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guarters” and suspect “had notice of police presenmk ™t 1211 (“[T]he video evidence here
clearly shows Officer Thornton was positionedthie path of Mr. Carabajal’s vehicle as it
lurched forward.”).

As the discussion of the first factor notede thomplaint here alleges, and the video does
not contradict, that J.A. was unaware of the police officer's presence until he was shot. Doc. 4 at
14. Also, plaintiff's Complaint pleads that Qféir Jenison approached the garage, watched the
garage door rise, saw the minivaverse lights come on, and then began to move closer as the
minivan backed down the drivewaid. at 8—10. Officer Jenisonawed toward the minivan, but
he did not place himself in the van’s patfore he fired the first two shottd. at 12. Nor does
the video show that Officer Jaioin was confined in close quaggto the contrary, defendants
appear to concede that the video shows spawgebr Officer Jenison and the minivan. Doc. 10
at 8 (“At this point, Jen@n is, generally, to the reand right of the van.”).

The court thus holds that the second facteoifa plaintiff. Takingthe pleaded facts as
true, a jury could find that a reasonable offiseuld not have concludeatiat J.A. was operating
the minivan as a deadly weapon. Instead, whefirdtgwo shots were fired, the facts show that
J.A. did not know the person yelling “stop” wapolice officer; thaOfficer Jenison was not
standing in a confined area orthre van’s direct path; and thattkan slowly backed out of the
garage before the officer fired the first two shots.

The third factor turns on the distance sapiag Officer Jenison and J.A. The Tenth
Circuit never has established aghit-line rule governing this pect of the analysis. But dia
Trust the Circuit noted that it “could not say tlzavan fifteen feet away [from the officer],
which according to the plaintiffs was clearly stuck on a pile of rocks, gave Officer Montoya

probable cause to believe that theras a threat of serious physibarm to himself or others.”
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597 F.3d 1150, 1155 (2010). In this case, wherc&fflenison fired the first shot, plaintiff
alleges that he stood 5.9 feet away; for the sgshot, 6.3 feet away. This distance is
significantly closer than the distes between the van and officerdia Trust And, J.A.’s
minivan was not immobilized by a pile of rocksamy other barrier. This factor thus favors
defendants’ argument that, based on the factgeallel.A. posed a threat of harm to Officer
Jenison or others.

The fourth factor considers “the méast intentions of the suspectEstate of Larsen
511 F.3d at 1260. The facts alldgestablish, for presit purposes, that defendants knew J.A.
had mental health problems before January 20, 2018, and that 911 callers had informed police
that J.A. was threatening to harm himseliwa knife. Also, dispatch communications to
officers establish that one officer, while in rowaid “I'm familiar with that kid.” The court
also must accept as true plainsffillegation that Officer Jenison did not see J.A.’s face in the
car, that Officer Jenison did notesgk with J.A. at any point during the interaction, and that J.A.
did not know the person yelling “gipstop, stop” was a police officer.

Defendants argue that J.A. intended to haitimer Officer Jenisoor the public if he
could escape the garage andsunding areas. A law enforcemafticer’s use of deadly force
is not unreasonable if other officers or the pubtie threatened by a risk of harm from the
vehicle. Estate of Larserbl1 F.3d at 1260. Here, defendaangue, a reasonable officer in
Officer Jenison’s situation would be justifiedutse deadly force to prevent J.A. from driving
away in the minivan because the respondingef§ knew J.A. was suicidal. Doc. 10 at 11.
That is, defendants argue, J.A. would havearigff and intentionally caused a traffic accident

to commit suicide.ld.
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But, from the facts alleged, a reasonable plsp could find that J.A. only posed a harm
to himself. Just like the officers enoriq who knew at the time @he shooting that Tenorio
only had threatened to harm himself and wasaotihg or speaking hostilely at the time of the
shooting, 802 F.3d at 1165, Officer Jenison knew that J.A. had indicated that he just wanted to
harm himself with a knife. Based on these fagt&asonable jury coulwbnclude that deadly
force was unreasonable because J.A. only posed harm to himself because J.A. never had
expressed a present intentiorhrm others, or indicate thia¢ planned to commit suicide by a
car accident.

A reasonable jury also could find, based am\tlideo, that no other officers stood in the
van’s path. The video shows tl@adficer Jenison, as J.A. backed out of the garage, remained to
the right rear side of the vamNo other officer is visible until &r Officer Jenison had fired the
first two shots. Defendantsgare that Officer Jeson’s proximity to a “wildly rotating van
create[d] an objective threat to him.” Doc.dtQl1. But this argument fails to differentiate
between Officer Jenison’s first tvahots and the last 11 shots.aléo misapprehends the court’s
role at the motion to dismiss stage. At thegst the court asks whether a reasonable jury could

conclude that thérst two shotsvere an unreasonable use of dgdorce based on an inference,

6 Defendants direct the court to several cases stipgdhe proposition that it is not unreasonable for

officers to shoot a fleeing suspect in a vehicle wihensuspect presented a risk of harm to oth&esDoc. 10 at 17
(citing Brosseau v. Hauge®43 U.S. 194 (2004 ole v. Bong993 F.2d 1328 (8th Cir. 1993 mith v. Frelangd

954 F.2d 343 (6th Cir. 1992)). All of these cases involve a fleeing suspect, who tieehpolireason to believe had
committed a crime and was actively avoiding capt@®ee Brosseab43 U.S. at 200 (referring to the officer’s
situation as “whether to shoot a disturbed felon, set on avoiding capture through vehidilawfien persons in

the immediate area are at risk from that fligh€le 993 F.2d at 1333 (finding officer’s use of deadly force
reasonable to protect public and officer because offigepected driver had committed a crime and had seen the
driver “force several motorists off the road and threaten the safety of many otRezslnd 954 F.2d at 347
(reasoning that because suspect “had proven he would do almost anything to avoid capture|] [fheoofficer
certainly assume he would not stop at threatening othef&g.facts pleaded here are quite different: Police did not
suspect that J.A. had committed a crime or was on his way to commit a crime. Also, J.A. slowly aoked/sn
down the driveway without knowing fice were present when Officer Jenison fired the first two shots. A
reasonable jury thus could find that a reasonable offic@fficer Jenison’s position would not assume that J.A.
posed a threat to others based on the belief that J.A. was suicidal.
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as the Complaint alleges, that firet two shots incapacitated J.&ee Cty. of L.A. v. Mendez
_UsSs.  ,137S.Ct. 1539, 1548 (2017) (expigitihat “plaintiffs can—subject to qualified
immunity—generally recover damages thatamaximately caused by any Fourth Amendment
violation.”). Thus, a reasonableryucould conclude that Officelenison violated J.A.’s Fourth
Amendment rights and that Officéenison’s initial condtt proximately caused the need to fire

11 more times at the minivan. Because the quedumes plaintiff's pleted facts as true, and

the video is consistent withdke allegations, this factor faggolaintiff's claim that Officer

Jenison used unreasonable force.

Bearing in mind that these “four factors are only aids in making the ultimate
determination,’Estate of Larserb11 F.3d at 1260, the court camdés from the totality of the
circumstances alleged that plaintiff has statethim that Officer Jenison used lethal force
unreasonably. The overarching reasberaess factors outlined (Braham—the severity of the
crime; the immediate threat tioe safety of officers and ottse and whether the suspect is
actively evading arrest by flight—further illustratdat a reasonable jury might conclude: That
J.A. had committed no crime; that no officer stood in the path of the minivan; that J.A. had not
threatened to hurt anyone but himself; and dvat was not fleeing from arrest because he did
not know that a law enforcement officer waansting behind the van. The court must apply
these inferences in plaintiff's favor at the mottordismiss stage. And so, the court thus finds
that plaintiff has met her burden to plead faetpable of supporting a finding or inference of a
constitutional violation.

2. Clearly Established Right
For a statutory or constitutional right to achiégkearly established” status, the existing

precedent must make the right one thdtegond debate to a reasonable offidestate of

19



Larsen 511 F.3d at 1260Also, the right at issue cannot teefined at a high level of generality;
rather, the existing precedent must be “particularized to the facts of the ¢ésiee’v. Pauly
_UsS.  ,137S.Ct. 548,552 (2017) (peiacn) (internal quotation marks omittedge
alsoMullenix v. Luna__ U.S. ;136 S. Ct. 305, 308 (2015) (“The dispositive question is
‘whether the violative nature @articular conduct is clearly ¢ablished.”™) (quotingAshcroft v.
al-Kidd, 563 U.S. 731, 742 (2011)). “This inquiry ust be undertaken iight of the specific
context of the case, not as a broad general propositidultenix, 136 S. Ct. at 308 (quoting
Brosseau v. Hauge®43 U.S. 194, 198 (2004) (per curiam)his requirement means that the
existing precedent either must involve materialtyilar facts or estdish when the officer’s
conduct obviously violates the lawVhitg 137 S. Ct. at 552. Qualifying precedent usually
comes from cases decided by thgp@me Court or the Tenth Cirgubut it also can come from
clearly established casenan other circuits.Roska ex rel. Roska v. Peters888 F.3d 1230,
1248 (10th Cir. 2003). In shofgnly the plainly incompeterdr those who knowingly violate
the law” cannot invoke qualified immunityd.

In Mullenix, for example, the Supreme Court regetthe Fifth Circuit’s characterization
of the constitutional right at issu®lullenix, 136 S. Ct. at 309. The Fifth Circuit had
characterized the right plaintiff asserted thera aght to be free frorfdeadly force against a
fleeing felon who does not pose a sufficient ghi@f harm to the officer or othersld. at 308—
09 (internal quotations omittedY.he Supreme Court instead constl the right claimed as the
right to be free from deadly force when the céfi “confronted a reportedly intoxicated fugitive,
set on avoiding capture through high-speed véidlight, who twice during his flight had
threatened to shoot police offiseand who was moments awagrfr encountering an officer. . .

. 1d. at 309. The Court held that no preeetclearly established this rightd. at 309-10.
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Plaintiff references several Circuit and Seipe Court decisions, but the most similar one
is Zia Trust In that case, a 2010 decision, the Teiticuit put officers on notice that the
Constitution prohibits the use of deadly forceandy under the facts afjed there, an officer
shoots at a suspect in a van tivas up to 15 feet away, stuck apile of rocks, and presenting
no serious threat to offers or others. 597 F.3d 1150, 1154-55 (10th Cir. 2010) ZighErust
court also quoted with approvakth“[w]e do not think it requires court decision with identical
facts to establish clearly thiais unreasonable to use deadly force when the force is totally
unnecessary to restrain a suspect or to profécers, the public, or the suspect himselfld. at
1155 (quotingNeigel v. Broad544 F.3d 1143, 1154 (10th Cir. 2008)).

While not a one-to-one factual match, thstinctions between this case afid Trust
only bolster a finding that thegtit plaintiff asserts here &clearly established one. Zim
Trust the officer had received a reptrat two guns weren the premises]. at 1153; here,
officers knew only that J.A. might have a knife at his resideadttegugh there is no indication in
plaintiffs Complaint or the vide that J.A. had the knife withim in the minivan. And instead
of positioning himself in fronbf the van, like the officer idia Trustdid, id. at 1155, Officer
Jenison stood behind and to tight of the van driven by J.AThus, the inferences most
favorable to plaintiff are that A. did not know the person yelling “stop” was a police officer and
that Officer Jenison did not std in the van’s direct path. Bed on these inferences and this
case’s factual similarities @ia Trust the court holds that the Complaint states a plausible claim
that Officer Jenison violated clearly establisked when he used deadly force against J.A.

In sum, a reasonable jury could conclude Micer Jenison lacked probable cause to
believe that J.A. posed a thrediserious physical harm to Officdenison or others. The court

reemphasizes that, at this stageyust accept plaintiff's allgations as true and draw all
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inferences in the light most favotalio plaintiff. On this basighe court thus concludes, based
largely onZia Trust that the law was clearly establishedtt®fficer Jenison had no right to use
deadly force.

B. Official Capacity Suits

Plaintiff also asserts officiadapacity claims against botHf@er Jenison and the City of
Overland Park. The court takes these claims in turn below.

1. Officer Jenison

Plaintiffs Complaint asserts claims agdi@ficer Jenison in both his individual and
official capacity. Doc. 4 at § 2. Defendantguae that the court shalilismiss the official-
capacity claim against Officer Jenison becauseafibialso sued the City of Overland Park.
Doc. 10 at 17; Doc. 29 at 9. The court agrees.

“The Supreme Court has recogadl that ‘[t]here is no longea need to bring official-
capacity actions against local gowment officials [because] local government units can be sued
directly for damages and injutine or declaratory relief.””Moore v. Bd. of Cty. Comm’rs of Cty.
of Leavenworth470 F. Supp. 2d 1237, 1255 (D. Kan. 2007) (qudtiegtucky v. Grahan473
U.S. 159, 167 n.14 (1985 tewart v. City of Prairie Village904 F. Supp. 2d 1143, 1161 (D.
Kan. 2012). So, official-capacity suits are simfapother way of pleading an action against an
entity of which an officer is an agentMonell v. Dep’t of Soc. 8es. of City of New Yorld36
U.S. 658, 691 n.55 (1978). Here, plaintiff sued both Officer Jenison and the City under 42
U.S.C. § 1983. The O.P.P.D. employed Officer Jenison at the time of the shooting. Thus,
Officer Jenison served as an agent of the @fit®verland Park, and afficial-capacity claim

against Officer Jenison is redunda®eeSims v. Unified Gov’t of Wyandotte Cty./Kansas City,
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Kan, 120 F. Supp. 2d 938, 944 (D. Kan. 2000). Thetdbus dismisses plaintiff's official
capacity claim against Officer Jenison.
2. City of Overland Park

Plaintiff argues that the City of Overland Padd a policy or custom that directly caused
one of the City’s agents to deprive J.A. of honstitutional rights. A municipality is liable
under 8§ 1983 only when its custom or policy directly causes a tdimstal violation. Patel v.
Hall, 849 F.3d 970, 978 (10th Cir. 2017). A pti#irmay show that a municipality has
established such a policy in the following way$) “a formal regulation or policy statement”;
(2) an informal custom “amoun]ting] to ‘a déspread practice that, although not authorized by
written law or express municipal policy, is germanent and well settled as to constitute a
custom or usage with the force of law’”; (3h& decisions of employees with final policymaking
authority”; (4) “the ratificatbn by such final policymakers tfe decisions—and the basis for
them—of subordinates to whom authority was dated subject to these policymakers’ review
and approval”; or (5) the “failure to adequat#lyin or supervise employees, so long as that
failure results from ‘deliberate indifferenc® the injuries tat may be caused.Brammer-
Hoelter v. Twin Peaks Charter Aca602 F.3d 1175, 1189-90 (10th &G010) (first quoting
City of St. Louis v. Praprotnjkd85 U.S. 112, 127 (1988); then quotidigy of Canton v. Harris
489 U.S. 378, 388-91 (1989)) (internal quotation marks omitted).

Plaintiff does not identify any formal policstatement, nor does plaintiff provide
sufficient underlying facts tch®w that Officer Jenison iséHfinal policy making authority
concerning police activities” beyortkat conclusory statemengeeDoc. 4 at 2 (Compl. 1 2).
Though plaintiff does not label h#reory explicitly, the court cohedes that the only possible

basis for plaintiff's municipdiability claim under Count Il is failure to train theory.
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a. Failure to Train

Under Tenth Circuit precedent, a municipalgyiable for failing to train its officers in
the use of force only when (1) the officers exceeded the constitutional limits of force; (2) the
excessive force occurred in a typical and recursihgation for police officers; (3) the city was
deliberately indifferent about the need foriag that would have prevented the excessive
force; and (4) the lack afaining directly caused the use of excessive fotarr v. Castle 337
F.3d 1221, 1228 (10th Cir. 2003).

Plaintiff here has pleaded sufignt facts to satisfy the firelement because, taking her
facts as true, the Complaint has establishedQFfater Jenison used exage force. Plaintiff
also has alleged facts sufficigntmeet the second elemei@eeDoc. 4 at 29-31 (Compl. 1 72,
74) (alleging that by implementing seven unconstitutional department policies or practices the
City “has been and continues to be deliberatatifierent to the rights dahe citizens . . . with
whom the police officers of Overland Park come in contact”).

For the third requirement,

[tihe deliberate indifference standard may be satisfied when the
municipality has actual or conatitive notice that its action or
failure to act is substantially kain to result in a constitutional
violation, and it consciously or dbkrately chooses to disregard the
risk of harm. In most instancewmtice can be established by proving
the existence of a pattern of tos conduct. In a narrow range of
circumstances, however, deliberate indifference may be found
absent a pattern of unconstitutionahaeior if a violation of federal
rights is a highly predictable guainly obvious consequence of a
municipality’s action or inaction, s as when a municipality fails

to train an employee in specific skills needed to handle recurring
situations, thus presenting an alws potential for constitutional
violations.

Carr, 337 F.3d at 1229 (citingarney v. Pulsipherl43 F.3d 1299, 1307-08 (10th Cir. 1998))

(internal quotation marks and citations omittednd, “[e]Jven where th€ity’s ‘policy is not
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unconstitutional, a single incident of excessivedéacan establish the existence of an inadequate
training program if there is some otherdmnce of the program’s inadequacyld. (citing
Brown v. Gray 227 F.3d 1278, 1286 (10th Cir. 2000)).

In this case, plaintiff seeks to establishiéufe to train theory against the City based on
the following: an alleged City pctice of using excessive force, including deadly force, without
regard for the need for such force; an alleGéy practice of failing to act on or adequately
punish an officer’'s use of excessive forcealieged City practice dhiling to train officers
properly about how to approach slow-moving vetscdafely; and an alleged City practice of
failing to train officers fully or properly about how to respond to a crisis intervention call for

service’

! Defendants argue that plaintiff does not allege fagfticient to show that the City caused the alleged

deprivation of J.A.’s constitutional rights. Dd® at 19. On one side, the Supreme Couah Atlantic

Corporation v. Twombly550 U.S. 544 (2007), amgshcroft v. Igbal556 U.S. 662 (2009), dicts that a “formulaic
recitation of the elementsi¥ithout any factual allegation will not sapéintiff's Complaint from a motion to
dismiss.Igbal, 556 U.S. at 678 (quotinBwombly 550 U.S. at 555)). But ineatherman v. Tarrant County

Narcotics Intelligence & Coordination Uni507 U.S. 163 (1993), the Supremeu@ rejected a heightened pleading
standard for § 1983 claims against municipalities, holding that “all the Rules require is ‘a short and plain statement
of the claim’ that will give the defendant fair notice of what the plaintiff's claim is and the grounds upon which it
rests.” Id. at 168 (quotingConley v. Gibson355 U.S. 41, 47 (1957)).

The courts, in the poStwomblyandlgbal world, often have grappled with the governing pleading standard
for § 1983 municipal liability claims. The trend in our court is to permit plaintiffs alleging municipal liability to
offer minimal factual allegations when plaintiff would not normally have access to internal potitiasing
procedures before discovergeeTaylor v. RED Dev., LLCNo. 11-2178-JWL, 2011 WL 3880881 (D. Kan. Aug.

31, 2011) (citingrThomas v. City of Galvestp800 F. Supp. 2d 826, 842-43 (S.D. Tex. 20kB¢ alsBrantley v.
Dickens No. 16-CV-02124-JAR-KGS, 2016 WL 6138137, at *2 (D. Kan. Oct. 21, 2016) (“To reconcile
Leathermarwith Twomblyandigbal, the Court follows the framework adopted by Judge Lungstruraytor v.

RED Development, LLQ. Such allegations must provide fair notice to the defendant and do more than merely
recite the municipal liability elements:

Allegations that provide such notice could include, but are not limited to, past
incidents of misconduct to others, multiple harms that occurred to the plaintiff
himself, misconduct that occurred in the open, the involvement of multiple
officials in the misconductor the specific topic of the challenged policy or
training inadequacy. Those types of details, or any other minimal elaboration a
plaintiff can provide, help to ‘satisfy the requirement of providing not only “fair
notice” of the nature of the claim, but also “grounds” on which the claim rests,’
and also to “permit the court to infer more than the mere possibility of
misconduct.”
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And, plaintiff alleges the Citg deliberate indifference twonstitutional violations could
have resulted from these alleged failures. @oat 31 (Compl. T 74). If proven, these facts
would show that the City had actua constructive notice that ifailure to train or supervise its
officers was likely to produce constitutional vitikans and that the Citgonsciously chose to
disregard those harms.

Last, the fourth element requires that “for lialyilio attach in a failure to train case, the
identified deficiency in a city’s training programust be closely related to the ultimate injury, so
that it actually caused themstitutional violation.” Carr, 337 F.3d at 1229 (citingrown, 227
F.3d at 1290 (internal quotation marks and citatiomitted)). Plaintiff does allege that the
inadequate training and supervisitirectly caused the violations of J.A.’s rights. Doc. 4 at 31
(Compl. 1 74). And the harm to J.A. is the exgipe of harm that onplausibly would expect
the City’s alleged failures to cause. Plaintiffs satisfied the fourghleading requirement,
alleging causation. The court thesncludes that plaintiff hgdeaded adequate grounds for
municipal liability under dailure to train theory.

V. Conclusion

For the reasons explained abatyes court grants in part amignies in part defendants’

Motion for Judgment on the Pleadings. Thert grants defendants’ motion and dismisses

plaintiff's official capacityclaim against Officer JenisorDtherwise, the court denies

defendants’ motion.

Thomas800 F. Supp. 2d at 843-44 (first quotihgombly 550 U.S. at 555 n.3; then quotitggpal, 556 U.S. at

679). Defendants rely drondon v. Beaty612 F. App’x 910 (10th Cir. 2015). There, the Tenth Circuit’s
unpublished decision affirmed a motitsndismiss plaintiff's municipal liility claim where plaintiff alleged
“policymakers for the City of Tulsa, through willful blindness, caused a policy, practice, pattern and/or custom of
allowing its police officers to deprive citizens of their constitutional rightd."at 914. Londondiffers from the

facts alleged here because plaintiff's pleading identifiesgieeific nature of inadequate training that caused J.A.’s
alleged constitutional deprivation.
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IT IS THEREFORE ORDERED BY THE COURT THAT the defendants’ Motion for
Judgment on the Pleadings (Doc. 9jiianted in part and denied in part.
IT IS SO ORDERED.
Dated this 26th day of October, 2018, at Kansas City, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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