Nekouee v. Indian Creek Shopping Center, L.L.C. Doc. 40

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FRED NEKOUEE,
Plaintiff,
V. Case No. 2:18-CV-02238-JAR-JPO

INDIAN CREEK SHOPPING CENTER,
L.L.C., and DENNY'S INC.,

Defendants.

MEMORANDUM & ORDER

Plaintiff Fred Nekouee brings this ami against Defendanksdian Creek Shopping
Center, L.L.C. (“Indian Creek’and Denny’s, Inc., seeking ded#wry and injunctive relief for
Defendants’ alleged violations of Title IIl ¢ie Americans with Disabilities Act (“ADA"), 42
U.S.C. § 12181et seq Before the Court is Indian Creel4otion to Dismiss (Doc. 31). For the
reasons set forth in detail belolmdian Creek’s motion is denied.

l. Factual and Procedural Background

Plaintiff, a resident of Tampa, Florida, has progressive multiple sclerosis and requires the
use of a wheelchair for mobility. Plaintfifed this action on May 10, 2018, alleging that
Defendants own, lease, or operate placgsibfic accommodation as defined by the ADA,
specifically a Denny’s Restaurant and the Iriglaporium Grocery located at the Indian Creek
Shopping Center in Overland Park,néas. Plaintiff alleges that bvels to the Kansas City
metropolitan area every three to six monthadcompany his brother to heavy-equipment
auctions or dealerships or to visit family wihe in the Kansas City area, and that he has

“visited, bought goods, and sought to avail himeé&the services at éhindian Creek Shopping
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Center.! Plaintiff asserts that the Denny’s$Raurant and the India Emporium Grocery
premises contain barriers to access, and thiridants have therefore discriminated against him
and others similarly situated violation of the ADA by denying “access to full and equal
enjoyment of the goods, servicégilities, privilegesadvantages, and/or accommodations” of
these places of public accommodatfon.

On June 19, 2019, Indian Creek filed a motimismiss pursuant to Fed. R. Civ. P.
12(b)(1)? which was denied without @judice for failure to complwith D. Kan. Rule 7.4(a).
On July 19, 2018, Indian Creek filed a secondiomoto dismiss pursuant to Fed. R. Civ. P.
12(b)(1)# Plaintiff then filed both a responsedpposition to Indian Creek’s motion to dismiss
and a motion seeking leave tefa second amended complain©n December 12, the Court
granted Plaintiff’'s motion to file a Second Anded Complaint and denied Indian Creek’s
motion as moot. Indian Creek subsequently filed @thmotion to dismiss pursuant to Fed. R.
Civ. P. 12(b)(1), arguing that Plaintiff lackssting to bring his claimand that this Court
therefore lacks subject matter jurisdiction.
Il. Legal Standard

Plaintiff's standing is properly challengbg a Rule 12(b)(1) motion because a party’s

standing implicates subject matter jurisdictfo@enerally, a Rule 12(b)(1) motion to dismiss for
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lack of subject matter jurisdictidakes one of two forms: a faciaitack or a factual attack.
“First, a facial attaclon the complaint’s allegations as tdgct matter jurisdiction questions the
sufficiency of the complaint. Ireviewing a facial attack on tleemplaint, a district court must
accept the allegations in the complaint as tfue.”

“Second, a party may go beyond gh¢ions contained in the

complaint and challenge the facts upon which subject matter

jurisdiction depends. When reviagwg a factual #ack on subject

matter jurisdiction, a district court may not presume the

truthfulness of the complaint'a€tual allegations. A court has

wide discretion to allow affidats, other documents, and a limited

evidentiary hearing to resolvespiuted jurisdictional facts under

Rule 12(b)(1).%°
“The Court’s reliance on evidence outside pleadings to makeridings concerning purely
jurisdictional facts doesot convert a motion to dismiss pursuant to Rule 12(b)(1) into a motion
for summary judgment pursuant to Rule 56.”

Indian Creek’s motion is brought as a factaihck. Indian Creefoints the Court to

eighteen other cases filed byaPitiff in this district!? arguing that Plaintiff's allegations are not

9 Holt v. United States46 F.3d 1000, 1002 (10th Cir. 1995) (citi®gio Nat'l Life Ins. Co. v. United
States 922 F.2d 320, 325 (6th Cir. 1990)) (citations omitted).

101d. at 1003 (citingdhio Nat'l Life Ins. Cq.922 F.2d at 325Pavis ex rel. Davis v. United Statés}3
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10083.
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believable because “there simply is not enougle iimthe day for Plaintiff's allegations and
statement of his intention to return to be trtie The Court takes judial notice of Plaintiff's
other case¥ “Once the moving party has converted thotion to dismiss into a factual motion
by presenting affidavits or la¢ér evidence properly bught before the court, the party opposing
the motion must furnish affidavits or other evidence necessary to satisfy its burden of
establishing subject matter jurisdictiol.”In response to Indian Creek’s motion, Plaintiff
provides the Court an affidavit of Fred Nekeuregarding his experiences at Indian Creek
Shopping Centet? an affidavit of David Nekouee regamd his inspections of Indian Creek
Shopping Centet? and photographic evidence of the wigbns listed in the Second Amended
Complaint!® Accordingly, the Court does not puese the truthfulness of the Complaint’s
factual allegations, but rathexdks to Plaintiff's other cases this district and Plaintiff's
affidavits in determining whetherekhe is subject mter jurisdiction.

To establish Article Il stading, a plaintiff must show: (ipjury in fact (2) causation,
and (3) redressabilit?. To demonstrate an injury iadt, a plaintiff must demonstrate the
“invasion of a legally protected interest which{@3 concrete and partiarized; and (b) actual or

imminent, not conjectural or hypotheticaf.”Furthermore, “there must be a causal connection

13 Doc. 32 at 8.

14 SeeFed. R. Evid. 201Driskell v. ThompsarB71 F. Supp. 2d 1050, 1057 n. 8 (D. Colo. 2013) (“[T]he
Court may consider outside documentbjsct to judicial notice, includingourt documents and matters of public
record.” (citingTal v. Hogan453 F.3d 1244, 1265 n. 24 (10th Cir. 2006))).
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16 Doc. 33-1.
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201d. at 561.



between the injury and the conductmqmained of—the injury has toe ‘fairly . . . trace[able] to
the challenged action of the deflant, and not . . . th[e] res|itif] the independent action of
some third party not before the court?”’Last, “it must be likely, as opposed to merely
speculative, that the injury will bedressed by a favorable decisiéh."[T]he injury must
affect the plaintiff in gpersonal and individual way>

“The ‘injury in fact’ requirement is safied differently depending on whether the
plaintiff seeks prospective or resipective relief. Taeek prospective relief, the plaintiff must
be suffering a continuing injury or be under a real and immediate thrieaingf injured in the
future.”?* “Some day” intentions to return to aapk are not sufficient; rather, the individual
must have some “specification whenthe some day will be?®
1. Discussion

As an initial matter, the fact that Pl&fhis a tester—an individual who tests the ADA
compliance of entities subject to ADA requirents—does not deprive him of standing.
“[Alnyone who has suffered anvasion of the legal interestqtected by Title 1ll may have
standing, regardless of his or her matign in encountering that invasioff.”

Indian Creek asserts that based on the eigté@esuits filed by Plaitiff in the District

of Kansas, Plaintiff “visitd, bought goods, and sought to avail himself” of the goods and

services at eleven shopping centers, nine restaurants, two coffee shops, five grocery stores, and

211d. (alteration in original) (quotin§imon v. E. Ky. Welfare Rights Qrg26 U.S. 26, 41-42 (1976)).
221d.
21d.

24Tandy v. City of Wichite8880 F.3d 1277, 1283 (10th Cir. 2004) (citidigy of Los Angeles v. Lyord61
U.S. 95, 101-02, 105 (1983)).

25 ujan, 504 U.S. at 564 (emphasis in original).
26 Colo. Cross-Disability Coalition v. Abercrombie & Fitch C@65 F.3d 1205, 1210 (10th Cir. 2014).



nine other stores between March 28 and 30, 20 Faintiff allegedlyrevisited these places
between July 11 and July 14, 2018, along with miexw locations, “all while visiting family and
assisting his brother at auctioff.”Indian Creek asserts that “teesimply is not enough time in
the day for Plaintiff's allegations and statermehhis intention to return to be trué’”

Plaintiff's affidavit states that he personally visited lindian Creek Shopping Center on
March 30, 2018, July 12, 2018, and September 27, @dd&ncountered the violations detailed
in his Second Amended ComplaffitHe attaches “true and correcipies” of receipts that show
purchases from Denny’s on March 30, JU# and September 27, 2018, and India Emporium
Grocery on March 30 and July 12, 2Gt8Further, he provides copies of his Bidder’s
Registration Agreements from the Ritchie Bros#an in Kansas City on March 28 and July 11,
201822 His affidavit states théthe Indian Creek Shopping @er is close to the heavy
equipment auction, heavy equipment dealership$t@the home of my uncle and cousin, and |
visit the heavy equipment auction, heavy equipndealerships, or theome of my uncle and
cousin every three to six month8.”Indian Creek does not refute the veracity of the evidence
presented by Plaintiff regardj his specific visits to Dennyand the India Emporium Grocery.
The Court finds that Plaintiff's unrefuted swastatement that he visited Denny’s and India

Emporium Grocery on March 30, July 12, and Septm27, along with copies of receipts from

27 Doc. 32 at 6-7.
21d. at 8.

21d.

30 Doc. 33-1 7 6.
slld. at 5-9.
32|d. at 17-18.
331d. 7 13.



these establishments, is sufficient to estatihsh Plaintiff visitedthe Indian Creek Shopping
Center and personally encour@ithe alleged violations.

Next, because Plaintiff seeks prospectiveefah the form of an injunction, he must
demonstrate a real and immediate thofddeing injured in the futur. Plaintiff states that he
has “definite plans to return tbe area in the first @ek of February 2019 [to] visit the Indian
Creek Shopping Center and td aaDenny’s and to buy grocery items at the India Emporium
grocery . . . even though | will reqaia lot of assistance to do $vand plans to return “every
three to six months®® In nearly identical lawsuits filed by Plaintiff against other retail
establishments, both the Middle District of Afaba and the Eastern District of Missouri found
that “the facts of past visits, proximity throughwel in the near futur@nd a definite statement
of intent to visit [the establishment] whae makes a planned upcio trip” support a finding
of plausible intent to returfl. This Court reaches the same conclusion.

As discussed above, Plaintiff presented evigethat he visited Indian Creek Shopping
Center in March, July, and Septieen 2018. His affidavit statesahhe plans to return “every
three to six months” to visit family or attendawy equipment auctions, and he testifies that he
will visit Indian Creek Shopping @éer again during these visit$.Accordingly, Plaintiff has
pleaded a plausible future injury. The Court &rtdat Plaintiff has staling to bring his claims

against Indian Creek, andettefore, the Court hasilgject matter jurisdiction.

34 Tandy v. City of Wichits880 F.3d 1277, 1283 (10th Cir. 2004) (citidigy of Los Angeles v. Lyorés1
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Nov. 2, 2017)Nekouee v. JRN, IndNo. 2:16CV874-WHA, 2017 WL 875481, at *4 (M.D. Ala. Mar. 3, 2017).
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IT IS THEREFORE ORDERED BY THE COURT that Indian Creek’s motion to
dismiss (Doc. 31) idenied
IT IS SO ORDERED.

Dated: March 20, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE




