Caranchini | Peck et al Dof. 111

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GWENDOLYN G. CARANCHINI,
Plaintiff,
V. Case No. 18-2249-CM-TJJ
LOLA PECK, et al.,

Defendants.

MEMORANDUM AND ORDER

Pro se plaintiff Gwendolyn GCaranchini filed the preseattion against the Johnson County
District Attorney’s Office, Asstant District Attorney (“ADA”) John Fritz and Michael McElhinneyj,
Johnson County Magistrate Judge Dan Vokins, amndson County Magistrate Judge James E. Phelan
(collectively the “State defendanjsRick and Lola Peck, and JolumsCounty Sheriff Calvin Hayden.
The matter is currently before the court on thaté&Stdefendants’ Motion t®ismiss (Doc. 69) and
plaintiff's Motion to Dismiss Wihout Prejudice (Doc. 91). For thdléaing reasons, the court grangts
the State defendants’ motioncadenies plaintiff’s motion.

l. Background

Plaintiff filed a 147-page complaint on May 1918. The court will highly summarize the fagts

relevant to the present motioRlaintiff, a former attornéy and defendant Rick Peck were involved in

an extra-marital affair. At somgoint Rick and his vie, defendant Lola Peck, filed for a Temporary

! Plaintiff admits she has been disbarbgdhe State of Missouri, the United StaBistrict Court for the Western District
of Missouri, the United Statd3istrict Court for the District of Kansas, the Eighth Circuit Court of Appeals, the United
States Supreme Court, and possibly the Tenth Circuit Codppéals. She does notugaan active license in any
jurisdiction. She claims howevehat she was advised that she could still appear in front of the Merit Systems Proteftion
Board and the Equal Employment Opportunity Commission and could “hold herself out asraeytt(Doc. 85, at 2-3.)
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Restraining Order (“TRQO”) againptaintiff. At the time the TRO was filed, Rick and Lola Peck w
divorced but apparentstill living together.

On February 9, 2017, plaintiff appeared in frohta Johnson County Drstt Court magistrate
judge for a hearing on the TRO. At the con@usof the hearing, deputies from the Johnson Co
Sheriff's Department arriveto arrest plaintiff on tephone harassment charges. Plaintiff was takg

the Johnson County Jail, where she was held urtih&s released the following evening on bond.

was incarcerated for approximatedp hours. The telephone harassit charges were eventually

dismissed.

The State defendants are listed in Counts IV, VaNd VIl of the complat. In the “Factual
Basis for Jurisdiction,” in the complaint, plafiithotes her claims are against ADAs John Fritz :
Michael McElhinney, “in their official positions ilohnson County as Assistdistrict Attorneys which
violated 42 U.S.C. Sec 1982 et. seq. and against Johralatputside his official position . ...” (Do
1, at 24.) Her claims against the district atey defendants involve the following allegations:

e ADA John Fritz colluded with Lola Peck tave plaintiff arested and jailed;

e ADAs John Fritz and Michael McElhingédailed to properly charge her;

e ADA John Fritz libeled and slandered plaintiff when he filed a document in the
telephone harassment case thatest plaintiff was in needf a mental examination;

e ADA John Fritz violated heranstitutional rights by waitingntil the TRO hearing to
have her arrested on the telephone harassment charge;

e ADA John Fritz violated her constitutionaghts by having plaitiff handcuffed in
open court at the conclusion of the TRO hearing without advising her of the charges
against her or giving her apportunity to appear befoeejudge to enter a plea or
post bond;

e ADA John Fritz filed the telephone harassinemarges against her which resulted in
her 36-hour incarceration;

e ADA Michael McElhinney wrongfully pursuedhe charges after plaintiff was
released from jail.

Plaintiff seeks monetary damages from the disatitirney defendants as well as punitive damages

injunctive relief.
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Plaintiff's claims against Johnson County didrate Judge Dan Vokins and Johnson Col
Magistrate Judge James E. Phealemfor their “handling of the Muaipal case ultimately dismissed |
ADA McElhinney involving [plaintiff] in Johnson County, Kansas.” (Doc. 1, at 27.) She claims
judges violated her constitutionddihts under “42 U.S.C. 1982 et seq.” for the following reasons:

e Judge Vokins did not “call up” her casmtil almost 24 hours after plaintiff was
incarcerated;

e Judge Vokins permitted the jail staff &taim plaintiff was “uncooperative” in her

legal file without any stated basis;

Judge Vokins “arbitrarily” set her bond for $4,000;

Judge Phelan permitted the case to continue for nine months;

Judge Phelan unreasonably imposed a “no drinking” bond condition;

Judge Phelan insulted plaintiff in opewouct by telling her she was “incompetent”;

Both judges made “sexist” comments to plaintiff.

Plaintiff seeks injunctive relief, requestingtbgudges be removed from the bench and
admonished for their sexist comments. She also requests monetary damages.
. Legal Standards
The court will grant a 12(b)(6) mota to dismiss only when the factual allegations fail to “st
a claim to relief that is plausible on its facd&ll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

Although the factual allegatins need not be detailed, the clamsst set forth entitlement to relief
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“through more than labels, conclusions and a formuégiitation of the elements of a cause of action.”

In re Motor Fuel Temperate Sales Practices Litigs34 F. Supp. 2d 1214, 1216 (D. Kan. 2008). T
allegations must contain facts sufficient to statgaim that is plausible, rather than merely
conceivable.ld. “All well-pleaded facts, as distinguish&om conclusory allegations, must be take
as true.” Swanson v. Bixlef750 F.2d 810, 813 (10th Cir. 1984%e also Ashcroft v. Ighd@56 U.S.
662, 678 (2009). The court construes any reasomablences from these facts in favor of the

plaintiff. Tal, 453 F.3d at 1252.




Where, as here, the plaintiff proceeds prdfse court construes thegse filings liberally.
Hall v. Doering 997 F. Supp. 1445, 1451 (D. Kan. 1998) (citihgghes v. Rowet49 U.S. 5, 9-10
(1980)). On the other hand, a plifis pro se status does not releher from complying with this
court’s procedural requirementBarnes v. United State$73 F. App’x 695, 697 (10th Cir. 2006)
(citations omitted). In considewg these pro se filingahdards, the court must also acknowledge th
plaintiff is a trained attorney andg¢cording to her complaint, has beemattorney for 40 years. The
court will take this into consideration wheanstruing the allegations in her complaint.

Defendant also moves to dismiss plaintiff'srg@aint for lack of subject matter jurisdictig

under Rule 12(b)(1). Under the Eleventh Amendimé&mn unconsenting Setis immune from suit$

brought in federal courts by her own citizensvadl as by citizens of another Staté&tlelman v. Jordan

415 U.S. 651, 662-63 (1974). A party asserting ElevAnmbndment Immunity may move to dismi
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under Rule 12(b)(1) because “Eleventh Amendmemhlinity concerns the subject matter jurisdictjon

of the district court.”Ruiz v. McDonnell299 F.3d 1173, 1180 (10th Cir. 2002).
1. Analysis

The State defendants move to dismiss the claigasnst them arguing plaintiff failed to state
claim under Rule 12(b)(6) and that they are entittedarious forms of immunity, including Eleven
Amendment immunity.

Plaintiff has also filed a motion to dismisdeledants ADA Michael McHiinney, and Magistratg
Judges Phelan and Vokins without prejudice.e Btate defendants oppose this motion, arguing
should be dismissed with prejudice.

a. Constitutional Claims

Plaintiff's 147-page complaint includes moreuth60 pages of facts and eight counts agg

various defendants. It is not enlyrelear from the complaint what cses of action plaiff is bringing
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against the State defendants. She repeatedtjealleer constitutional rights were violated, and in
“Factual Basis for Jurisdiction” section in the conmiasays her claims atender “42 U.S.C. § 1982 ¢

seq.

The State defendants argue plaintiff has notdddaany facts that state a claim under 42 U.$.

81982, § 1984, § 1985, § 1986, § 1987, § 1988 or § 1989colineagrees. The ad could, however
liberally interpret plaintiff's degations as claims under 42 U.S.C. § 1983. The purpose of § 1983
provide a remedy to parties deprived of constitulisigdts by a state official’s abuse of his positi

while acting under color of state lawHaines v. Fisher82 F.3d 1503, 1508 (10th Cir. 1996). Sect

1983 imposes liability “for violationsef rights protected by the Constitan, not for violations of duties

of care arising out of tort law.Td. To state a claim under § 1983, a piiéi must “allege the violation
of a right secured by the Constitution and laws of the United States, and must show that thg
deprivation was committed by a person acting under color of state \&est v. Atkins487 U.S. 42, 48

(1988). A defendant has acted under the colmstate when he has “exercised power ‘possesse

virtue of state law and made possible only becawsetbngdoer is clothed witthe authority of state

law.” Id. at 49. Like the “st& action” requirement of the Faaenth Amendment, § 1983 claims §
only actionable against defendamtbo act “under the color of state law” because “merely pri
conduct, no matter how discriminatorywrongful,” is excluded from protectionAm. Mfrs. Mut. Ins.

Co. v. Sullivan526 U.S. 40, 50 (1999).

In her response to the State defendants’ motiodigmiss, plaintiff daies that any of the

defendants were acting undee ttolor of state law.

the
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argument. Caranchiniis alleging the Defendants DID NOT ACT UNDER COLOR OF LAW and
therefore Caranchini can sue them under 42 U.5.C. 1982 et seq. because they had no protection

of the law. Put another way, they never acted WITHIN THE LAW as their jobs were defined.

(Doc. 89, at 12.)

Again, State Defendants’ counsel does not understand Caranchini is alleging that at all times the
State Defendants were NOT acting under color of law. Therefore, none of the argument made
by State Defendants’ counsel is relevant, as the lawsuit seeks damages against the State
Defendants individually for their actions which were clearly outside their duties as ADA's for

the State as well as Judges for the State as set forth below:

(Id. at 13.)
Because plaintiff insists the State defendanteewmt acting under the color of state law, the
court finds she has failed toagt a claim under § 1983. A success 1983 claim requires that |a

defendant violated plaintiff’'s cotistional rights while acting, essially, as a representative of the

state, not as a private individual. Private conduiobt actionable under 8 1983. For these reasons, the

court finds the claims againstettState defendants under § 1983 irhbbieir official and individual
capacities fail because plaintiff has not pleade@ssential element of a § 1983 claim.
In addition to finding that plaintiff has failed state a claim under § 1983, the court also finds
that plaintiff has failed to state any claim agassy of the State defendants for violations of her
constitutional rights. Simply stating there was a fation of constitutional ghts” is not sufficient to
state a claim. Constitutional torts are not cogrizainder the Federal Tort Claim Act, 28 U.S.C. §

1346. F.D.I.C. v. Meyer510 U.S. 471, 478 (1994). And constitutional tort claims broughBinens




action are for constitutional violations agsti federal officials, not state actoiSee Pahls v. Thomas
718 F.3d 1210, 1225 (10th Cir. 2013) (noting thBiveensaction is the “federal analog to a § 1983
suit—which provides a ‘private action for damagegsinst federal officers’ who violate certain
constitutional rights.”).

Plaintiff's failure to adequately designate aisa of action for her constitutional claims is
enough on its own for this court to find she has fditestate a claim. The obligation to liberally
interpret pro se pleadings requrthe court “to look beyond a failure cite proper legal authority,
confusion of legal theories, and p@yntax or sentence constructiorKeehner v. Dun409 F. Supp.
2d 1266, 1270 (D. Kan. 2005). But this does not allowcthet to become the advocate for the pro|se

litigant. 1d. When a pro se litigant—who here, the court adds, also claims to have 40 years of

experience as an attorney—fails to articulate a cafuaetion in the complaint, the court must liberally
interpret the pleadings. Andiee the court could reasonablyarpret plaintiff's claims of
constitutional violations as claimmder § 1983. But, again, plaifinsists that the State defendantg
did not act under the color of stdw, an essential element o 4983 claim. The court therefore
finds plaintiff has failed to state claim under Rule 12(b)(6) for vidians of her constitutional rights.
Even if plaintiff's claims were properly broughhder § 1983, the court also finds grave erfors
in the pleadings that would require dismissal of theéws$ against the State defentta First, any claims
against any of the defendantstlirir official capacities are baddy Eleventh Amendment immunity.
Official capacity suits “generally represent only another way of pleading an action against an gntity of
which an officer is an agentKentucky v. Grahamt73 U.S. 159, 165 (1985). Adfficial capacity suit
is not against the official personally, “foreteal party in interest is the entityld. at 166. Official

capacity claims against municipalgibrought under 8 1983 are permitted urMenell v. Dep’t of Soc

Servs, 436 U.S. 658 (1978). THeupreme Court’s holding iNonell, however, was “limited to loca|




government units which are not considered patti®fState for Eleventh Amendment purposé3ern

v. Jordan 440 U.S. 332, 338 (1979). It is well-settlagv that § 1983 does not “abrogate the States

Eleventh Amendment Immunity.Jones v. Courtneyt66 F. App’x 696, 70010th Cir. 2012) (citing
Quern 440 U.S. at 338—-40). Although stafécials “literally are personsa suit against a state official
in his official capacity “is not a suit against the offidmit rather is a suit against the official’s office.
Will v. Mich. Dep't of State Policel91 U.S. 58, 71 (1989). Therefoeesuit against a state official in
his official capacity “is no differerfrom a suit against the State itselid.

District Attorneys aregents of the State of Kansas, not the couSgeK.S.A. § 22a-101(a)
And state officials, including distii judges, acting in their officiaapacity are not “persons” who can

be sued under § 198%ee Ellibee v. FgxX244 F. App’x. 839, 843 (10th Cir. 2007). Claims unde
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1983 for monetary damages against the State defendlaatefore, are barred by Eleventh Amendment

immunity. And any officialcapacity claims againghe State defendants for umjctive relief are alsq

unwarranted. The injunctiveelief plaintiff seeks is not relighis court is authorized to impose.

~—+

Second, both the ADA defendants dhe judges are entitled to imumity for any claims againg
them in their individual capacitiedudges Vokins and Phelare entitled to absolute judicial immunityy.

See Stump v. SparkmatB85 U.S. 349, 356 (1978) (finding “judges courts of supeor or general

jurisdiction are not liable to civil actions for their jodil acts, even when suelts are in excess of their

jurisdiction, and are alleged have been done malicidusr corruptly.”). Judtial immunity applies in

cases brought under 8§ 1988l. A judge is deprived of immunitgnly when he has acted in the “clear

absence of aljurisdiction.” Id. at 356-57. Plaintiff has not pleadady facts to show that either

defendant acted in the absencguoisdiction. Therefore, bothuglges Vokins and Phelan are immune

from suit. ADAs Fritz and McElhinney are also detitto absolute prosecutorial immunity for apy




claims related to the initiation and prosecution of plaintiff's criminal c8se. Imbler v. PachtmanA24

U.S. 409, 423 (1976).

For these reasons, all claimgainst the State defendants famstitutional violations are

dismissed. Plaintiff has failed to state a claim ugdE983 against any of the defendants in their offi
or individual capacities. And even if plaintiff th@roperly pleaded her claims, the State defendant
entitled to Eleventh Amendment immunity aatasolute judicial and prosecutorial immunity.

b. Libel/Slander Claims

In Count V, plaintiff bringsa claim against ADA John Fritz fdibel and slander for allegedl|
filing a public document in the telephone harassmerd tieet stated plaintiff weain need of a ments

examination. She claims that Lola Peck m#uestatement knowing it wanot true, and ADA Joh

Fritz included it in a public docuemt without investigating the trutbf the statement. According fo

plaintiff, ADA John Fritz's inclsion of the false statement wdsne with “gross negligence” ar
therefore he is liabléor libel and slander.

In Kansas, the tort of defamatiamcludes both libeand slander.Luttrell v. United Tel. Sys,
Inc., 683 P.2d 1292, 1293 (Kan. Ct. App. 1984). To swtdeea defamation cia, a plaintiff must
show (1) false and defamatory words, (2) communicedeadthird person, (3) which result in harm
the reputation of the person defamédl. As mentioned above, proseagdave absolute immunity fg
“activities intimately associated with the judicial phagehe criminal processhat is, for performing
the traditional functions of an advocateMcCormick v. Bd. of Cnty. Comm’rs of Shawnee Ci3y
P.3d 815, 823 (Kan. 2001). Absolute immunity is aféal to a prosecutor who is “acting as an advo
for the state,” but not for a prosecutor’s “adminigsteaduties and those inv@gatory functions that dd
not relate to an advocate’s preparation for the trotaof a prosecution or for judicial proceedingy

Hughes v. Keat8328 F. Supp. 2d 1161, 1168 (D. Kan. 2004).
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Here, it is not entirely clear what documenntained this allegedly defamatory comment. Based

on the allegations in the complaint, it seems thath Peck wrote that plaintiff needed a “men

tal

examination” in a document that was filed publia$ypart of the telephone harassment case. A document

filed in a criminal case with poteatiwitness statements is parttbe judicial phase of the crimina

process, and protected by absolute prosecutorial immunity. ADA John Rhtré$ore immune fron
plaintiff's defamation claim. The court also quess whether plaintiff has actually pleaded a claim
defamation. A successful defamation claim requiretsa and defamatory statement. Plaintiff plea

in her complaint that she hasfatt, been under the care of a psyaisatoff and on for various reason

for
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over the years.” (Doc. 1, at 73.) i$lgives rise to doubts as to whatlghe needs a mental examination”

really is false and defamatory isrharmful toher reputation.
For these reasons, plaintiff's libel and slandaimak against ADA John Fritz are dismissed w
prejudice.
In conclusion, the court notes thathar response, plaintiff stated that:
Younger attorneys . . . seem to believe thang “string” of cases is “impressive” to
the Court or opposing counsel,“oecessary” to tl “briefing.” They also seem to
believe the “opposition” to their brief should tstrewn” with cases and detailed replies
to their cases. None ofahis true in my opinion aneixperience. The best thing
defense counsel said in this portion of lhief was at Page 11 the end of the first
paragraphit should draw(s) on ... common sense. We seem to havest a lot of that
among attorneys and also the Courts (Sofoyr Honor) in the last 40 plus years.
(Doc. 89, at 11.) In reviewing the record and pl#fia pleadings, it seems plaiiff believes this court
should rule using only “common sense.” Plaintiff hates case law, and instead demands relief bg
only on the—often irrelevant—factual allegations she uses to suppaortspecified “causes of action
A complaint that survives a motion to dismiss includéearly stated claimir relief, including the

relevant legal standards, and factual allegationsufport those claims forlief. And contrary to

plaintiff's belief, caselaw is necessary to the briefing.
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Plaintiff states that the camsenot at the summary judgment stagnd that she should be entitled

to more discovery on her claims. But the court mait allow a complaint to move forward when it fa|
to put the defendants on notice of whlaims are being brought against them.

Because plaintiff has failed to state any claagainst the State defendants, and because the
defendants are entitled to various immunities, thertcfinds it is appropriate to dismiss the clai
against the State defendants with prejudice.ainiff filed a motion to dismiss ADA Michag
McElhinney and Judges Vokins and Phelan withoutugiieg. The court denies plaintiff's request
dismiss these parties without prejudice.

IT ISTHEREFORE ORDERED that defendants Johnson Coubtistrict Attorney’s Office,
Assistant District Attorays John Fritz and Michael McEIhinnelohnson County Magistrate Judge O
Vokins, and Johnson County Magistrate Judge Jad3helan’s Motion to Dismiss (Doc. 69)
granted. The claims against thes&eddants are dismissed with prejudice.

IT ISFURTHER ORDERED that plaintiff's Motion to Disrnss Without Prejudice (Doc. 91
is denied.

IT ISFURTHER ORDERED that plaintiff's Request for Extesion of Time to Reply to Stat

Defendants’ Response to Plaintiffidotion to Dismiss Without Prejudéc(Doc. 103) is denied as moc

Dated October 29, 2018, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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