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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

M.F., a minor,

Individually and as Heir-at-Law of Elizabeth A.
Frost, Deceased, through his Co-Conservators
Julie Frost and Sarah Bayless,

and

Charles E. Frost, Jr., as Administrator of
THE ESTATE OF ELIZABETH FROST, Case No. 2:18-CV-02360-JAR-GEB

Plaintiffs,
V.
ADT, INC., F/KIA PROTECTION ONE, INC.,

Defendant.

MEMORANDUM AND ORDER

Plaintiff M.F. (“Minor”), a minor, brings claim against Defendant ADT, Inc. (“ADT")
for wrongful death under K.S.A. 8 @®01. Plaintiff Charles E. Frgslr., Administrator of the
Estate of Elizabeth Frost (“Administratort)rings claims against ADT for negligence and
fraudulent misrepresentation. Plaintiffs togetheng claims against ADT for Kansas Consumer
Protection Act (“‘KCPA”) violationg,breach of implied warranty, and breach of express
warranty. Before the Court is Defendant’s Motion to Dismiss (Doc. 9), brought pursuant to Fed.
R. Civ. P. 12(b)(6). Defendant asserts fPiintiffs’ claims are time barred under the
decedent’s contractual agreement, and furtheRlaattiffs have failed to allege facts sufficient
to state a claim upon which reliedn be granted. For the reas set forth in detail below,

Defendant’s motion igranted.

1K.S.A. § 50-623

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/2:2018cv02360/122352/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2018cv02360/122352/18/
https://dockets.justia.com/

Legal Standard

To survive a motion to dismiss brought unded.AR. Civ. P. 12(b)(6), a complaint must
contain factual allegations thagsmmed to be true, “raise a rigbtrelief above the speculative
level”? and must include “enough facts to state axclair relief that is plausible on its facé.”
Under this standard, “the complaint must givedbert reason to believe that this plaintiff has a
reasonable likelihood of musterifiactual support for these claim$.The plausibility standard
does not require a showing of probability tteatlefendant has acted unlawfully,” but requires

more than “a sheer possibility.™[M]ere ‘labels and conclusions,’ and ‘a formulaic recitation of
the elements of a cause of action’ will not suffice; a plaintiff must offer specific factual
allegations to support each claif.Finally, the court must accefhe nonmoving party’s factual
allegations as true and may not dismiss on tbargt that it appears unélky the allegations can
be prover.

The Supreme Court has explained the analysista®-step procesdg:or the purposes of
a motion to dismiss, the court “must take all thetdial allegations in the complaint as true, [but
is] ‘not bound to accept as true a legahclusion couched as a factual allegatich Thus, the

court must first determine if the allegations ardal and entitled to amssumption of truth, or

merely legal conclusions that are eatitled to an assumption of tritthSecond, the court must

2 Bell Atl. Corp. v. Twomb\550 U.S. 544, 555 (2007) (citing 5C Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedu&1216, at 235-36 (3d ed. 2004)).

31d. at 570.
4Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).
5 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at 556).

6 Kan. Penn Gaming, LLC v. Collin856 F.3d 1210, 1214 (10th Cir. 2011) (quofiivgombly 550 U.S. at
555).

"Igbal, 556 U.S. at 67&iting Twombly 550 U.S. at 555).
81d. (quotingTwombly 550 U.S. at 555).
91d. at 678-79.



determine whether the factual allegations, wassumed true, “plausibly give rise to an
entitlement to relief “A claim has facial plausibility wén the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:?

Finally, if the court on a Rul&2(b)(6) motion looks to mattetsat were not attached to
the complaint or incorporatedto the complaint by referencié generally must convert the
motion to a Rule 56 motion for summary judgm&ntiowever, the court may consider
documents that are referred to in the complaititely are central to the plaintiff's claim and the
parties do not dispute their authenticityHere, the Court will consét the contract Plaintiffs
refer to in their Third Amended Counterclaiwhich Defendant attaches to its motion to
dismisst*

Il. Factual Allegations

A. Timeline of events

The facts of this action are tragic. Pldistare M.F., a minor and sole heir-at-law to
decedent Elizabeth A. Frost (“decedent”), and (@&saE. Frost, Administrator of the Estate of
Elizabeth Frost. Defendant is ADT, LLC (“ADT"an alarm services company. Protection One,
Inc., and Protection One Alarm Monitoring, Inihe companies with which decedent contracted,

merged with ADT on or around April 13, 2017. Raion One supplied both the home security

101d. at 679.
11d. at 678 (citingTwombly 550 U.S. at 556).

2 Fed. R. Civ. P. 12(diGFF Corp. v. Associated Wholesale Grocd( F.3d 1381, 1384-85 (10th Cir.
1997).

13 See Alvardo v. KOB-TV, LL@93 F.3d 1210, 1215 (10th Cir. 2008FF Corp.,130 F.3d at 1384-85.
4 Doc. 10-1.



system and subsequent monitoring servicesdgaesidence of decedent, located at 3420 SE
Indiana Ave., Topeka, Kansas 66205.

Sometime during the early morning hours of August 15, 2016, an accidental home fire
from the kitchen stove began at decedensglance. Decedent’s home was equipped with a
security system, which Defendant sold andhitawed. At 1:30 a.m., Defendant received a
“sensor tamper” alert for “glass break” in tha@idg room. Defendant didot call any individual
or emergency service at that time. At 1:32.aDefendant received an alert for “expansion
module failure.” The expansion module is Key pad and system center located by the front
door of the home. Defendant did not call any irdliigl or emergency services at that time. At
approximately 1:43 a.m., Defendant twice atteadgo call decedent, but was unable to reach
her. At 1:49 a.m., Defendant then attempted to call the next call-back number, that of decedent’s
grandmother, but was also unable to reach e caller identificatiofabel associated with
Defendant’s number is an uriksl number and does not identidfgefendant as the caller.
Between 2:01 a.m. and 2:04 a.m., Defendant again attempted to call decedent’s number and the
next call-back number. Defendant was agaiablmto reach either party. Around 2:04 a.m.,
Defendant “fully cleared” the alarms.

Around 2:52 a.m., City of Topeka Publi¢orks Department employees noticed the
house fire and dialed 911 from a cell phoké&st responders arrideat the scene at
approximately 2:58 a.m.. A fire crew condutteprimary search and found decedent face
down, unconscious, in a hallway. The fire crew took decedent from the house and began
emergency medical treatment at approximatedy Z.m.. Decedent was transported to Stormont

Vail Health Care in Topeka, KS, where she smeled to her injuries and was pronounced dead.



Her cause of death was inhalation of smake soot from the fire. Decedent experienced
significant conscious pain and suffering.

B. Alleged Representations

Plaintiffs allege thabn Defendant’s website are the following statements:

e The ability to remotely learn of possiblazards and to dispatcbsponders is key to
how security monitoring works.

e Protection 1 home alarm systems wilbypide you with total peace of mind.

e [Security systems] are mibored 24/7 at our central monitoring centers, So you can
rest easy in the knowledge that'weegot your baclat all times.

e 24/7 professional monitoring centers will aglsls alarms immediately to ensure that
help is on the way.

e Protection 1's home monitoring services eedhat you and your family always have
a watchful eye and a lightnirigst response unit on your side.

e [ADT] [t]lake[s] monitoring seriously@d always employ|[s] triple redundancy
monitoring for home alarm systems.

e Inthe event of an emergency, local police or fire assistance will be notified.

e A trained employee immediately attempt<#dl you to notify you of the disturbance
in case it is a false alarntf you confirm a false alarm, éhemployee will see if there
is anything else you need before letting you hang up. If the employee is unable to
contact you, or if you confirm that theaai is genuine, the authorities will be
notified. A dispatch will then send poliofficers to your residence to evaluate the

situation.



C. Contractual Provisions
Decedent signed a contract with Defendant on March 12, 2014. On the front page of the
contract is a “Financial Summary” of thengees contracted fdretween Defendant and
decedent® Included services for which decedent paid a monthly service fee of $37.99 are
“Monitoring,” “Extended Servicé,and “PrimeCell.” Notably noincluded, although available,
are “Smoke Detection,” “CO Deteoti,” or “Temperature Monitoring*® At the bottom of the
first page, above decedent’s initials, indyatapital letters, the contract statdSMPORTANT
PROVISIONS — YOUR RESPONSIBILITY TO READ TERMS OF THIS
AGREEMENT " and“By e-signing this Contract, you agee to all the terms and conditions,
below”!” TheContract reads, “Pleaseypspecial attention to the following sections:” and
specifically directs attention t@ection 6, 7, 8: WE ARE NOTAN INSURER, Limitation of
Liability, Hold Harmless, which, among other things, significantly limits [ADT]’s liability
to you under this Contract.” 18
Section 6 provides as follows:
We Are Not an Insurer. YOU AGREE THAT: (i) WE ARE
NOT AN INSURER OF YOU, OTHER PERSONS LIVING
IN, OR PRESENT AT YOUR PREMISES, OR YOUR
PREMISES OR ITS CONTENTS; (ii) IT IS YOUR
RESPONSIBILITY TO OBTA IN ADEQUATE INSURANCE
COVERING YOU, YOUR PREMISES AND ITS
CONTENTS, AND OTHER MEMBERS OF YOUR
HOUSEHOLD AND OTHER A FFECTED PERSONS OR
PROPERTY; (iii) OUR SERVICE FEES ARE BASED ON
THE DETERRENCE AND OTHER VALUE OF THE

SERVICES PROVIDED AND OUR LIMITED LIABILITY
UNDER THIS CONTRACT, AND NOT THE VALUE OF

5 Doc. 10-1 at 1.
% 1d.
171d. (emphasis in original).

81d. at 2 (emphasis in original).



YOUR PREMISES OR ITS CONTENTS, OR THE
LIKELIHOOD OR POTENTIAL EXTENT OR SEVERITY
OF INJURY (INCLUDING DEAT H) TO YOU OR OTHERS;
AND (iv) YOUR SYSTEM AND OUR SERVICES MAY NOT
ALWAYS OPERATE AS INTENDED FOR VARIOUS
REASONS, INCLUDING OUR NEGLIGENCE OR OTHER
FAULT. WE CANNOT PREDICT THE POTENTIAL
AMOUNT, EXTENT, OR SEVERITY OF ANY DAMAGES
OR INJURIES THAT YOU OR OTHERS MAY INCUR
WHICH COULD BE DUE TO THE FAILURE OF THE
SYSTEM OR SERVICES TO WORK AS INTENDED. AS
SUCH (a) YOU AGREE THAT THE LIMITS ON OUR
LIABILITY, WAIVERS AND INDEMNITIES, SET FORTH

IN THIS CONTRACT ARE A FAIR ALLOCATION OF
RISKS AND LIABILITIES BE TWEEN YOU, US AND ANY
AFFECTED THIRD PARTIES; (b) YOU WILL LOOK
EXCLUSIVELY TO YOUR IN SURER FOR FINANCIAL
PROTECTION FROM SUCH RISKS AND LIABILITIES,
AND (c) EXCEPT AS PROVIDED FOR IN SECTION 7
BELOW, YOU WAIVE ALL RIGHTS AND REMEDIES
AGAINST US ... THAT YOU ... OR OTHER THIRD
PARTY MAY HAVE DUE TO A NY LOSSES OR INJURIES
YOU OR OTHERS INCUR.?*°

In Paragraph 7, decedent agreed tinaitation of Liability, which reads:

Limitation of Liability. YOUR EXCLUSIVE REMEDIES
FOR OUR LIABILITY ARE SET FORTH IN THIS
SECTION, NEITHER WE NOR ANY PERSON OR ENTITY
AFFILIATED WITH US SH ALL BE LIABLE FOR ANY
LOSS, INJURY, OR OTHER CONSEQUENCE ARISING
DIRECTLY OR INDIRECTLY FROM THE FAILURE OF
EITHER THE SERVICES OR SYSTEM TO WORK AS
INTENDED . .. IF WE OR ANY PERSON OR ENTITY
AFFILIATED WITH US IS DETERMINED TO BE
RESPONSIBLE FOR ANY SUCH LOSS, INJURY, OR
OTHER CONSEQUENCE, YOUR CLAIM AGAINST US
SHALL BE LIMITED TO THE LESSER OF (i) $300.00; OR
(if) SIX (6) TIMES THE MONTHLY SERVICE FEE. THIS
AMOUNT IS YOUR SOLE AN D EXCLUSIVE REMEDY NO
MATTER HOW THE LOSS, INJURY, OR OTHER
CONSEQUENCE IS CAUSED, EMEN IF CAUSED BY OUR
NEGLIGENCE, BREACH OF THIS CONTRACT, STRICT
LIABILITY, FAILURE TO COMPLY WITH ANY

91d. at 3, 1 6 (emphasis in original).



APPLICABLE LAW, OR OTHER FAULT. AT YOUR
REQUEST, WE MAY IN OUR SOLE DISCRETION AGREE
TO ASSUME ADDITIONAL LIABILITY BY SIGNING AN
AMENDMENT TO THIS CONTRACT STATING THE
EXTENT OF OUR ADDITIONAL LIABILITY AND THE
ADDITIONAL COST TO YOU. YOU AGREE THAT WERE
WE TO HAVE LIABILITY GREATER THAN THAT

STATED ABOVE, WE WO ULD NOT PROVIDE THE
SERVICES. WE ARE NOT LIABLE TO YOU OR ANY
OTHER PERSON FOR ANY INCIDENTAL, PUNITIVE,
SPECULATIVE OR CONSEQUENTIAL DAMAGES. #

In Paragraph 8, decedent agreed to holi@iant harmless for any third-party claims:

Hold Harmless. IF ANY THIRD PARTY FILES ANY CLAIM
OR LEGAL ACTION AGAINST US OR ANY PERSON OR
ENTITY AUTHORIZED TO ACT ON OUR BEHALF,
ARISING FROM OUR SERVICES OR YOUR SYSTEM,
YOU AGREE TO DEFEND AND HOLD US COMPLETELY
HARMLESS FROM ANY SUCH ACTIONS, INCLUDING
ALL DAMAGES, EXPENSES, COSTS, AND ATTORNEYS’
FEES WE INCUR. THIS INDEMNIFICATION SHALL
APPLY EVEN IF SUCH ACTIONS ARISE FROM OUR
NEGLIGENCE, BREACH OF THIS CONTRACT, STRICT
LIABILITY, NON-CO MPLIANCE WITH ANY
APPLICABLE LAW OR REGULATION, OR OTHER
FAULT, SUBJECT TO OUR LIMITED LIABILITY SET
FORTH ABOVE. %

In Paragraph 9, decedent agreed tine-year limitation of action:

Legal Actions. NO CLAIM OR LEGAL ACTION EITHER
OF US MAY HAVE ARISING OUT OF THIS CONTRACT,
YOUR SYSTEM OR OUR SERVICES (WHETHER BASED
ON CONTRACT, NEGLIGENCE, OR OTHERWISE) MAY
BE BROUGHT MORE THAN ONE YEAR AFTER THE
DATE THE CAUSE OF ACT ION FOR SUCH CLAIM
ACCRUED.#

In Paragraph 10, decedent agreed to mongoservices and procedures. The contract
provides:

201d. at 3—4, 1 7 (emphasis in original).
211d. at 3—4, 1 8 (emphasis in original).

221d. at 4, 1 9 (emphasis in original).



When the Center receives aniacable alarm signal from your
system (an “Alarm Event”), weill make reasonable efforts,
consistent with local laws and orgsponse policies, to make the
appropriate notifications. Thesotifications may include the

local emergency response provide. , the person designated on
your Monitoring Information Schedule or the monitored premises.
You acknowledge we are subjec various governmental
regulations and industry standa designed to reduce false

alarms ... In the event an AfaiEvent is detected, we may, in our
sole discretion, endeavor to contact the Premises by telephone to
verify that it is not a false alarf.

The paragraph continues, “weadlhattempt to notify the Premises or the first available

person designated on your Monitoring Information Scheddldhe contract further provides

that Defendant may “alter, amend, or discontiang of our policies and procedures for alarm

response,” and “that any spediastructions provided by you féhe handling of alarm signals

must be presented and agreed to by us in writing.

Finally, the contract contairen integration clause:

This Contact is the entire sgment between you and us, and
supersedes all previous comtisabetween you and us regarding
alarm monitoring or similar serés at the Premises. You agree
that we are not bound by and you have not relied on any
representation, promise, conditi inducement, or warranty,
express or implied, not inadled in this Contract

Z1d. at 4, T 10.

241d.
3d.

261d. at 11, 1 22.



II. Discussion

A. Enforceability of the Contract

1. Unconscionability

Plaintiffs argue that “the service agment is unconscionable and should not be
enforced, in any way, by the couff.”Defendant asserts that decedent entered into a valid,
enforceable contract with Defenddhat bars Plaintiffs claims:Under Kansas law, construction
of a written contract is a matter of law for the codft.Kansas law permits “mentally competent
parties to arrange their oveontracts and fashion their own remedies where no fraud or
overreaching is practiced® “Contracts freely arrived at arfidirly made are favorites of the
law.”3® The Court will uphold contracts provided thane neither “illegal nocontrary to public
policy, and that in the absence of fraud, mistakduress a party whairly and voluntarily
entered into such a contract is bound thereltyittistanding it was unwise or disadvantageous
to the complaining party3

Unconscionability is a doctrine under whia contract may be denied enforcement
because of “procedural abuses arising out®fctimtract formation, or because of substantive
abuses relating to the termstbé contract, such as terms whigolate reasonable expectations

of parties or which involvgross disparities in pricé? The burden of establishing

27Doc. 12 at 18.
28 DCircuit, LLC v. Spint Commc’ns Co., L.P364 F. Supp. 2d 1246, 1255 (D. Kan. 2005).

29 Estate of Bryant v. Alfemperature Insulation, Inc916 P.2d 1294, 1298 (Kan. Ct. App. 1996) (quoting
Kansas City Structural Steel Co. v. L.G. Barcus & Sons, 53& P.2d 419, 424 (Kan. 1975)).

301d. (quotingKansas City Structural Steel G635 P.2d at 424).

31 Knopke v. Ford Motors CpNo. 14-2225, 2014 WL 5817326, at *4 (D. Kan. Nov. 10, 2014) (quoting
Willie v. Sw. Bell Tele. Co549 P.2d 903, 905 (Kan. 1976)).

32Wilson v. Mike Stevens Motors, Intl11 P.3d 1076, 1076 (Kan. Ct. App. 2005) (quoRegnco Enters.
Inc., v. Houston677 P.2d 567, 572 (Kan. 1984)).

10



unconscionability is on the gg attacking the contraét. That party must show
unconscionability “at the inception of the contreather than in the light of subsequent
events.?

The leading case on uncormtability in Kansas iyVillie v. Southwestern Bell Telephone
Co.® InWillie, the Kansas Supreme Court found the feite factors relevant to whether a
contract was unconscionable:

(1) The use of printed form daoilerplate contracts drawn
skillfully by the party in tle strongest economic position,

which establish industry wideastdards offered on a take it or
leave it basis to the party in a weaker economic position; (2) a
significant cost-price disparity or excessive price; (3) a denial
of basic rights and remediesa buyer of consumer goods; (4)
the inclusion of penalty clauses; (5) the circumstances
surrounding the execution ofdltontract, including its
commercial setting, its purpose aactual effect; (6) the hiding
of clauses which are disadvantageous to one party in a mass of
fine print trivia or in placesvhich are inconspicuous to the
party signing the contract; (7) @sing clauses in language that
is incomprehensible to a layman or that divert his attention
from the problems raised by them or the rights given up
through them; (8) an overall imlaace in the obligations and
rights imposed by the bargaif®) exploitation of the
underprivileged, unsophisticated, dneated and the illiterate;
and (10) inequality of bigaining or economic powe¥.

Further, there must be additidfiactors such as deceptive bargaining conduct as well as unequal
bargaining power to rendére contract unconscionalie.
Plaintiffs argue that Defendant’s adhesion service agreement contains multiple indicators

of unconscionability undanillie, including hiding disadvantageoakuses within masses of

33 Santana v. Olguin208 P.3d 328, 332 (Kan. Ct. App. 2009).
34 Knopke 2014 WL 5817326, at *4.

3549 P.2d 903 (Kan. 1976).

361d. at 906—-07 (citations omitted).

371d. at 907.

11



fine print and in inconspicuous places, usingagassary legalese, an “overall imbalance in the
obligations and rights imposdy the bargain,” and “clear inequality of bargaining and economic
power.®® However, numerous courts, including Kasgourts, have rejected arguments that
nearly identical exculpatory praions are unconscionable. Beter’s Clothiers, Inc. v. Nat'l
Guardian Sec. Servs. Corphe court considered a differesgcurity company’s limitation of
liability clause, which was nearly identidal the clause at issthere, and reasoned,

“[c]onsidering the small fee [theecurity company] received, all

parties to this contract understabat [the security company] was

not insuring all the merchandise loed at [Plaintiff's] store. The

court concludes that the liability limiting language in the contract

is not unconscionable; it avoidsaping [the security company] in

the position of being an inser of [Plaintiff's] property?°
Indeed, courts have “repeatedigheld limitation of lidility clauses in burglar alarm service
contracts against allegations that theyvaoéative of public policy or unconscionablé®”

Further, the language limiting liability in decedisrcontract was not hidden in fine print.

In Santana v. Olguinthe court found a limitation of liability clause conspicuous when it was
“written in relatively plainlanguage and set forth after alfrcapital-and-bold heading that

clearly and unequivocally signaled the impoceiof the release and limitation of liability

language.** Here, the front page of the agreemeli$ the contracting party to “pay special

38 Doc. 12 at 17.

39 peter’s Clothiers, Inc. v. Nat'| Guardian Sec. Servs. Gd94 F. Supp. 1343, 1348 (D. Kan. 1998).
Indeed, the provisions are nearly identical in content and in scofretdris Clothiers, Ing.the provision included
a statement that the security compang wat an insurer, the charges were tassely on the value of the system,
there was no liability even in the event of the company’s negligence, failure to perform, or failure of the system or
services, provided that the contracting party had the oppiyrtorcontract for a separate amendment to increase the
company’s lability, and limited recovery to the lesser ity foercent of one year’s recurrent service charge or
$1000. See alsaCorral v. Rollins Protective Servs. C@32 P.2d 1260, 1265 (Kan. 1987) (“The limitation of
liability clause is not contrary to public policy and the district court did not err in finding it valid as to the claims
based upon negligence and strict liabitityd limiting Rollins' liability thereunder.”).

40E.H. Ashley & Co. v. Wells Fargo Alarm Ser@07 F.2d 1274, 1278 (1st Cir. 1990) (collecting cases).

4 Santana v. Olguin208 P.3d 328, 333 (Kan. Ct. App. 20083¢ also Frets v. Capitol Fed. Savings &
Loan Ass'n712 P.2d 1270, 1277 (1986).

12



attention to the following sections” inading “Section 6, 7, and 8: WE ARE NOT AN
INSURER, Limitation of Liability, Hold Harress, which, among other things, significantly
limits Protection One’s liabilityo you under this Contract? The heading is written in plain
English and points the caomatting party to the specific prisions in the contract that limit
Defendant’s liability; this culd hardly be considereditting of clauses which are
disadvantageous to one party imass of fine print trivia or iplaces which are inconspicuous
to the party signing the contradg”’Beyond the front-page headinge tphrasing of the clause is
comprehensible, and contrary to Plaintiffssartion, the contract is neither written in
unnecessary legalese nor exploitative.

Finally, assuming there is “unequal bargag and economic power” here due to the
nature of the adhesion contractaiBtiffs allege no facts to pport an inference that there was
deceptive bargaining conduct at the time of aitng such that the contract should be found to
be unconscionabl¥. Accordingly, the Court considers Ritiffs’ additional arguments in light
of its finding that a valid, enforceabdentract existed between the parties.

2. Gross Negligence

Plaintiffs assert that theontractual limitations of liabty are unenforceable due to
allegations of gross negligence. Plaintiffs’ Cdanpt alleges that “[d]efendant’s negligent acts
and/or omissions were carried on with a wantoth @onscious disregard for the rights and safety

of decedent and/or other clients of defant similarly situated to decedefit.’Similarly,

42Doc. 10-1 at 1.
43 Willie, 549 P.2d at 906-07.

44 Plaintiff alleges, “the defendant took advantagdeafedent’s inability to understand the language of the
service agreement.” Doc 12 at 30. Heee this conclusory statement is nopported by facts, and accordingly, is
not entitled to a presumption of trutAshcroft v. Igbal556 U.S. 662, 678 (2009) (citifgell Atl. Corp. v.

Twombly 550 U.S. 544, 556 (2007)).

4 Doc. 8 11 34, 41.
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Plaintiff's Reply states, “all oftose issues are present in thisscascluding allegations of gross
and wanton negligence.” Certainlynder Kansas law, “[t]o the extethat the release attempts
to limit liability for gross negligence or willful and wanton conduct, it is unenforceabfe:To
establish wanton conduct, a pladfihtnust make a two-prongedhswing: (1) that the act was
‘performed with a realizatioof the imminence of danger’; aif@) that the act was performed
with ‘a reckless disregard [of] or completaliffierence to the probablconsequences of the
act.”*” Plaintiffs’ conclusory allegations do nsxfficiently allege wantonness or gross
negligence. To survive a motion to dismiss, iRI&s must allege “enougfacts to state a claim
for relief that is plausible on its fac&”Here, Plaintiffs have alleged no facts to support an
inference that Defendant acted wantonly. Acaagtyi, the Court finds thadllegations of gross
negligence here do not bar enforcemerthefotherwise enforceable contract.
3. Suit Limitation Provision

Paragraph 9 of decedent’s contract with Aleads, “no claim or legal action either of us
may have arising out of thiuotract, your system, or our sexgs (whether based on contract,
negligence, or otherwise) may be brought moas thne year after the igethe cause of action
for such claim accrued® Defendant asserts that this provision is enforceable and bars

Plaintiffs’ suit.

46 Wolfgang v. Mid-Am. Motorsports, InNG98 F. Supp. 783, 788 (D. Kan. 1995).

47Wagner v. Live Nation Motor Sports, In686 F.3d 1237, 1244 (10th Cir. 2009) (quotRepves V.
Carlson,969 P.2d 252, 256 (Kan. 1998)).

48 Twombly 550 U.S. at 570.
4 Doc. 10-1 7 9.

14



Absent statutory prohibition, Kesas law permits a contradgiiparty to limit the time of
its liability under a contracf. Suit limitation provisions “encourage plaintiffs to use reasonable
and proper diligence in enforcing their rights gndtect courts from having to resolve claims
years after the fact. In short, suit-limitatiprovisions serve a number of purposes even when
the insurer is not directlgrejudiced by a late filing®* “[U]nder Kansas law, when a contract
does not violate an articulatedblic policy, parties may agree by contract to limit the time to
file suit, even if the applicable statutelimhitations allows for a greater time periott.”

Plaintiffs assert that the provision is unentkeable because wrongful death, survival, and
consumer protection claims invoke public polegncerns “of a greater magnitude” than other
causes of action protected from contractuaitéitton by Kansas courts. Plaintiffs cite no
authority in support of their contention thmatblic policy forbids a one-year suit limitation for
survival actions or consumer protection claiasd the Court declines to make new law.
Further, even if a one-year contractual suiitition is against public pigly, Plaintiffs’ survival
and consumer protection claims are dismissethifture to state a claimas discussed below.

The Court first considers the effect of thé $imitation provision onMinor’s wrongful death

claim.

50 See, e.gCoates v. Metro. Life Ins. G&15 F. Supp. 647, 650 (D. Kan.1983ibley v. Sprint Nextel
Corp., No. CIV.A. 08-2063-KHV, 2008 WL 2949564 n.7 (D. Kan. July 30, 2008) (upholding one-year limitation in
a suit alleging breach of KWPA and breach of contract).

51B.S.C. Holding, Inc. v. Lexington Ins. 625 F. App'x 906, 910 (10th Cir. 2015) (internal quotations
omitted);see also Pfeifer v. Fed. Exp. Cqrp04 P.3d 1226, 1234 (Kan. 201Bplding that suit limitation
provision violated public policy in “circumstances in whichrénis a strongly held public policy interest at issue.”).

52 |nfinity Energy Res. v. St. Paul Fire & Marine Ins. (0. 12-2685-JTM, 2013 WL 3792899, at *7 (D.
Kan. July 19, 2013).

15



B. Minor's Wrongful Death Claim

Minor asserts that a one-year suit limitattonwrongful death claims is against Kansas
public policy, and further, that Minor's minor stattolls any applicable suit limitation provision
or statute of limitations. Und&ansas law, a wrongful death claim requires that the decedent
“might have maintained the action had such person liv&dansas courts have not decided
whether a one-year contractual suit limitatioagginst public policy wvtih regard to wrongful
death claims, nor have Kansas courts camrsid whether minority tolls a contractual suit
limitation agreed to by decedent. Theu&t considers these issues in turn.

1. Contractual Limitation of Wrongful Death

When considering whether public policy liméaforcement of an otherwise enforceable
contract, the Court must balance competinigrasts. On one hand, Kansas courts have
consistently recognized “the paramoimportance of the freedom to contraet.’'On the other
hand, “[s]tatutes of limitation are creatures @ tbgislature and themselves an expression of
public policy on the rights to litigate.” IRfeifer, the Kansas Supreme Court rejected a six-
month suit limitation provision for a retaliati@aim arising under the Worker's Compensation
Act. Minor argues that a wronglfdeath claim “invoke[s] publipolicy concerns of a greater
magnitude” tharPfeiferand accordingly, the court oughtfind the one-year provision to be
contrary to public policy.

In Pfeifer, the plaintiff brought a reliatory discharge claim, alleging that her employer

fired her because she collected Worker's Compenszttidie plaintiff's employment contract

3 K.S.A. §60-1901.

54 pfeifer v. Fed. Exp. Corp304 P.3d 1226, 1230 (Kan. 2013) (citidbeis v. Wichita Surgical
Specialists, P.A112 P.3d 81, 91 (2005)).

551d. at 1228.
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included a provision which requieher to file suit within si months of her terminatiotf. The
Kansas Supreme Court reasoned that “Kahaasa ‘thoroughly established’ public policy
supporting injured workers’ rights pursue remedies for their on-the-job injuries and opposing
retaliation against them from exercising their rights The court emphasized that the tort at
issue “rested on a principle of deterrence agaimgiloyer reprisal for an employee’s exercise of
a legal right” and found that tleentract “weakened [the plaiffts] right to pursue a cause of
action and potentially subverts the pultiterest in deterring employer miscondut.Further,
the court found that “restricting an employee’sdito bring a retaliatory discharge claim for a
job termination . . . necessarily impeded thfoerement of that right and the public policy
underlying it.”®®

The Pfeifercourt relied orHunter v. American Rentais holding that the contractual
limitation would impede a legislative purpd¥eln Hunter, the Kansas Supreme Court found a
contract provision eliminating liability for ifilective towing equipmernwas void because the
contract provision directly undermined thgildative purpose of Hansas statute that
specifically required Defendant pwovide safe towing equipmetit. The court found that public
policy required the court to uphibthe specific statutory duty—gwiding safe tailer hitches—

the company owed to its customers and threega public, despite éhcontractual waviet

561d. at 1229.
571d. at 1232.
581d. at 1233.
591d. at 1234.
60 Hunter v. American Rental871 P.2d 131 (Kan. 1962).

611d. at 133 (“G.S.1949, Chapter 8, Article 5 . . . § 8-5, 118 provides: a) When one vehiclegs towi
another the drawbar or other connection shall be of giffistrength to pull, stop and hold all weight towed
thereby . ... (b) In addition to the drawbar connectimtareen any two such vehicles there shall be provided an
adequate safety hitch.”).

621d.
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Minor asserts that wrongful death “invg&epublic policy concerns of a greater
magnitude than the retaliatory discharge claim protected byf#ifer court,” and asserts that
Kansas law supports this findifig.Certainly the creation of éhwrongful death cause of action
is a matter of public policy and propethye jurisdiction of the legislatufé. However, Minor
points to no statute or polidgkiat would be undermined byoae-year contractual limitation on
the cause of action. The contraadtprovision at issue here provédene year from “the date the
cause of action for such claim accrued” for the action to be bréudbmnlike in Pfeifer, a
contractual limitation of one year does ndféetively weaken[]” Minor’s rights nor does it
“subvert the public interest in thgring” misconduct. Furtheno specific statutory duty or
legislative purpose is undermined. Indeednddis assertion that ¢éhclaim invokes “public
policy concerns of a greater magnitude than the retaliatory discharge claim” is unavailing. It is
not the magnitude of the public policy that isgbsitive, but rather the specific, articulable
public policy that requires abraiian of parties’ freedom toantract. Accordingly, the Court
finds that the one-year contractlimitation on Minor’s wrongful @ath claim is not contrary to

Kansas public policy.

63 Doc. 12 at 19. Plaintiff citeByrd v. Wesley Med. Ctiwhere the court reasoned that “we recognize
wrongful death actions because of tjieat value we place on human lifyrd v. Wesley Med. Ct699 P.2d 459,
468 (Kan. 1985). NotablByrd concerned the creation afwrongful death cause of amt and did not address the
issues present here.

64 See e.gHumes v. Clinton792 P.2d 1032, 1037 (Kan. 1990) (“We further believe
the public policy decision to extend liability under the vgfuh death act is properly left to the legislature.”).

55 Doc. 10-1 1 9. Notably, accrual, and therefore the timing of the one-year suit limitation, is determined by
Kansas law. K.S.A § 60-51Bavidson v. Denning14 P.2d 936, 948 (Kan. 1996) (“The discovery rule, as
codified at K.S.A. 60-513(b) and (c)asts that the limitations period starts when the “fact of injury” is “reasonably
ascertainable.” The phrase “reasonably ascertainatdahathat a plaintiff haselobligation to reasonably
investigate available sources that contain the facts of the death and its wrongful causation.”).
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2. Tolling of the Wrongful Death Claim

Minor asserts that even if the one-year provision is enforceable, under K.S.A. § 60-515,
the suit limitation is tolled based on his minor statusM#&son v. Gerin Corpthe Kansas
Supreme Court found that expiration of decedeotin statute of limitations prior to his death
bars a wrongful death claim by his héitsln Mason the court explicitly onsidered and rejected
a line of cases that found it waspgroper to “permit the action oféhdecedent prior to his death
to defeat the cause of action ivda of his personal representativi&."The court declined to
follow this reasoning in light ahe plain language of the Kansstatute and Kansas preced@nt.
The court found the personal representatiaetion time-barred because “[t]he condition
specified in the wrongful deastiatute requiring that the injudgarty have the capacity to
maintain the action had he or she lived is not fulfillet fh Mason the Court also recognized
that under Kansas law, a wrongful death actiariccaot be maintained if the “decedent’s claim
was satisfied by settlement during his lifetim@.”

In Frost v. Hardin the Kansas Supreme Court, adogtihe opinion of the Kansas Court
of Appeals, found that a wrongfdeath action by minor childremas not barred by the statute of
limitations simply because the action woblkelbarred if brought by the widow motHérThe
court found that the children’s minority tollecetBtatute of limitations in a wrongful death

action, just as it would anylo¢r claim brought by a minor, because the court was unable to

66 Mason v. Gerin Corp647 P.2d 1340, 1345 (Kan. 1982).

571d. at 1343.

681d.

691d. at 1345.

701d. (citing Goodyear, Administratrix v. Railway C@20 P. 282, 287-88 (Kan. 1923)).

71 Frost v. Hardin 571 P.2d 11, 16-17 (Kan. Ct. App. 1977), opinion adopted, 577 P.2d 1172 (Kan. 1978).
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“perceive any such public policy in the Kansasdigies which would override the specific tolling
provisions of 60-515(a)’?

Unlike Frost, here, the question is whether anori child is barred by a contractual
limitation that would bar suit by the decedent herseif,a statute of limitations that would bar
adult heirs. A condition precedent to a claim urtlerKansas wrongful death statute is that the
decedent “might have maintaindte action” had they live®®. Here, decedent could not have
maintained any action brought more than one géar her death, and prito the expiration of
that year, her recovery was contractually limited to $247.94. AgBon the actions and
decisions of decedent prior to her death limitsability of her heirso recover for wrongful
death. IrFrost, the court found that no plibpolicy overcame K.S.A. § 60-515. Kansas courts,
however, have found that Kansas public poliggmorts reasonable risk-allocations provisions in
contracts, including suit limitatioprovisions that shorten the Isttive statute of limitation$.
Defendant also correctly notes that to allow Minor to escape this contractual limitation, while
upholding the contract’s applicaityl as to Administrator, would require decedent’s estate to
indemnify and hold Defendant harmlessiagt Minor’'s wrangful death claind®

Alternatively, Minor asserts that he is notiea by a contractual limitation because he is

not in privity of contract. Prity of contract is “essential tine maintenance of any action on

2|d.

73 Cf. Grp. Health Ass'n, Inc. v. Gatlid63 A.2d 700, 702 (D.C. 1983) (holding that because the condition
precedent in the statute—bringing suit within one year—weasnet, the minor childreof decedent could not bring
a wrongful death suit pursuant to a tolling of the statute of limitations based on their minority)

74 See e.g., Peter’s Clothiers, Inc.Nat'| Guardian Sec. Servs. Cor@94 F. Supp. 1343, 1348 (D. Kan.
1998);Infinity Energy Res. v. St. Paul Fire & Marine Ins. (0go. 12-2685-JTM, 2013 WL 3792899, at *7 (D. Kan.
July 19, 2013).

> Doc. 10-1 7 8.
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any contract . . . in respt of the matter sued off”Here, the matter sued on is the wrongful
death of decedent, who was in privity of contract. The wrongful death claim is one the decedent
“might have maintain€chad the person livetd. Accordingly, it is decedent’s privity of contract
that is required in a wrongfdleath suit, not Minor’'s. Minor’s atus as a minor does not change
the Court’s analysis or the condition precedeftcordingly, the Court finds that Minor’s
wrongful death claim is subject to the contractual limitationd,ia accordingly, time-barred.

C. Count IIl: Administrator’'s Negligence Claim

Administrator brings a claim for negligem under K.S.A. § 60-1801, alleging Defendant
owed decedent and Minor certain duties separate and apart from its contractual duties: 1)
exercising a reasonable degree of careonitaring and responding &lerts; 2) duties
affirmatively assumed through specific promised eepresentations in promotion materials, and
3) duties arising from the Restatement of Torts §8 323 and 324A.

Defendants argue that Administrator’s negligence claims should be dismissed because
“the existence of a contractualationship bars the assertiontoft claims covering the same
subject matter governed by the contract. . . .e8tahother way, tort duties may not be imposed
on a party where the party’s duties amghts are specificallgdefined by contract’® When
parties contemplate a remedy in the event okadir of contract, the bargained-for existence of

a contractual remedy displaces the imposition of tort duties and default consedtiences.

76 State ex rel. Stovall v. Reliance Ins. @7 P.3d 1219, 1231 (Kan. 2005) (quotitrgf’| Lens Plan,
Inc. v. Polaris Leasing Corp675 P.2d 887, 891 (Kan. 1984)).

"TKSA § 60-1901.

8 Restatement (Second) of Torts 832934) (Negligent Performance Whdertaking to Render Services);
Restatement (Second) of Torts § 324A (1934) (Duty of One Who Takes Charge of Another Who is Helpless).

" Horizon Holdings, LLC v. Genmar Holdings, In241 F. Supp. 2d 1123, 1151-52 (D. Kan. 2002) (citing
Atchison Casting Corp. v. Dofasco, In889 F. Supp. 1145, 1461 (D. Kan. 1995)).

80 Universal Premium Acceptance i@ov. Oxford Bank & Trust277 F. Supp. 2d 1120, 1129-30 (D. Kan.
2003).
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Nevertheless, a party may be liable in tortdoraching an independent duty toward another,
even where the relationship creating suchuty originates in th parties’ contract® “[T]he key
difference is whether the contract calls for a specific re&ult/nder Kansas law, a contract and
tort action may arise out tfie same set of factd.“When the same conduct could satisfy the
elements of both a breach of contract oamindependent tort, unless the conduct is permitted
by the express provisions of a contracplaintiff may pursue both remedié4.”

Administrator cited8BurchamandBittel in support of his contention that he has pleaded
multiple duties independent of the service contfadinlike in Bittel, however, there is an
enforceable contract betweer tharties, and distinct froBurcham there are no fiduciary
duties that arose separate frim alarm monitoring contratt. The duties Defendant allegedly
breached were Defendant’s contractual dutigadaitor and respond to the alarm system, which
were specifically outlined in the contract; iede the contract calleddf a specific result,”
namely, the procedure Defendant wibtdllow in the event of an alar®d. Further, the contract
expressly disclaimed any other promisesemresentations apart from those specifically

contracted for.

8l1d. at 1130.

82 Clark v. Assocs. Comm. Corfi49 F.R.D. 629, 636 (D. Kan. 1993) (quotkgnt v. KMG Main
Hurdman 839 P.2d 45, syl. 1 4 (Kan. Ct. App. 1992pe also Fed. Kemper Life Assurance Co. v.,E285.3d
1033, 1042 n.10 (10th Cir. 1998rady v. United State®o. 96-1106-MLB, 1997 WL 321300, at *1 (D. Kan. Apr.
8, 1997).

83 Burcham v. Unison Bancorp, Ind@7 P.3d 130, 146 (Kan. 2008Bjittel v. Farm Credit Servs. of Cent.
Kan, 962 P.2d 491, 497-98 (Kan. 19883g also Shields v. U.S. Bank Nat'l Assn. N\\D. 05-2073-CM, 2005
WL 3335099, at *2 (D. Kan. Dec. 7, 2005).

84 Bjttel, 962 P.2d at 498.
85 Burcham 77 P.3d at 15@ittel 962 P.2d at 499.

86 SeeAccountable Health Sols., LLC v. Wellness Corp. Sols., NoC16-2494-DDC-TJJ, 2017 WL
6039537, at *12 (D. Kan. Dec. 6, 2017) (distinguisHaithel andBurchamunder similar circumstances).

871d. at 4, 1 10Clark, 149 F.R.D. at 636.
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Finally, the duties Administrator alleges arise under the Restatement—Negligent
Performance of Undertaking to Render Servaras Duty of One Who Tkes Charge of Another
Who is Helpless—are not adequatplgaded. Plaintiffs have afjed no facts to support a claim
that Defendant “gratuitously render[ed] services*[took] charge of another who is helple¥s”
Defendant’s duties toward Admstrator arose specifically andausively from its contractual
duties to monitor and respond, not Kansasmon law. Accordingly, Administrator’s
negligence claim is dismissed.

D. Counts Ill, IV, V: All Plaintiffs’ Fr aud and KCPA Violations Claims

Pursuant to Fed. R. Civ. P. 9(b), when “alfegfraud or mistake, a party must state with
particularity the circumstancesnstituting fraud or mistake.” This provision “applies to
allegations of deceptive tragractices under the KCPA? Thus, to survive a motion to
dismiss, an allegation of deceptive practiceseuride KCPA “must set forth the time, place, and
contents of the false represdiun, the identity of the party rkang the false statements and the
consequences theredf.”Similarly, Plaintiffs’ fraud clains brought pursuant to K.S.A. § 60-
1801 must meet the particularity requirement of Rule 9(Accordingly, the Court considers
all of Plaintiffs’ fraud claims together.

Although Plaintiffs have pleaded with partiatity the content of the statements, they
have not sufficiently pleaded when the represeasmatias made to Plaintiff. Plaintiff argues that

they have satisfied the “when” requirement bggaling that “up to the t&of filing of this

88 Restatement (First) of Torts § 323 (19R¢statement (First) of Torts § 324A (1934).

8 Thompson v. Jiffy Lube Int'l Inc505 F. Supp. 2d 907, 930 (D. Kan. 2007) (citimge Univ. Serv. Fund
Tel. Billing Practices Litig.300 F. Supp. 2d 1107, 1150 (D. Kan. 2003)).

90 d. at 930 (internal quotation marks and citations omitted).

91 Fed. R. Civ. P. 9(b) (“In all averments of fraud or mistake cincumstances constituting fraud or
mistake shall be stated with particularity.”).
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complaint, all of the representations conéal in paragraphs 58-65 remain on defendant’s
website.” As this Court explained dJamiesonallegations reflecting sudiroad time periods are
not sufficiently particular for purposes of Rule 9Q{b)Here, Plaintiffs’ have alleged no facts as
to when decedent saw or relied upon theseesgmtations, and accordingly, their fraud claims
fail to meet the particularity requirement.

Further, Plaintiffs have failed to demorasdé they were aggrieved. In addition to
pleading the when, where, what, and who of thegad misrepresentations plaintiff bringing a
KCPA claim must allege she is an “aggrievedsumer,” that is, she “suffered some ‘loss or
injury’ as a resulbf the violation.®® In Finstad v. Washburn University of Topek&udents in
Washburn University’s paralegal program allegadCPA violation basedn misrepresentations
in the University’s course catalog advertisthg program as accredited, when in fact it was
not® The district court granted the University’s motion for summary judgment because the
students had not demonstrated a causal linkdmithe University’s false statement and the
injuries the students suffered as a lestitheir enrollment in the prografd. In upholding the
district court’s finding, the Kansas Supremeu@alarified that the KCPA incorporates a
causation requirement based on the requiremenatplaintiff bringing gprivate cause of action

under the Act suffer some loss or injury “asesult of the violation” of the A&8. Because the

92 Jamiesorv. Vatteron Educational Ctr., Inc473 F. Supp. 2d 1153, 1157 (D. Kan. 2007).

93 Caputo v. Prof'l Recovery Servs., 261 F. Supp. 2d 1249, 1261 (D. Kan. 2003) (cifigstad v.
Washburn Uniy.845 P.2d 685 (Kan. 1993)).

94845 P.2d at 692.
%1d. at 688.
%1d. at 692.
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students did not rely on the false statement, toeyd not establish théttey were “aggrieved”
by a KCPA violatior?” The court further explained that

many, if not all, of the students were unaware of the statement.

Many enrolled prior to the publidanh of the statement in the

university catalogue. Nor iséhe any showing that any of the

students suffered injury or lossasesult of the publication of the

statement. The students enrol@dl paid the tuition. By so

doing, they were consumers under the KCPA; however, the Act

requires more in that they must also be aggrieved by the

violation 28

Similarly, the Court finds herhat Plaintiffs have failed tallege plausible facts that
decedent was an “aggrieved” consumer within the meaning of the KCPA. Plaintiffs have alleged
no facts to show that decedent was aware oftditements on the website or that she relied upon
them. Thus, the Court finds that Plaintiffs h&aiéed to plead the element of causation required
to plausibly allege that decedent vaas“aggrieved consumer” under the KCPA.

Because Plaintiffs have not pleaded the elémeftheir fraud claims with particularity,
and because they have not presented plausildgations that decext was “aggrieved” by
Defendant’s alleged violation of the KCPAgtRourt dismisses Plaifis’ fraud and KCPA
claims. Plaintiffs request that the Court grant them leave to amend the Complaint to plead their
claims with particularity in the event the Courtds their allegations insufficient to state a fraud
claim. D. Kan. Rule 15.1 requires that a party moving for leave to amend attach a proposed
pleading so that the Court can determiriether leave to amend is appropriftéThis Court

does not routinely grant leave to amend a motiatigmiss in the absence of a motion for leave

to amend, or at least some representatiortiiea¢ are additionaatts that may cure the

91d. at 691.
%|d.
% D. Kan. Rule 15.1.

25



deficiency.?° Plaintiffs provide neither a proposed pleading nor any indication that they can
present additional facts to cutee deficiencies the Court hakentified above. Accordingly,
Plaintiffs are denied leave to amend, #meir fraud and KCPA claims are dismissed.

E. Counts VI and VII: All Pl aintiffs’ Warranty Claims

Finally, the court considers wther Plaintiffs’ have suffiently alleged express and
implied warranty claims.

1. Express Warranty

Plaintiffs assert that Defendamiade “representations afdt or promise relating to the
security system, including but not limited toethepresentations found on Defendant’s website,
and that these representations became part of the basis of the Hargain.

“Despite the general rule that expressramties, once made, may not be disclaimed,
courts will uphold disclaimers if the parties clearly intendefintalize their agreement in one
writing.”1%2 Here, the contract between decedentRef@ndant includes aexplicit integration
clause, which disclaims an representatipnsimises, or express or implied warranti®s.

Kansas courts have routinely dismissed cldmngxpress warranty undsimilar circumstances
when a party has disclaimed manties in a written contraét* Accordingly, the Court finds

that Plaintiffs’ express warranty claims are subject to dismissal.

100\ cCoy v. City of Independence, KaNo. 12-1211-JAR-JPO, 2013 WL 424858, at *1 n.3 (D. Kan. Feb.
4, 2013).

101Doc. 8 1 88.
102 Ray Martin Painting, Inc. v. Ameron, InG38 F. Supp. 768, 774 (D. Kan. 1986).
103Doc. 10-2 1 22.

104 SeeMoore v. Climate CorpNo. 15-4916-DDC-KGS, 2016 WL 4527991, at *7 (D. Kan. Aug. 30,
2016) (collecting cases).
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2. Implied Warranty

Plaintiffs assert an impliedarranty of fithess for a pacular purpose and argue that
under KSA 8§ 50-639, a supplier may not excludedify, or otherwise limit this warranty.
Defendant argues 1) this limitation is not applicdi#eause this was a contract for services, not
goods, and alternatively, 2) no implied warraotyitness for a paitular purpose existed
because the goods were acquired for the orgiparpose for which such goods are generally
used.

Implied statutory or common-law warrantiesiexist outside of the ambit of the UCE.
However, K.S.A. 8§ 50-639 appliesrily where the subject of thmnsumer transaction is
property and not service$?® K.S.A. § 50-624(j) defines pperty as “real estate, goods and
intangible personal property®” In the Third Amended Contgint, Plaintiffs allege,

Defendant breached the implied watsaaof fitness for a particular

purpose regarding the home seiyusystem and the subsequent

monitoring services, when emerggrservices were not contacted

after a glass break and agaiteathe expansion model failure.

Defendant further breached this warranty by using an unlisted

telephone number to call decedent and her grandmother that did

not identify defendant as call€¥
Plaintiffs assert that they Y@ pleaded claims based on goods because their allegations stem
from failure of “defendant’s integrated security system . . . wli@connected to the defendant’s

call center and its systems” and the “system fablechuse it dialed a call-back number using an

unlisted number©9

105 Corral v. Rollins Protective Servs. G332 P.2d 1260, 1269 (Kan. 1987).

106 Moler v. Melzer 942 P.2d 643, 645 (Kan. Ct. App. 1997) (emphasis in original).
107K S.A. § 50-624(K)(3).

1%8Doc. 8 1 85.

109Poc. 12 at 31.
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In Franklin v. Northwest Drilling Cq.the defendant equippecetplaintiff's well with a
pump and motor and the contraettween the parties includbdth an agreement for services
and the cost of the equipmétt. The Court found that in “th@bsence of an express provision
guaranteeing the results of a walililling contract there is no iplied warranty on the part of a
driller” as to theservicegportion of the contract! Accordingly, the mere fact that a good was
contracted for is not dispositive.

Plaintiffs citeCorral v. Rollins Protective Services Gn.support of theicontention that
an implied warranty exists for alarm systemnsler K.S.A. 8 50-639. However, the Court finds
the present case distinguishable.Chrral, the plaintiff alleged thdathe alarm system failed to
function,” namely, that thgoodfailed to function as warranteddere, Plaintiffs do not allege
that the good failed to function; rather, they alléug the service portioof the contract was not
upheld, namely, that despite receiving a “semamper” and “expansn module failure,” the
“defendant did not call any ingdidual or emergency service8? Similarly, Plaintiffs’ allegation
that the telephone number was unlisted pertaitiset@ame service: Defendant’s response to the
alarm activation.

Even if the Court found thatéhwarranty applied based on a sale of “property,” Plaintiffs
have failed to adequately plead an implied waty of fithess for a pticular purpose. An
implied warranty of fithess for a particular purpose exists “[w]here the seller at the time of

contracting has reason to knomwygparticular purpose for which the goods are required and that

10 Franklin v. Nw. Drilling Co. 524 P.2d 1194, 1200-01 (Kan. 1974).

1111d. at 1202. Other courts have found contracts that include both an installation of gdctbsequent
services to be service contra@ge Higgins v. Lauritzeb30 N.W.2d 171, 173 (Mich. Ct. App. 1995) (collecting
cases).

112poc. 8, 1117, 18.
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the buyer is relying on the setls skill or judgment to select or furnish suitable godd$.”
Whether or not an implied warranty of fithess &gparticular purposeiaes in any individual
case is a question of factlbe determined by the circumstances of the contratiing.
A defining characteristic of the implied warrgrf fitness for a paitular purpose is that

the goods contracted for are used for digalar, rather than ordinary, purpo$e. The warranty
of fitness for a particular purpose is freqtigconfused with th implied warranty of
merchantability, which covers fitness for ordinary purpdse8ut “[tjhe warranty of fitness for
a particular purpose is narrower, mepecific, and more precis€.” Thus, “[w]hen goods are
acquired for therdinary purposegor which such goods are generally used, no implied warranty
of fithess for gparticular purposearises. A use for ordinary purmssfalls within the concept of
merchantability.®*® The comments to K.S.A. § 84-2-315 provide the following guidance as to
this element of an implied warranty fitness for a particular purpose:

A “particular purpose” differs fronthe ordinary purpose for which

the goods are used in that it esages a specific use by the buyer

which is peculiar to the nature bis business whereas the ordinary

purposes for which goods are usad those envisaged in the

concept of merchantability and go to uses which are customarily

made of the goods in question. For example, shoes are generally

used for the purpose of walking upon ordinary ground, but a seller

may know that a particular pairas selected to be used for
climbing mountaing!®

H13K.S.A. § 84-2-315Golden v. Den-Mat Corp276 P.3d 773, 799 (Kan. Ct. App. 2012B Lodging,
LLC v. i3tel, LLG No. 08-2310-JAR, 2008 WL 4717092, at *3 (D. Kan. Oct. 20, 2008).

114K.S.A. § 84-2-315, cmt. Eee CB Lodging2008 WL 4717092, at *3.

15 E.g, Smith v. Stewar667 P.2d 358, 361-62 (Kan. 1983) (citations omitted).
18 nt’| Petroleum Servs., Inc. v. S & N Well Serv., J889 P.2d 29, 37 (Kan. 1982).
17)g,

118 Stover v. Eagle Prod., INnB96 F. Supp. 1085, 1091 (D. Kan. 1995) (citBrgith v. Stewar667 P.2d
358, 362 (Kan. 1983)) (emphasis in original).

119K.S.A. § 84-2-315, cmt. 2.
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Thus, for an implied warranty of fithess for atmarar purpose to arise, the goods must be used
for a particular purpose, ancetieller must have reason taknof the buyer’s particular
purpose for the good$®

Defendant argues that Plaintiffs have alkbge facts to show decedent’s intended use of
the equipment was any different from the usthefequipment by other customers. The ordinary
purpose of a home security systenmonitoring home securityPlaintiffs have alleged no facts
to support a finding that decedent intended to usetjuipment in any particular way outside of
its ordinary use, namely, home monitoringccArdingly, Plaintiffs claim for implied warranty
of fithess for a particalr purpose is dismissed.

IT IS THEREFORE ORDERED BY THE COURT that Defendant’s Motion to
Dismiss (Doc. 9) igrranted.

IT IS SO ORDERED.

Dated: November 19, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

120 Danaher v. Wild Oats Mkts., Indlo. 08-2293-DJW, 2011 WL 2969314, at *4 (D. Kan. July 20, 2011).
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