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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Eric Cannon,
Plaintiff,
V. Case No. 18-2364-JWL
SFM, LLC
d/b/a Sprouts Farmers Market,
Defendant.

MEMORANDUM & ORDER

Plaintiff filed this lawsuit against his foen employer alleging geed discrimination and

retaliation in violation of Title W of the Civil Rights Act of 196442 U.S.C. § 2000e et seq. |In
September 2018, the court granted plaintiff'stiom for entry of default and, thereafter, the

Clerk of the Court entered defawdgainst defendant on the claisst forth in te complaint

—+

The following day, defendant filed a motion to aside the entry of default (doc. 8) pursuant to
Federal Rule of Civil Procedure £3( Plaintiff opposes the motiorAs will be explained, the

motion is granted.

Background

Plaintiff filed this lawsuit on July 11, 201éhd issued a waiver of service form on July
19, 2018. On August 018, defendant, through its counsekturned the exeted waiver to
plaintiff's counsel via email. Ithat email, defendant’s counsalvised plaintiff's counsel that

his firm would be defending thevsuit. Defendant’s counsel alsotified plaintiff's counsel of
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his belief that the lawsuit should be movedth® arbitral forum bsed on an arbitration

agreement that, according defendant, plaintifhad executed. On Augu$4, 2018, plaintiff's

counsel acknowledged aeipt of the email and indicatedathplaintiff intended to contest

arbitration on the basis that plaintiff did not sign the agreement.

Defendant’s counsel represents to the coat e calendared the deadline to answer or

otherwise respond as September 20718. Defendant’'s counselrfoer represents to the court

that, despite regularly reviewing his calendar, he inadvertentlylookexd the response

deadline. On September 26,130 plaintiff moved for entry oflefault based on defendant’s

failure to file an answer or otherwise respdiydSeptember 17, 2018. The Clerk of the Cpurt

entered default the next day. Defendant’s cdureggesents to the court that he realizeg

on

September 28, 2018 (prior thecking the docket) that treswer was overdue and emailed

counsel to inquire abodiling a motion to file an answeout-of-time as unopposed. Wh
waiting to hear back from plaintiff's counsel,fdedant’s counsel checked the docket, reall

that default had been entered, difetl the motion to set aside.

le

zed

Standard
Federal Rule of Civil Procedure 55(c) statieat “[tjhe court may set aside an entry of
default for good cause, and it ynaet aside a default judgmemtder Rule 60(b).” Because

judgment has not yet been enterethis case, the court applittge lesser “good cause” standard

for setting aside the &y of default. See Dennis Garberg & Assockgc. v. Pack-Tech Int

Corp, 115 F.3d 767, 775 n.6 (10th Cir. 1997) (fmglit “significant thajudgment had not yet

been entered” because “it is Westablished that #hgood cause requirdry [Rule] 55(c) for
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setting aside entry of default posee¢esser standard for the ddfang party than the excusak

neglect which must be shown for rélfieom judgment under [Rule] 60.”).

The “good cause” standard undRule 55(c) is not particulgronerous. In determining

whether good cause exists undeldeRb5(c), judges in this distt (including the undersigne

have considered factors retagi to the defendant’s willfulnessr degree of culpability, the

prejudice to the plaintiff, and whetheretldefendant has a meritorious deferee AZ DNR

LLC v. Luxury Travel Brokers, Inc2014 WL 1356050, at *1 (D. Kan. Apr. 7, 2014) (collecti

cases). The Tenth Circuit has appliedsth same factors in unpublished cas&ee e.g,
Watkins v. Donnelly551 Fed. Appx. 953, 9580th Cir. 2014) (citindierschke v. O’'Cheske

975 F.2d 181, 183 (5th Cir. 1992)). Settingdasan entry of default is addressed to

discretion of the district countyhich has “a great deal of latituide exercising that discretion.

See Nikwei v. Ross School of Aviation,,|822 F.2d 939,41 (10th Cir. 1987).

Discussion

Good cause clearly exists t®t aside the entry of defau There is no showing ¢

allegation of willfulness on the paof defendant or defendantt®unsel. The record refleg

that defendant’s counsel misstiw filing deadline del to oversight. Mie importantly, upor
realizing that oversight, defendancounsel promptly reached adwt plaintiff's counsel and thi
court to fix the mistake. At most, then, thetiasuggest that this case temporarily “slip
through the cracks” despite counsel's effortscédendar and track the filing deadline. T
factor weighs in defendant’'s favorGold v. State Farm Mutual Auto. Ins. C@2018 WL

1010943, at *2 (D. Colo. 2018) (“Courts have astently held that amnintentional or goo
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faith mistake does not rise to the level of aldle conduct under Rutb(c), particularly wher

a party takes prompt action to restgats error.”) (collecting casesgchool-Link Technologie

Inc. v. Applied Resources, Inel71 F. Supp. 2d 1101, 1119.(Ran. 2007) (where entry of

default resulted solely from inadvertence, conduct was not dalalal good cause existed

set aside default).

Plaintiff has suffered no discernible prdice from the minimal delay in receiving

defendant’s answerSeelOA Charles A. Wright, et alederal Practice and Procedu&2699

(3d ed. 1998) (when no @udice is apparent, courts are faalay inclined toward setting aside

D

a default entry; fact that plaifftmust try the case on the merigth recovery delayed, does not

constitute prejudice under this ruleln this case, the delay ocoed very early in the case, and

there has been no suggestion that discoveryyotrer deadlines have ére affected. The on

Yy

prejudice identified by plaintiff is that defendattirough its delay, has “substantially increased

its opportunity to gather facend prepare its arguments” thatstbase should be moved to the

arbitral forum consistent with the arbitraticmgreement allegedly executed by plain

Plaintiff, however, does not articulate what attege defendant couldave possibly gained

given the specific context presented here—apk, straightforward dispute about whet

plaintiff signed the agreement. Plaintiff does sotjgest what additional facts defendant m

[iff.

her

ight

have uncovered during the minimal delay thatould not have known about otherwise or what

additional arguments defendantghi have prepared during th@nimal delay that it would ng

t

have advanced otherwise. Moreover, if defemddes a motion to compel arbitration and

plaintiff in good faith believeshat he needs additional time espond to the motion or hasg

particularized need for discovery relating to thetiomg he may certainlyile a motion for relief
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Plaintiff, then, has not demonstrated any legal prejudice that he has suffered based on

minimal delay here.

Finally, defendant has articulated procedamad substantive defenststhe claims set

forth in the complaint. Specifidly, defendant contends thatapitiff's claims are subject to

arbitration and that defendant did not unlawfullgadiminate or retaliate against plaintiff in any

way. This factor, too, weighs in favor of defendaee Williams v. HSBC Bank USA, N

2016 WL 3087812, at *2D. Kan. 2016) (defendant does mued to demonstrate a likeliho

of success on the merits but nemdy plausibly suggest the eteésce of facts which, if proven

at trial, would constituta cognizable defensd)rban v. Beamers Garage Restaurant & Lou
Co., 1995 WL 522899, a2 (D. Kan. 1995) (in sexual hasiment case, defendant’s contenti
that no sexual harassment occurred were sefficto constitute “meritorious defense”

purposes of Rule 55(c) analysis).

In sum, the lack of culpabilitgn the part of defendant, theck of prejudice to plaintiff,

and the preference for deciding cases on their merits all weigh in favor of setting aside t

of default. Defendant has shown the existesf@ood cause and the motion is granted.

IT IS FURTHER ORDERED BY THE COURT THAT defendant’'s motion to s
aside entry of default (doc. 8)gsanted and defendant shall file answer or dterwise respon

within 10 days of the date of this order.

IT1SSO ORDERED.
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Dated this 5th day dflovember, 2018, at Kansas City, Kansas.

s/JohiW. Lungstrum
bhn W. Lungstrum
United States District Judge




