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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BEDIVERE INSURANCE COMPANY
fld/b/a ONEBEACON INSURANCE
COMPANY,

Plaintiff,
V.
Case No. 18-2371-DDC-JPO
BLUE CROSS BLUE SHIELD
ASSOCIATION, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Bedivere Insurance Commaf/d/b/a OneBeacon Insurance Company
(“OneBeacon”) seeks various declaratory and mopetdief against defendants Blue Cross and
Blue Shield of Kansas, Inc. (“‘BCBSKS”), AltieWorld Surplus Lines Insurance Company f/k/a
Darwin Select Insurance Company (“Allied Worjdand Blue Cross Blue Shield Association
(“BCBSA”) under 28 U.S.C. § 2201. Doc. 55. This matter comes before the court on BCBSA's
Motion to Dismiss. Docs. 83, 84. OneBeaopposes the motion. Doc. 90. And BCBSA has
replied. Doc. 91. For reasons explained below, the court grants BCBSA’s motion.

l. Factual Background

The court takes the following facts from €Beacon’s First Amended Complaint (Doc.
55) and attached supporting documents and views, themmust, in the light most favorable to
OneBeaconS.E.C. v. Shield¥44 F.3d 633, 640 (10th Cir. 201éxplaining that the court
must “accept as true all well-pleaded factual aliega in the complaint and view them in the

light most favorable to the [plaintiff]” (ction and internal quation marks omitted)}all v.
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Associated Int’l Ins. Co494 F. App’x 902, 904 (10th Cir. 2012) (explaining that a court may
also consider “attached exhibits[] and documértsrporated into the complaint by reference”).

BCBSKS purchased three insnca policies: (1) a primgiManaged Care Organization
Errors and Omissions Liability Policy fromlied World, with a $10 million coverage limit
(“Allied World E&O Policy”); (2) a primary Helthcare Organizations Bectors and Officers
Liability Policy from Allied World, with a$15 million coverage limit (“Allied World D&O
Policy”); and (3) a Managed Care Errarsd Omissions Excess Indemnity Policy from
OneBeacon (“OneBeacon Policy”). Doc. 58.a2 (Am. Compl. 11 2-3). BCBSKS also
entered into License Agreements WBEBSA (the “License Agreements”)d. (Am. Compl.
4); see alsdocs. 55-5 & 55-6 (License Agreements).

BCBSKS has requested coverage from Alliworld under both the Allied World E&O
Policy and the Allied World D&O Policy in conneati with several antitrust class actions (the
“Antitrust Litigation”) against BCBSKS and BCBSAhich have been “consolidated for pretrial
discovery proceedings in the Northern DistatAlabama.” Doc. 55 at 2, 25 (Am. Compl. 11
5-6, 72). BCBSKS requested reimbursement of defense expenses and indemnity under both
Allied World policies. Id. at 2 (Am. Compl.  6). While IhAed World, subject to a reservation
of rights, agreed to provide coverage underAlied World E&O Policy, it denied coverage
under the Allied World D&O Policyld. at 2, 25(Am. Compl. 11 7, 73-74).

BCBSKS also seeks coverage under its sx&@neBeacon Policy in connection with the

Antitrust Litigation. Id. at 3 (Am. Compl. 1 12-13)he Allied World E&O Policy has been

! BCBSKS believes it is entitled to coverage urttie Allied World D&O Policy and has filed a
counterclaim against Allied World for wrongful den@dlcoverage in a relatdawsuit filed by Allied
World against BCBSKSAllied World Specialty Insurance Company v. Blue Cross & Blue Shield of
Kansas, Ing.Case No. 18-2515-DDC-JPO, which also is pending before this dduat 2—3, 25 (Am.
Compl. 11 8, 74-75).



exhausted and OneBeacon has started to resetB€BSKS for defense expenses under the
OneBeacon Policy, which follows the form of the Allied World E&O Polity..at 3, 26 (Am.
Compl. 11 12, 79-80); Doc. 55-3 at 10. OneBeasreks a judicial declaration about the
OneBeacon Policy and whether it shprovide coverage underiefore BCBSKS exhausts the
Allied World Primary D&O Policy. Doc. 55 at@m. Compl. § 13). OneBeacon contends that
its coverage is not triggered under the OneBeacon Policy terms until BCBSKS exhausts the
Allied World Primary D&O Policy.ld. at 28 (Am. Compl. § 85). #lso seeks other declarations
about BCBSKS'’s and OneBeaconights and obligations undéhe OneBeacon Policy, and
OneBeacon'’s subrogation rightsaaigst BCBSA and Allied Worldld. at 3—4, 6, 26—-28 (Am.
Compl. §1 14-19, 27-28, 80-83).

OneBeacon also contends its coverageigriggered yet because BCBSA must
indemnify BCBSKS, and OneBeacon’s coveragenly in excess of thabhdemnification under
the OneBeacon Policy’s terms. Doc. 55 at ZB&2m. Compl. 1 86). OneBeacon alleges that,
under the License Agreements, BCBSA has agreed to defend and hold BCBSKS harmless
against claims arising from adties like those alleged in the Atmust Litigation. Doc. 55 at 3,
24, 25 (Am. Compl. 11 9, 67, 77). But, BCBSK&$Smot tendered its defense or sought
indemnity from BCBSA” under the License Aegments’ terms, nor has BCBSA “paid any
defense expenses” on BCBSKS'’s behalfonnection with the Antitrust Litigationld. at 3, 25
(Am. Compl. 11 10-11, 78). OneBeacon seekscdadation about its subrogation right under
the OneBeacon Policy, and monetary reliefiagt BCBSA “by way of subrogation for defense
expenses” that OneBeacon has tainsed BCBSKS for prematurelyd. at 6 (Am. Compl.

11 27-28).



OneBeacon asserts one count against BCBSAunt IX (Subrogation against BCBSA).
Id. at 41-42. To place this subrogation claincamtext, the court briefly summarizes the
relevant OneBeacon Policy terms, the License Agreements’ terms, and the First Amended
Complaint’s allegations about the Antitrust Litigen that led BCBSKS toequest coverage from
OneBeacon, and OneBeacon to assestitgsogation claim against BCBSA.

A. The OneBeacon Policy Terms

The OneBeacon Policy contains several @ions relevant to the declarations
OneBeacon seeks and its subrogation cfaifirst, the OneBeacon Policy, when outlining its
insuring agreement for excess coverage, provides:

The Underwriter shall provide thénsured with insurance excess of the

Underlying Insurance set forth in ITEM [5F! of the Declarations fa€laims first

made against thesured during thePolicy Period, provided that thé&nderlying

Insurance also applies and has been exiedidy actual payment thereunder, or

would apply but for the exhaustion of thepéicable limit(s) ofliability thereunder.
Doc. 55-3 at 10 (emphasis in original). The OneBeacon Policy defimetetlying Insurance”
as the Allied World E&O Policyld. at 3, 11.

The OneBeacon Policy also states thawill apply in conformance with, and will
follow the form of, the terms, conditions, agremts, exclusions, definitions and endorsements
of theUnderlying Insurance.” Id. at 10. It goes on to identigxceptions to conformance with

the Allied World E&O Policy, including that @Beacon, as underwriter, “will not have any

obligation to make any payment hereunder urdessuntil the full amount of the applicable

2 Although this case is before the court on a motion to dismiss under Fed. R. Civ. P. 12(b), the

court is permitted to considarsurance policies’ languag&ee Jacobsen v. Deseret Book, @87 F.3d
936, 941 (10th Cir. 2002) (“In addition to the cdaipt, the district court may consider documents
referred to in the complaint if the documents are central to the plaintiff's claim and the parties do not
dispute the documents’ authenticity.”).

3 Through Endorsement Number 1, “all refereringthe OneBeacon] Policy to ‘ITEM 4 of the
Declarations’ [were] replaced with ‘ITEM 5 of the Declarations.” Doc. 1-3 at 5.
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limit of liability of the Underlying Insurance has been paid by the issuer(s) ofthlerlying
Insurance.” Id. at 11.

Meanwhile, the Allied World E&O Policissued to BCBSKS, from which the
OneBeacon Policy follows form, caihs a provision entitledOther Insurance; Other
Indemnification.” It provides:

This Policy shall be excess afd shall not contribute with:

(@) any other insurance or plan or program of self-insurance (whether
collectible or not), unless suchher insurance oself-insurance is
specifically stated to be iexcess of this Policy; and

(b)  any indemnification to which amsured is entitled from any entity
other than anothdnsured.

This Policy shall not be subject to thens of any other policy of insurance or

plan or program o$elf-insurance.

Doc. 55-1 at 24.

The Allied World E&O Policy, and the OneBeacon Policy by following form, provide
coverage for anyLli‘osswhich thelnsured is legally obligated to pay as a result cZlaim”
made during the policy period. Doc. 55-1 at 3&ring agreement). Under the “Conditions” of
the Allied World E&O Policy, tk Underwriter has no duty ttefend any Claims, but “[u]pon
written request of thBlamed Insured theUnderwriter will pay or reimburse, on a current
basis,Defense Expensef®r which this Policy provides coverage. Except for dbefense
ExpensestheUnderwriter will pay Lossonly on the final disposition of @laim.” Doc. 55-1
at 26.

The OneBeacon Policy also contains a “Subrogagind Recoveries” clause. It provides:

In the event of any payment under tRlicy, the Underwriter will be subrogated

to all thelnsured'’s rights of recovery agaihany person or entity, and thesured

shall execute and deliver all instrumerdnd papers and do whatever else is

necessary to secure such rights. Trseired shall do nothing that may prejudice

the Underwriter’'s posibn or potential oactual right of recougy. The obligations

of thelnsured under this provision shall survive the expiration or termination of
this Policy. The expenses of all suchawegry proceedings shall be first subtracted



from the amount of any regery and the remaining amount so recovered shall be
apportioned in the inverseder of payment to the extent of actual payment.

Doc. 55 at 23—-24 (Am. Compl. § 66)The Allied World E&O Policy, from which the
OneBeacon Policy follows form, caihs a provision entitledSubrogation.” It states:

In the event of anpayment hereunder, thénderwriter shall be subrogated to the

extent of any payment to all tfe rights of recovery of tHasureds. Thelnsureds

shall execute all papers and do everythingessary to securedurights, including

the execution of any documents necessary to enabldntierwriter effectively

to bring suit in their name. THasureds shall do nothing that may prejudice the

Underwriter ’s position or potential or actualgtts of recovery. The obligations

of thelnsureds under this CONDITION (F) shall suve the cancellation or other

termination of this Policy.
Doc. 55-1 at 56-57.

Count | against BCBSKS and Allied World rexptis a judicial declaration that BCBSKS
must exhaust “all other insuranaed indemnity to which it is entitled” before the OneBeacon
Policy’s coverage is triggetle—including coverage from BCBSunder the License Agreements
andcoverage from Allied World under thelf&d World Primary D&O Policy—because the
OneBeacon Policy’s Other Insurance/Other Indépation provision (incorporated into the
policy by following the form of the Allied Witd E&O Policy) says the OneBeacon Policy is
excess to those other agreemerd®c. 55 at 28—-29 (Am. Compl. 11 84-91). Count V against
BCBSKS seeks a declaration about OneBeacsubrogation rights under the OneBeacon
Policy’s Subrogation and Recovesiprovisions (one of whidh included in the OneBeacon
Policy and one of which is in the Allied Wd Primary E&O Policy to which the OneBeacon

Policy follows form). OneBeacon seeks a detiarethat it has a right to seek subrogation

against Allied World and BCBSA for any expengdsas paid prematurely because, OneBeacon

4 This provision in the OneBeacon Policy atedtlas an exhibit to plaintiff's First Amended
Complaint cuts off after “whatever else,” and the exhibit thus appears incompésoc. 55-3 at 12.
The court thus cites the provision as quoted in pfEgFirst Amended Complaint, which contains the
full text of this provision.SeeDoc. 55 at 23—24 (Am. Compl. § 66).
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alleges, the Allied World D&O Policy and BCBSA'’s indemnification under the License
Agreements should have covered those expdrefese OneBeacon was required to pay them.
Id. at 36—37 (Am. Compl. 17 112-118). In CobfatOneBeacon asserts this subrogation right
against BCBSA under the Subrogation and Recoveries provisions and seeks damages from
BCBSA for any expenses it has prematurelsnbeirsed BCBSKS for in connection with the
Antitrust Litigation. Id. at 41-42 (Am. Compl. 71 142-149).

Count IX explains OneBeacon seeksndges from BCBSA because BCBSA “is
obligated, pursuant to the License Agreetseto indemnify BCBSKS for “BCBSA'’s conduct”
alleged in the Antitrust Litigation. Doc. 55 at 42 (Am. Compl. 1 146). But, OneBeacon alleges,
BCBSA has failed “to defend arud/pay defense expensesBGBS-KS’s behalf [under] the
License Agreements[.]ld. (Am. Compl. § 149). OneBeacon, on the other hand, has reimbursed
BCBSKS for defense expenses frtm Antitrust Litigation alreadyld. (Am. Compl. § 144).
And, under the OneBeacon Policy, its coverage excess of any indemnification to which
BCBSKS is entitled so, OneBeacon now seeks payritom BCBSA under its subrogation right
for amounts it prematurely reimburseld. (Am. Compl. 1 145, 147-149).

B. The License Agreements’ Terms

Under the License Agreement8CBSA “agrees to save, defend, indemnify and hold
[BCBSKS] . . . harmless from and against allmisj damages, liabilities and costs of every kind,
nature and description which may arise exclugiagld directly as a result of the activities of
BCBSA.” Doc. 55-5 at 7 (1 14); Doc. 55-67a(f 14). BCBSKS similarly “agrees to save,

defend, indemnify and hold BCBSA . . . harmléssn and against all claims, damages,

> Like insurance policies, the court is permittectonsider the License Agreements’ language on a

motion to dismiss.See Jacobse287 F.3d at 941 (“In addition to the complaint, the district court may
consider documents referred to i ttomplaint if the documents are central to the plaintiff's claim and
the parties do not dispute the documents’ authenticity.”).
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liabilities and costs aévery kind, nature and descrantiwhich may arise exclusively and
directly as a result of thactivities of [BCBSKS].”Id.

C. The Antitrust Litigation

The First Amended Complaint describes thenatain the Antitrust Litigation as alleging
that BCBSA, BCBSKS, and other member plana&pired to leverage their economic power
and market dominance to under-compensatehezak providers for #ir services and to
increase healthcare costs to subscribersooydinating their operations and limiting their
activities through regttions in their trademrk licenses.” Doc. 55 at 7, 47 (Am. Compl. 1 29,
161). When consolidating the umbyeng antitrust lawsuits, theudlicial Panel on Multidistrict
Litigation described how the underlying lawsistsared common questions of fact about
BCBSKS'’s (among other member plans) tielaship with BCBSA and BCBSA's licensing
agreements with the members that limited galah’s activity to exclusive area$d. at 7 (Am.
Compl. T 30) (citing MDL transfer ordegee alsdoc. 55-4 at 2—-3 (MDL transfer order
describing how plaintiffs contel the member plans “work[edjdether with and through the
BCBSA” to “allegedly divide[] anaillocate]] . . . health insurance markets throughout the nation
to eliminate competition” and used “the licensing agreements [to] limit the Blue Plans’ activity
to exclusive service areas, among other i&gins”). BCBSA and BCBKS are defendants in
both the subscriber track and provider track comtdan the consolidated multidistrict Antitrust

Litigation. Doc. 55 at 7-8 (Am. Compl. 17 31-82).

6 The court also may take judicial notice of public filings in the Antitrust Litigation, but can'’t

consider the allegations asserted in them as ffaev. Hogan453 F.3d 1244, 1264 n.24 (10th Cir.

2006) (“[F]acts subject to judicial notice may be adesed in a Rule 12(b)(6) motion without converting
the motion to dismiss into a motion for summary judgment. This allows the court to take judicial notice
of its own files and records, as well as facts whiehaamatter of public record. However, the documents
may only be considered to show their contents, not to prove the truth of matters asserted therein.”
(internal citations ad quotations omitted)).



The First Amended Complaint describes ¢baspiracy in the provider track of the
Antitrust Litigation this way: Under the license agreements between BCBSA and its members,
the member plans have agreed “not to compgéinst one another” andstead, to “cooperate
and coordinate their activities on dinawide basis” to maximize profitdd. at 8 (Am. Compl.

1 33). So, instead of the member plans competgainst each othergtiprovider track alleges
that they have agreed to carve out exclusivéiee areas and use national programs and uniform
rules and regulationdd. They accomplished this “throughethestrictions in their trademark
licenses, such as the requirement of mandatariicipation in thaational programs.'id. And,

the conspiracy has allowed each member tupg a dominant market position in its geographic
market and enabled the members to forcetheale providers to accept lower rates and less
favorable termsid. (Am. Compl. { 34). The plaintifi; the provider trak seek injunctive

relief prohibiting the memberke BCBSKS, from enforcing the agements that restrict their
geographic territories and from using programs allatv them to fix prices paid to healthcare
providers.Id. at 8-9 (Am. Compl. § 35).

The First Amended Complaint describes the suber track of the Antitrust Litigation in
a similar fashion. Doc. 55 at 9 (Am. Compl. T 36). In that track, the members, again under the
license agreements with BCBSA, have agreddanoompete with each other and, instead, to
coordinate their activities to maximize theiofits by setting up exclusive service areas and
uniform rules and regulations for membershigh. The plaintiffs in this track also seek
injunctive relief prohibiting the member plamscluding BCBSKS, from enforcing agreements
that restrict geographic areasdeother activities that have aNed them to inflate premiums

above competitive leveldd. (Am. Compl. § 37).



To support its allegations that BCB$Aust indemnify BCBSKS, and OneBeacon
because of OneBeacon’s subrogation rigBtseBeacon relies on certain arguments about
BCBSA's rules that the plaintiffs in the Antitruisitigation have asserted. The First Amended
Complaint alleges that the subscriber plaintiff® documents and testimony from a different
lawsuit about the failed merger of Anthemmamber plan, and Cigria argue certain Blue
Cross member plans “believe that the puepofsthe BCBSA'’s National Best Efforts rule
(“NBE”) is to restrict competition.”ld. at 24 (Am. Compl. T 68-69).he subscriber plaintiffs
“allege that certain [member plans] believe tiat limitation on non-Blueevenue caused by the
[NBE] rule only protects and enhances the Bitend by restricting competition against the Blue
brand.” Id. (Am. Compl. { 70). And to supportetin arguments, the Antitrust Litigation
plaintiffs used a letter sent to BCBSA on biélo& certain member plans discussing how
“BCBSA’s efforts to restrict unbranded businessside of exclusive territories could raise
concerns over potential vidians of antitrust laws.”ld. at 24—-25 (Am. Compl. | 71%ee also
Doc. 55-7 at 5-6, 10 (2005 letter explaining fthes significant doubt whether, under the
antitrust laws, an association like BCB$&auldlawfully bar members from engaging in
unbranded business outside their exclusive territories” but also explaining the BCBSA rules do
not bar such conduct and noting BCBSA'’s Boars élagaged antitrust counsel to advise on
complex antitrust issues).

In short, the provider and sudsier track complaints “are based upon the same or related
conduct of the [member plans] relating to fimember plans’] ‘relationship with . . . BCBSA,
and the [l]icensing [a]Jgreements that limit the Blue Plans’ activity . .1d.”at 9 (Am. Compl.

38) (quoting the MDL transfer order).
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Il. Legal Standard

BCBSA argues the court must dismiss Oea&bn’s Count IX under Fed. R. Civ. P.
12(b)(6). Doc. 83 at 1. Under Rule 12(b)@)efendant may move to dismiss for failing to
state a claim upon which relief can be grantedd. Re Civ. P. 12(b)(6). Fed. R. Civ. P. 8(a)(2)
provides that a complaint must contain “a shad plain statement of the claim showing that the

pleader is entitled to relief.” Although this Ril#oes not require ‘deti@d factual allegations,

it demands more than “[a] pleading that offeab&ls and conclusions’ or ‘a formulaic recitation

of the elements of a cause of action” whiak,the Supreme Court explained, “will not do.
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007)).

When considering a motion to dismiss unded.FR. Civ. P. 12(b)(6), the court must
assume the complaint’s factual allegations are ttde But this requirement does not extend to

every assertion made in a complaint. Thart is “‘not bound to accept as true a legal
conclusion couched adactual allegation.” Id. (quotingTwombly 550 U.S. at 555).
“Threadbare recitals of the elements afaaise of action, supported by mere conclusory
statements, do not suffice™ to state a claim for relixler v. Foster596 F.3d 751, 756 (10th
Cir. 2010) (quotindgbal, 556 U.S. at 678). Also, the complgst[flactual allegations must be
enough to raise a right to reli@bove the speculative levelTwombly 550 U.S. at 555 (citations
omitted).

To survive a motion to dismiss under Ruleld®g), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thad plausible on its face.”Igbal,

556 U.S. at 678 (quotingwombly 550 U.S. at 570). “A claim has facial plausibility when the

plaintiff pleads factual contentdahallows the court to drawedlreasonable inference that the
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defendant is liable fahe misconduct alleged.Id. at 678 (citingTwombly 550 U.S. at 556).
“The plausibility standard is not akin to a ‘prdlily requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully..{quotingTwombly 550 U.S. at 556);
see also Christy Sports, LLC®@eer Valley Resort Co., Ltb55 F.3d 1188, 1192 (10th Cir.
2009) (“The question is whether tife allegations are true, itpéausible and not merely possible
that the plaintiff is entitled to reliefnder the relevant¥a” (citation omitted)). Essentially, “the
complaint must give the caureason to believe thdtis plaintiff has a reasonable likelihood of
mustering factual support ftineseclaims.” Ridge at Red Hawk, LLC v. Schneid&®3 F.3d
1174, 1177 (10th Cir. 2007). This plausibilityrsdard reflects the requirement in Fed. R. Civ.
P. 8 that pleadings must provide defendants faithnotice of the nature of the claims against
them as well as the grounds on which each claim r&e.Khalik vUnited Air Lines 671 F.3d
1188, 1191-92 (10th Cir. 2012).

[I. Analysis

BCBSA argues OneBeacon has failed to stataasgble claim in Count IX because the
License Agreements grant BCBSKS indemnificatiigints only for costshat arise exclusively
and directly from BCBSA's activities. OneBcon has not alleged, however, that the costs
BSBSKS has spent defending the Antitrust latign are exclusively and directly tied to
BCBSA's conduct. Doc. 83 at 1-2. InsteaHSA contends, the First Amended Complaint
describes how the Antitrust Litigation alkes joint conduct among BBSA, BCBSKS, and the
other member plandd. And so, BCBSA asserts, BCBSKS hasright to indemnification from
BCBSA. And neither does OneBeacon becadsecording to BCBSA—any subrogation rights

it has can be no greater than BCB3&Kigghts. Doc. 84 at 2-3.
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BCBSA argues the explicit indemnificationres of the License Agreements and the
allegations in the First Amended Complaint describing the Antitrust Litigation contradict
OneBeacon’s allegation that BCB®nust indemnify BCBSKS foits expenses defending the
Antitrust Litigation. Doc. 84 at 5. This i® SBCBSA contends, because the underlying “claims
are premised on alleged joint conductBfyBSA and all BCBS licensees, including
[BCBSKS],” and thus they canntéxclusively and directly as a result of the activities of
BCBSA.” Id.; Doc. 55-5 at 7 ( 14); Doc. 55-6 at 714). So, BCBSA argues, OneBeacon “has
not pled and cannot plead fatiat would give rise to a cae of action under the License
Agreements for indemnification.” Doc. 83 at 14Rthus asks the couto dismiss Count IX.
BCBSA seeks dismissal with prejudicegaing the unambiguous language of the
indemnification provisions, the st Amended Complaint’s allegations, and the allegations in the
Antitrust Litigation “confirm that OneBeacon has rights against BCBSA as a matter of law.”
Doc. 84 at 6.

OneBeacon responds arguing BCBSA cannotaelynere allegations in the Antitrust
Litigation to defeat thallegations in OneBeacon’s Complaintlvis case that BCBSA is liable.
Doc. 90 at 1. OneBeacon argues that, althowsghiist Amended Complaint never explicitly
alleges BCBSA is the exclusive and directsmaaf the Antitrust Litigation, OneBeacon has
alleged that BCBSA mustefend and indemnify BCBSKS @onnection with the Antitrust
Litigation—and that implies as much 8 enough to state a plausible claihdl. OneBeacon
argues that just because the claims in the Austitcitigation allege joint activity doesn’t mean
the indemnification provisions oféhLicense Agreements do not applg. Instead, OneBeacon
argues, it will discover facts in this lawsuiatlshow the indemnifi¢eon provisions do apply.

Id. OneBeacon claims it is entitled to proceed &rdvery to determine these contested facts.
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Id. In the meantime, OneBeacon contendsa# alleged sufficient facts to put BCBSA on
notice of the claim against itd. And that, OneBeacon assertdfises to with stand the current
motion. Id.

OneBeacon makes four specific arguments agdiamissal. First, it argues the First
Amended Complaint provides fair notice oféBeacon’s claim. Doc. 90 at 4-5. Second, it
contends whether the indemnification provisionthe License Agreements apply must depend
on facts, and BCBSA has pointed merely to aliega from the Antitrust Litigation to argue
they don'’t apply.ld. at 5-6. Third, OneBeacon argues the indemnification provisions are not an
all or nothing proposition, and BCBSA could foeind liable to indemnify BCBSKS for some of
the costs it has incurred if BCBSA is the exclusive and direct cause even of parts of the Antitrust
Litigation. Id. at 7-8. Finally, OneBeacon argues it has “refrained from publicly disclosing
other details” that it is “not at liberty allege . . . in a public filing.’ld. at 8. And, if the court
concludes that BCBSA'’s arguments have méiteBeacon contends the court should, at most,
grant OneBeacon leave to améaglead additional factdd. The court addresses each
argument, in turn, below.

A. Fair Notice

First, OneBeacon argues that the First Awhed Complaint provides BCBSA fair notice
of its subrogation claim and the basis for it, so the court should demydtion to dismiss.
OneBeacon explains that BCBSA “is, ultimatelye #mtity whose exclusive and direct actions
caused the antitrust lawsuits.” Doc. 90 atA®id, OneBeacon argues, it has alleged as much as
the parties need to engage in discovery i@l the facts needed to “determine if the
indemnification provision[s] ultimately appl[yp support OneBeacon'’s request for recovery.”

Id.
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OneBeacon’s argument contends thaaliisgation that BCBSA must defend and
indemnify BCBSKS for the Antitrst Litigation is sufficient tallege implicitly that BCBSA'’s
activities “are the exclusive and direct cause of the antitrust lawsudtsat 4. The First
Amended Complaint alleges that, under the héseAgreements, “BCBSA agreed to defend and
hold [BCBSKS] harmless against claims arisirmniractivities such as those alleged” in the
Antitrust Litigation. Doc. 55 at 3 (Am. Compl. § Sge also idat 24, 25, 42 (Am. Compl. 1
67, 77, 146-47). And, OneBeacon argues, the Air&nded Complaint also contains other
allegations that place BCBSA on notice of thernlaigainst it. OneBeacon points to three other
allegations that, it contends, adequately allegefititrust Litigation is exclusively and directly
BCBSA's fault, making its claim that BCBSust indemnify BCBSKS under the License
Agreements plausible.

First, OneBeacon cites its allegations almg005 letter sent from member plan to
BCBSA where, OneBeacon says, the member “notesBIGB$A’$ barring its members from
certain types of business activtieould raise questionmder antitrust laws.” Doc. 90 at 4.
Second, OneBeacon refers to the subscriber gfairdiass certificatiormotion in the Antitrust
Litigation, where the subscriber plaintifidiscuss how [BCBSA] monitors and enforces
exclusive service areas (whiphohibit Blue entities from $léng insurance outside certain
geographic areas) and the nationatledforts rule (which setgvenue caps on certain portions
of a Blue’s income).”ld. OneBeacon explains the subscribeximiffs’ motion “also states that
[BCBSA enforced the restrictions, includy by monetarily sanctioning Bluesldl. Third,
OneBeacon points to a different case—"the Anth@igna litigation”—where one member plan
“considered ways to modify, attack or elirate the national bestferts rule, including by

potentially joining theplaintiffs in the antitrust lawsuit againfBCBSA],” that is, the member
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“viewed [BCBSA as restricting itability to act.” Id. OneBeacon argues these allegations
“show(] that its position is not founded in raggeculation: others—acluding Blue entities—
have directly and indirectly asserted tREBSA’s] activities are the cause of the alleged
antitrust restrictions.”ld. at 4-5. So, it asserts, it hakeged BCBSA'’s “activities are the
exclusive and direct cause of the antitrust lawsuild.’at 4.

But, BCBSA argues OneBeacon has not allegetsfthat bring the monetary relief it
seeks within the indemnification provisionBoc. 91 at 3—6. BCBSA asserts the costs BCBSKS
has incurred arise from defending the Antitrust Litigation where, as OneBeacon admits and
indeed alleges itself, the subibar and provider plaintiffs algge BCBSKS jointly conspired with
BCBSA and other member plans. Doc. 92.atSo, BCBSA contends, OneBeacon has not
asserted any allegations pé#tly showing the costs aroegclusively and directly from
BCBSA's activities, as required ftine indemnification provisions to apply. Doc. 91 at 2. Nor
could OneBeacon so allege, BCB8éntends, because the claimghe Antitrust Litigation
allege joint conduct, meaning the claims cannot axstusively and directlfrom BCBSA'’s
activities under the plain @aning of those worddd. at 2—3. BCBSA correctly argues that the
First Amended Complaint never alleges exgdiydihat BCBSA'’s conduct was the exclusive and
direct cause of the Antitrust Litigation. D&l at 4. And, BCBSA contends, the allegations
OneBeacon does identify to support itsidhat BCBSA must indemnify BCBSKS (and
OneBeacon through its subrogation rights) do lega adequately any exclusive and direct
conduct of BCBSA leading to OneBeacon’s requested relief eiter.

The court begins with OneBeacon'’s allegas@bout BCBSA'’s obligation to indemnify
BCBSKS under the License Agreements. Theacthurt addresses thénet allegations that,

OneBeacon contends, make its claim indemnayntlagainst BCBSA plausible. As explained
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below, OneBeacon makes merely conclusalggations that BCBSA must defend and
indemnify BCBSKS for “BCBSA’s conduct as alletjen the Antitrust Litigation, Doc. 55 at 42
(Am. Compl. T 146), and nowhere has OneBeadleged plausibly that BCBSKS has sustained
“claims, damages, liabilities and costs . . . [tlai$e exclusively and dictly as a result of the
activities of BCBSA.” Doc. 55-at 7 (1 14); Doc. 55-6 at 7 (##). So, the court rejects
OneBeacon’s argument that it has stated asfidiclaim and put BCBSA on notice of it.
Indeed, the problem with OneBeacon’s argunieitiat it has allegkno facts that make
its allegation that BCBSA must defend andemnify BCBSKS plasible under the plain
language of the License AgreenenBCBSA may have notice of the claim—in the sense that
the First Amended Complainsserts a subrogation claim—ath& only way subrogation could
apply is if OneBeacon covered BCBSKS's cdkts arose exclusively and directly from
BCBSA's activities. But, OneBeacon just makeconclusory allegation that BCBSA must
defend and indemnify BCBSKS for the amouB8BSKS has paid defending the Antitrust
Litigation. Doc. 55 at 42 (Am. Compl. 1 146A\nd, it attaches the License Agreements which
provide BCBSA has agreed to indemnify BCBSK& fdaims, damages, liabilities, and costs of
every kind” that “aris@xclusively and directlgs a result of the activities of BCBSA.” Doc. 55-
5at 7 (1 14); Doc. 55-6 at(Y 14) (emphasis added). OneBeacon’s ““conclusory statement™
that BCBSA must indemnify BCBSKS in connextiwith the Antitrust Litigation does not
“suffice™ to state a claim for relief.Bixler, 596 F.3d at 756 (quotingbal, 556 U.S. at 678).
Instead, OneBeacon must supply fatalgegations that “raise [its claimed] right to relief above
the speculative level. Twombly 550 U.S. at 555 (citations omitted). And OneBeacon hasn't

done that here. The First Amended Complaint simply provides no factual allegations to support
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OneBeacon'’s claim made in its Opposition BBEBSA’s exclusive and direct activities caused
the antitrust lawsuits.

The First Amended Complaint does not allegatndiaims, damages, liabilities, or costs
from the Antitrust Litigation BCBSKS has undertakéat arise “exclusively and directly” from
BCBSA's activities. OneBeacon ingst could discover facts thatake its claim plausible.

But, to survive a motion to dismiss, a complaint first must contain factual allegations sufficient
to state a plausible claim for relieiee Christy Sports, LL.G55 F.3d at 1191-92 (explaining a
complaint is not required to provide detailed factual allegations but they must raise plaintiff's
right to relief above a ggulative level). OneBean’s implicit assertion that all or at least part

of the Antitrust Litigation that BCBSKS hae&fended and sought coverage for must arise
exclusively and directly froBCBSA'’s activities does not a@hie that level. OneBeacon’s
allegations only identify the joint conduct iretintitrust Litigation; buthey never explain how
the claims, damages, liabilities, or costs BCBSI&S incurred arose exclusively and directly as
from BCBSA'’s activities.

For example, as BCBSA argues, the Firstelahed Complaint’s allegations about the
Antitrust Litigation describe joint conducBee, e.g.Doc. 55 at 7 (Am. Compl. 1 29) (alleging
the antitrust lawsuits involve claims tA€BSKS, BCBSA, and other member plans “conspired
to leverage their economic power and madahinance” violating antitrust laws), 8 (Am.
Compl. T 33) (alleging the claims in the praidrack of the AntitrusLitigation allege BCBSA
and the member plans agreed “not to compesgagone another, butstead to cooperate and
coordinate their activities”), 9 (. Compl. 1 36) (alleging the chas in the subscriber track of
the Antitrust Litigation allege the member pdamave agreed “not to compete against one

another, but instead cooperate and coordithetie activities” andhey “agreed to cease
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competing and to impose operational uniformity on themselves . . . by carving out exclusive
service areas and establishing BCBSA’s umifoules and regulains, including BCBSA'’s
Membership Standards and Guidebrunder the License Agreementmt they “formalized”

this cooperation in the license agreemehtBut beyond the conclugpallegations about

BCBSA's liability, the First Amended Complaint nealeges explicitly any facts that show the
Antitrust Litigation claims and the costs of defending them arose “exclusively and directly” from

BCBSA's activities. And, as explained nexte thirst Amended Complaint doesn’t include

! Indeed, Count One of the subscriber tracthefAntitrust Litigation alleges a conspiracy in

restraint of trade violating Section 1 of the Sherhanh Subscriber Track Third Amended Consolidated
Class Action Complaintn re Blue Cross Blue Shield Antitrust Litig. MDL 2408&. 2:13-cv-20000-

RDP (N.D. Ala. Apr. 17, 2017), ECF No. 1082 at 2XBount Two asserts a conspiracy to monopolize
violating Section 2 of the Sherman Add. at 216. The Kansas claim&ounts 45 through 51, similarly
allege conspiracy in restraint of trade and monoplaims, as well as a claifor unjust enrichmentld.

at 270-279. The subscriber plaintiffs allegeBB8®, BCBSKS, and other member plans conspired to
restrain trade by agreeing to divide and allocate ggabge markets to sell healthsurance into exclusive
geographical areas through license agreementabership standards, and guidelin&ge, e.qid. at

271 (1 1117). They also allege BCBSKS has monopolyer that it uses to restrain trade unreasonably
and inflate premiums artificiallySee, e.gid. at 273 (1 1127). The provider track is simil&ee
Consolidated Fourth Amended Provider Compldimte Blue Cross Blue Shield Antitrust Litig. MDL
2406 No. 2:13-cv-20000-RDP (N.D. Ala. Apr. 1M27), ECF No. 1083 at 0#181, 225-236 (asserting
various damages claims based on market allocatioepiracy, price fixing and boycott conspiracy,
monopsonization, and conspiracy to monopsonize).

The court may take judicial notice of the filingsthe Antitrust Litigation, but the allegations
asserted in them are considered only for their content—the court does not accept thenTa #68.
F.3d at 1264 n.245ee also St. Louis Baptist Temple, Inc. v. F.D.B05 F.2d 1169, 1172 (10th Cir.
1979) (“[Flederal courts, in appropriate circumstanoggy take notice of proceedings in other courts,
both within and without the federal judicial system, if those proceedings have a direct relation to matters
at issue.”). The court cannot surmise from its rewaéthe complaints in the Antitrust Litigation that any
exclusive and diredctivities of BCBSA may have resulted in claims, damages, liabilities and costs that
BCBSKS has incurred. Section 1 of the Shermanréaches concerted activity, but “does not reach
conduct that is wholly unilateral.Copperweld Corp. v. Indep. Tube Co67 U.S. 752, 768 (1984)
(citation and internal quotation marks omitted). Secf of the Sherman Act, on the other hand, “does
reach both concerted and unilateral behavitd."at 767 & n.13. But, OneBeacon never provides any
factual allegations plausibly showing how any claimghe Antitrust Litigation arose exclusively and
directly from BCBSA's activities while no conduct by BCBSKS played a part in those claims. And, as
discussed in more detail next, OneBeacon has not agpléiow any of its allegations give rise to an
inference that BCBSKS has sought coverage for deferpenses that arise exclusively and directly as a
result of BCBSA's activities either.
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allegations that give rise to a reasonablerarfee that BCBSKS has defended such claims or
incurred such costs.

OneBeacon contends “the March 2005 lettdre’ fact BCBSA has “sanctioned Blues for
not complying with its dictate¢sand BCBSA's ability to “follav[ ] the Anthem-Cigna trial”
show that BCBSA's “activities are the exclusive anecli cause of the antitrust lawsuits.” Doc.
90 at 9. The court disagrees. Those allegatimaisthe materials thegite do not plausibly
allege that the costs BCBSKS has incurred defending the Antitrust lotigatbse “exclusively
and directly” from BCBSA's activities. Nor dodk support any inference to that effect that
rises above a speculative level.

1. 2005 Letter

First, OneBeacon cites the 2005 letted argues that BCBSA'’s “barring its members
from certain types of business activities coulde@jgestions under antitrdatvs.” Doc. 90 at 4.
The First Amended Complaint attaches this lettart to BCBSA on behalf of certain member
plans and alleges it discusses how “BCBSA’sndfto restrict unbranded business outside of
exclusive territories could raig®ncerns over potential violation$ antitrust laws.” Doc. 5&t
24-25 (Am. Compl. 1 71). BCBSA argues in respofiBeat one Blue Plan may have disagreed
with particular rules at one point in time doesg support that the MDL assues in that case
result from BCBSA's exclusiveonduct.” Doc. 91 at 4.

It's true. OneBeacon neither alleges in Eirst Amended Complaimtor explains in its
Opposition what it is that BCBSA barred BSBS#&mn doing, let alone how any such activity
of BCBSA was thexclusive and direatause of the Antitrust Ligation and the costs BSBSKS

has incurred defending§tOneBeacon’s citation to this 20@8ter does not raise its assertion

8 Presumably, OneBeacon is arguing the NBE amd the License Agreements’ exclusive service

area restricted BCBSKS in a way that violatetitarst laws. But, OneBeacon doesn’t include any
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that BCBSA is thexclusive and direatause of the Antitrustitigation above a speculative

level. Also, OneBeacon doesn’t explain hodiscussion between certain member plans and
BCBSA in 2005 about BCBSA rules makes the costs BCBSKS has incurred defending the
Antitrust Litigation exclusively and directlyrasult of BCBSA'’s activities. The letter does
include a discussion whether—BCBSA adopted certain rules—eibuld implicate antitrust

issues. Doc. 55-7 at 6. But, that discossioesn’t explain and it won't support a reasonable
inference that the Antitrust Litigation atite costs BCBSKS has incurred defending it arise
exclusively and directlfrom BCBSA's activitieS. The court thus concludes the 2005 letter does
not suffice to make OneBeacon’s contention—ookeven explicitlynade in the First

Amended Complaint—that the Antitrust Litigan was “exclusively and directly” caused by

BCBSA more than speculative.

allegations supporting an inference that the NBE oulexclusive service areas were “exclusively and
directly” the result of BCBSA's activities. AndneBeacon never addressees the implications of
BCBSKS and the other member plans agreeing to the restrictions.

o The letter explains it was sent to BCBSAdspond to a memorandum directed to all Blue Plan
CEO:s that discussed the benefits and disadvantagessdlidating ownershipf the Blue Plans based

on trademark law issues. Doc. 55-7 at 1. Thersummarizes how the memorandum had warned that
the member plans presently were not restrictesh fioperating competitive, non-Blue-branded business in
other statesld. at 2. But, the letter explains BCBSA’s Board “repeatedly has decided to permit non-
branded business outside a licensee’s primary service dceal"lhe memorandum also had argued that
BCBSA's rules permitted licensees to engagdirectly competitive practicedd. at 5. And, the
memorandum opined, BCBSA'’s Board had “circumscritheduse of co-brands outside of a Plan’s
exclusive service arealfd. The letter responded to the mematam, asserting that BCBSA’s Board had
reviewed issues about “competition with the Bluenbfzand adopted new rules that restricted branded
competition but did not restrict unbranded competition or prohibit co-branttingr'he letter explained

that “there is significant doubt whether, untltee antitrust laws, an association like BCB&AIld

lawfully bar members from engaging in unbrashdeisiness outside their exclusive territorieksl” at 6.

And, it explained that the BCBSA rulpsrmitthe use of co-brands or unbranded business outside a
plan’s exclusive service aredd. at 5—6. The letter opined thaetBCBSA rules restricting certain trade
names “are sufficient, without a flat aiiégal bar on all competing productsld. at 6-7.
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2. Subscriber Plaintiffs’ Class Certification Motion

Next, OneBeacon relies on its allegatiobsw the subscriber plaintiffs’ class
certification motion and materialsedto support it. OneBeacoregjes that the subscribers in
the Antitrust Litigation allegécertain Blues believe thatehimitation on non-Blue revenue
caused by the national best efforts rule only protects and enhances the Blue brand by restricting
competition against the Blue brand.” D&6&.at 24 (Am. Compl. § 70). OneBeacon’s
Opposition elaborates, explainingthhe subscriber plaintiffs “discuss how [BCBSA] monitors
and enforces exclusive service areas (which prbBiue entities fronselling insurance outside
certain geographic areas) and the national best efforts rule (sdti€ihevenue caps on certain
portions of a Blue’s income).” Doc. 90 at @neBeacon notes the subscriber plaintiffs’ motion
“also states thaB[CBSA enforced the restrictions, includj by monetarily sanctioning Blues.”

Id.

BCBSA's Reply argues that this allegation slo¢ allege—at least not adequately— that
the Antitrust Litigation is bsed on BCBSA's exclusive conduddoc. 91 at 4. Instead, BCBSA
argues, the subscriber plaffgi motion discusses “the alledgoint conduct underlying both the
MDL plaintiffs’ and OneBeacon’s complaintsltl. And, BCBSA assert$that certain Blue
Plans may have disliked certain Blue rules-wtdch all Blue Plangagree to be bound—says
nothing about BCBSA'’s exclusive conducid.

Again, the First Amended Complaint’s alléigas do not allege plausibly or support a
reasonable inference that the costs BCBSKS has incurred arose exclusively and directly from
BCBSA's activities. As BCBSA noted, and as OneBeaitself alleges, # Antitrust Litigation
allegegoint conductwhere BCBSKS and other member plans, through license agreements with

BCBSA, have agreed “not to compete agaioms another” and, instead, to “cooperate and
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coordinate their activities on ati@wide basis” to maximize prité. Doc. 55 at 8 (Am. Comp.

1 33). The subscriber plaintiffs’ class certifioa motion similarly discsses joint conduct. It

does not support a reasonable inference that BCBSA'’s exclusive and direct conduct led to the
costs for which BCBSKS seeks coverage.

Indeed, the court has reviewttk parts of the subscribglaintiffs’ motion cited by
OneBeacon.SeeMemorandum of Points and AuthoritiesSupport of Subscriber Plaintiffs’
Motion for Certification of Nationwide Injuniive Class or, in the Alternative, Alabama
Injunctive Class|n re Blue Cross Blu8hield Antitrust Litig. MDL 2406No. 2:13-cv-20000-
RDP (N.D. Ala. Apr. 15, 2019), ECF No. 240814t-14. One page earlier the subscriber
plaintiffs describe how the defendants are 2iependent companies—35 plans licensed to sell
health insurance using the Blue Cross and Bloield names and marks and BCBSA, an “entity
created and controlled by the Blues to issue those licengksat 10. And, the materials cited
by OneBeacon describe how the member plaasélall agreed to be bound by the license
agreements,” and “the license agreemeatstitute an agreement not to competiel.”at 11.
When some members began to compete by selhbganded business, thabscriber plaintiffs
assert the Member Plandeveloped the National ‘Best Effstrtrule” which restricts “revenue
and competition.”ld. at 12 (emphasis added). They assert that “[e]MEmber Plan agreetb
be bound by NBE revenue capdd. at 13 (emphasis added).

Then, the motion goes on to disctiss points argued by OneBeacon—noting that
BCBSA “monitors and enforces” the exclusive sesvareas and NBE rule and enforces them
through monetary sanctiontd. So, while the member plans may have believed the NBE rule
and exclusive service areas restrict competiind while BCBSA may enforce the rules, the

subscriber plaintiffs’ motion asserts the menstaeveloped the rulend all agreed to the
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restrictions. The factualccuracy of the subscriber plaintifisssertions is not for this court to
decide on a motion to dismiss. But, to decihis motion properly, the court must decide
whether the materials cited by OneBeaconstgport a reasonable inference that BCBSA’s
activities “exclusively and directlyaused the Antitrust Litigation claims and the expenses for
which BCBSKS seeks coverage from OneBeacon. They do not.

3. Anthem-Cigna Litigation

Finally, OneBeacon relies on &flegations about the Anthe@igna litigation. Doc. 55
at 24 (Am. Compl. 11 68-69) (alleging “[d]Jocants and testimony provided by Anthem in the
Anthem-Cigna Litigation, according to the Subseréy demonstrate that certain Blues believe
that the purpose of the BCBSA'’s National Best Effattle (“NBE”) is to retrict competition”).
OneBeacon’s Opposition describes how the subscribertifis cited this litigation in their class
certification motion because onember plan had “consideraagys to modify, attack or
eliminate the national best efforts ruiliecluding by potentially joining thplaintiffsin the
antitrust lawsuiagainst [BCBSA]"—.e., the member “viewed|CBSA as restricting its ability
to act.” Doc. 90 at 4. BCBSA responds toeBeacon’s argument, contending that the Anthem-
Cigna litigation is about tavparties to a failed merger and is lexaant to this case. Doc. 91 at 4.
And, it argues, OneBeacon’s argumdmased on that lgation do “not suppadrthat the MDL is
about BCBSA's exclusive conductld.

The court concludes that OneBeacon’s aliega cannot support a reasonable inference
that BCBSA is liable for the subrogatickaim alleged by OneBeacon’s First Amended
Complaint. The subscriber plaintiffs’ motiormains Anthem complained about the NBE rule
and how it limited its ability to growSeeMemorandum of Points am&uthorities in Support of

Subscriber Plaintiffs’ Motion for Certificain of Nationwide Injuniive Class or, in the
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Alternative, Alabama Injunctive Clads, re Blue Cross Blue Shield Antitrust Litig. MDL 2406
No. 2:13-cv-20000-RDP (N.D. Al&pr. 15, 2019), ECF No. 2408 at 17-18nthem wanted to
merge with Cigna, but the NBE rule would coastrits growth, post-megy, by restricting the
revenue for non-Blue branded businekts. So, Anthem looked for ways to eliminate the NBE
rule. Id. These options included helping the subscrgdaintiffs as a means to get the rule
changed.Id. at 18. The proposed merger ultbelst was ruled anticompetitivdd. The First
Amended Complaint’s allegations about thetfem-Cigna litigationaccepted as true and
viewed in the light most favorable to OneBeacdmyve merely that the subscriber plaintiffs in
the Antitrust Litigation believe certain BCBSA ralevere intended to restrict competition, and
that some member plans believed thles restricted corefition or their ability to act. But, for
the same reasons that applyttie subscriber plaintiffs’ othelass certification arguments, the
Anthem-Cigna allegations do natlege plausibly or support anference that the Antitrust
Litigation and costs BCBSKS has incurred defending it aegskisively and directlfrom
BCBSA's activities. OneBeacon’s discussion @& #inthem-Cigna litigation and one member’s
dissatisfaction with a rule it agreed to follow da®t transform the Antitrust Litigation’s claims
alleging an agreement among entities not to @mpp ones where BCBSA'’s activities could
have exclusively and directly caused the sdst which BCBSKS seeks coverage. Nor do the
Anthem-Cigna litigation allegations give theurt reason to believe OneBeacon can muster
support for its claim that BCBSA'’s activities ‘@usively and directly” led to the defense
expenses OneBeacon has covered under its policy.

In sum, OneBeacon argues its allegatiaressufficient to allege BCBSA was the
exclusive and direct cause of the Antitrugigation and make OneBeacon’s position that

BCBSA is liable more than mere speculatiosdaese “others—includg Blue entities—have
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directly and indirecthasserted that [BCBSA'sictivities are the cause thfe alleged antitrust
restrictions.” Doc. 90 at 4-5. But none of its allegations plausibly allege the costs incurred by
BCBSKS arosexclusively and directlfrom BCBSA's activities. Nor can they support an
inference that can rise above &aplative level to that effecebause the allegations all tie back

to the Antitrust Litigation, where the subscrilagrd provider plaintiffallege a conspiracy

among BCBSKS, BCBSA, and the other membangl So, OneBeacon’s allegations about a
letter from a member plan to BCBSA from 2005 udscriber plaintiffs’ motion in the Antitrust
Litigation, and the Anthem-Cigna litigatiaio not plausibly allege BCBSKS has incurred
defense expenses or is defemdclaims that arose exclusiyednd directly as a result of

BCBSA's activities.

Without alleging any facts suggesting BCBSK&s incurred costs “exclusively and
directly” as a result of BCBSA’activities that OneBeacon theovered under the OneBeacon
Policy, OneBeacon has not statgalausible subrogation claim. @tcourt is unable to draw a
reasonable inference tHRCBSA is liable herelgbal, 556 U.S. at 678 (citingfwombly 550
U.S. at 556). The court thus dismisses titeagation claim, despite OneBeacon’s argument
that it provided fair notice to BCBSA.

B. Facts to Support Indemnification

The crux of OneBeacon’s second argument agdismissal is that “[a]llegations do not
defeat allegations.” Doc. 90 at 1. OmeBon contends that, because BCBSA relies on
allegations from the Antitrust Litigation togare the License Agreements’ indemnification
provisions do not apply, the court should deny its amoto dismiss. It asserts the allegations in
the Antitrust Litigation “do not dictate whether the indemnification provision applies—the facts

do.” Id. So, OneBeacon argues, just because “th&rasitiawsuits allege a conspiracy among
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multiple entities” and that BCBSA “acted in camntwith others” doesn’t mean it can’t produce
facts that show BCBSA was the exclusive dirdct cause of thAntitrust Litigation. Id. at 5.
And, OneBeacon says, it intends to discover facts through this lawsuit that show the
indemnification provisions apply, even though jointiaty is alleged in tle Antitrust Litigation.
Id. at 1, 6.

OneBeacon refutes BCBSA'’s argument thatitidemnification prowsions can’t apply
because the claims allege condiog other entities and not jJuBCBSA, asserting whether the
indemnification provisions applies “depends on factd.”at 6. It admits: “The relevant facts
[in the Antitrust Litigation] have not been determinedd” But, at the motion to dismiss stage,
OneBeacon argues, the court carcansider BCBSA's potential evidence—the allegations from
the Antitrust Litigation about joint conduct—anaust only consider whether the First Amended
Complaint is legally sufficient to state a claimal. at 5. And, OneBeacon asserts that plaintiffs
in the Antitrust Litigation may not carevhois ultimately responsible for the alleged antitrust
activity if they obtain joint and sexad liability,” but OneBeacon caredd. at 6. It intends to
exercise its subrogation rightsrecover damages from BCBSinder the License Agreements’
indemnity provisions for amounts BCBSK®urred for conduct for which BCBSA was
responsible.ld. So, while the Antitrust Litigatiomallegesa conspiracy, OneBeacon contends it
still can argue that “the undging conduct originates witBCBSA]” and, it asserts, BCBSKS
can allocate responsibility foine Antitrust Litigation costs to BCBSA based on the indemnity
provisions. Id.

But, the problem is OneBeacon itself hasait#ged plausibly that BCBSKS has incurred
costs that arose “exclusively and directly” fr&@@BSA’s activities. Sait is OneBeacon’s own

allegations that fail to state a claim upon whelef can be granted. And, as BCBSA correctly
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argues, OneBeacon’s own allegation that BCBSlfalse relies on allegations and arguments
from the same Antitrust Litigain that BCBSA uses to argue fitismissal. Indeed, the First
Amended Complaint alleges that “BCBSA is obleghtpursuant to the License Agreements . . .
to save, defend, indemnify and hold [BCBSK®afmless with respect [to] BCBSA'’s condast
alleged in the Underlyingawsuits and/or MDL Actioh. Doc. 55 at 42 (Am. Compl. 1 146)
(emphasis added§ee also idat 25 (Am. Compl. { 77) (“TdnLicense Agreements between
BCBS-KS and BCBSA require thBICBSA defend and indemnify BCBS-KS in connection with
the Underlying Lawsuits.”).

OneBeacon itself alleges the Antitrust Litigatiinvolves allegationsf joint conduct.
Id. at 47 (Am. Compl. { 161). It never makes &mtual allegations about exclusive and direct
conduct of BCBSA in the Antitrust Litigatn for which BCBSKS has incurred defense
expenses. So, it is proper for BCBSA to discakegations from the Antitrust Litigation
because OneBeacon itself cited them in its First Amended Complaint and relied on them for its
claim that BCBSA is liable. Doc. 91 at 5. Bgnsidering the parties’ arguments about the
Antitrust Litigation, the court is ndtveigh[ing] potential evidencthat the parties might present
at trial"—it is “assess[ing] whether the plaintiff's complaint alone is legally sufficient to state a
claim for which relief may be grantedDubbs v. Head Start, Inc336 F.3d 1194, 1201 (10th
Cir. 2003) (citation and internal quotation marks omittel)e court accepts the factual
allegations in the First Amended Complaint about the Antitrust Litigation as true and views them
in the light most favorable to OneBeacon. Eirethat forgiving light, the First Amended
Complaint’s allegations do not plausibly giéeethat BCBSA's activities “exclusively and

directly” caused the costs BCRS asks OneBeacon to cover.
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OneBeacon also contends that the court’s dismissal of its claim would make the
indemnification provisions illusory becausevibuld mean BCBSA doesn’t have to defend
BCBSKS simply because the Antisit Litigation names BCBSKS asdefendant. Doc. 90 at 6.
This is so, it argues, because if a complaames BCBSKS as a defendant it should include
allegations saying BCBSKS is a responsible paldy.And, if that is all it takes to eliminate
indemnification, the provision in the Licenser&gments would be illusory and BCBSA would
never have to indemnify BCBSK8r any claims or other cosits lawsuits against BCBSKS and
BCBSA. Id. BCBSA refutes this argument effectivelit.explains that BCBSA is not arguing
that it would never have to indmify [BCBSKS] (or any Blue PIgrfor a lawsuit filed against it
for BCBSA's exclusive and direct conduct.” @®1 at 6. “Nor is BCBSA arguing that the
indemnification provision does not apply jl&tcaus¢gBSBSKS] is a named defendant in the
MDL.” Id. Instead, BCBSA contends, the indemeafion provision “does not apply here
because, as OneBeacon alleges, the case foh WmeBeacon seeks indemnification alleges a
conspiracy among BCBSA, [BCBSK%nd other Blue Plans.Id.

OneBeacon’s illusory argument is unpersuasive. Again, OneBeacon never alleges any
exclusive and direct conduct of BCBSA forian BCBSKS has incurred costs. The Antitrust
Litigation involves conspiracy claims, and Omi8on never alleges any facts about how these
claims arise exclusively and directly fron€BSA’s activities. OneBacon doesn’t explain nor
can the court surmise how BCBSA's activities are the exclusive and direct cause of the defense
costs BCBSKS has incurred; both allegations andfpof a conspiracyecessarily involve more
than one defendant and OneBeacon alleges BCEBSIK&Rd to the License Agreements. The
Antitrust Litigation asserts other monopoly angushenrichment claims against BCBSKS as

well. But, OneBeacon’s First Amended Complaiaver alleges any fadisat plausibly allege
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these claims arose exclusively and directly flB@BSA’s activities either While the Antitrust
Litigation appears, in large measure, to center on an alleged conspiracy where all member plans
agreed not to compete, OneBeacon speculaéeAntitrust Litigation ultimately will find
BCBSA solely responsible for the alleged anstractivity. But, it never provides factual
allegations to support this assertion. Andhwitt any factual allegatis plausibly alleging
exclusive and direct awgities of BCBSA that are the badw the claims BCBSKS has incurred
costs defending, OneBeacon’s illusory argument is not persuasive.
C. Partial Indemnification

Next OneBeacon argues the indentation provisions aren’tleor nothing. Doc. 90 at
7. OneBeacon contends it halegéd sufficiently that BCBSA was the exclusive and direct
cause of the entir&ntitrust Litigation. Id. at 7—8. But, alternataly, it argues that BCBSA was
the exclusive and direct causkpart of that litigation.ld. And so, it contends, BCBSA may not
have to indemnify BCBSKS for ¢hentire Antitrust Litigation.d. But, at a minimum, BCBSA
could have to indemnify BCBSK®®r some claims, damages, lifies, or costs if OneBeacon
shows that BCBSA is the exclusive and diremtise of some part of the lawsuid. BCBSA
responds to this argument, contending that “OneBeacon cites no authority for the proposition that
the indemnification provisions here allow [BSRS] (or OneBeacon as subrogee) to allocate
defense costs and potential liabilities amores of conduct.” Doc. 91 at 6. And, BCBSA
argues, even if OneBeacon could allocates;atstvould be futile because the Antitrust
Litigation alleges joint conducnd no claims in the Antitrust tigation allege exclusive conduct
against BCBSA.Id.

Once more, OneBeacon has not alleged aoisfthat plausibly state a claim, so

OneBeacon’s argument can’t save its claim.eRglained above, the First Amended Complaint
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does not allege any facts thatcepted as true, plausibly shB@BSA exclusively and directly
caused all, or even part of, the Antitrust Litigation. Nor does OneBeacon explain in its
Opposition what part or parts of the Antitruiigation BCBSKS has defended that were caused
exclusively or directly by BCBSATo state a plausible claim for relief, OneBeacon must do so.
It has not. OneBeacon’s Opposition merely arghas“even if [BCBSA] is not the exclusive

and direct cause of thentirelawsuit, that does not preve®CBSA] from being the exclusive

and direct cause sbme parbf the lawsuit.” Doc. 90 at 7.

OneBeacon also attacks BCBSA'’s assertion‘tatlusively and diretly” is plain and
unambiguous language. It relies on a Wiscoiggrmediate appellate court opinion that
interpreted “exclusively” in the context of agperty tax exemption statute to mean “primarily”
or “principally” and not “solely” of‘purely.” Doc. 90 at 7 (citin§Vis. Dep’t of Revenue v.
Parks-Pioneer Corp487 N.W.2d 63, 66 (Wisc. Ct. App. 1992))here, the court determined
the equipment was “exclusively” used for recycling even though 10% of its use was performing
deliveries because it was primarily used faryrcling activities and thdeliveries were an
incidental use to the exempt purpogarks-Pioneer Corp.487 N.W.2d at 66. Basically,
OneBeacon argues it has stadgolausible claim against BCBS#s long as it alleges BCBSA's
activities are the primary cause of the Antitrust Litigati@eeDoc. 90 at 7-8. And, it contends,
the parties further can “prolblee meaning, intent and application” of the “exclusively and
directly” language during discoveryd. at 8.

This argument is unavailing as well. Fare, OneBeacon hasn't alleged any exclusive
and direct activities of BCBSAyor has it alleged how BCBSA&tivities “primarily” caused
the Antitrust Litigation or even part of it. And, even if it plausibly b#dged facts capable of

supporting a finding that BCBSA bears primargpensibility for theclaims BCBSKS has
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defended, the parties chose lllinois leagovern their License AgreementSeeDoc. 55-5 at 9

(T 21); Doc. 55-6 at 9 (T 21). As BCB%#gues, Doc. 91 at 7-8, under lllinois law the
construction of a contract is a question @¥ End that state’s law idicts courts to give

undefined contract terms theilain and ordinary meaningsee Lapham-Hickey Steel Corp. v.
Prot. Mut. Ins. Cq.655 N.E.2d 842, 846 (lll. 1995unt v. Farmers Ins. Exch831 N.E.2d
1100, 1102 (lll. Ct. App. 2005). A contract prowaisiis not ambiguous just because a party can
“suggest creative possibilities for its meaningitint, 831 N.E.2d at 1102 (citations and internal
guotation marks omitted). Instead, the court Btwould see if the undefined term has a plain,
ordinary, and popular meaning andsdf, enforce the term as writtet.; see also Founders Ins.
Co. v. Munoz930 N.E.2d 999, 1005 (lll. 2010) (directing ctsuio look to a term’s dictionary
definition to determine its plain, dinary, and popular meaning).

“Exclusively” has a plain, ordinary, and popular meaning. Black’s Law Dictionary
defines exclusive to mean “[l]imited to a paui@r person, group, entity, ¢ing,” and “[w]hole;
undivided.” Exclusive Black’s Law Dictionary(11th ed. 2019). Siitarly, Merriam-Webster
defines exclusively as “in an exclusive mannie a way limited to a single person, group,
category, method, etc.Exclusively Merriam-Webster.cophttps://www.merriam-
webster.com/dictionary/exclusively (last visitAug. 1, 2020). Neither of these plain, ordinary,
and popular meanings supports interpretingridemnification provisions to mean BCBSA
must indemnify BCBSKS if BCBSA's activitiagere a primary contributor to the Antitrust
Litigation, or certain parts of it, as opposedtie single entity responsible between BCBSA and
BCBSKS. In contrast, the definitions of “prinigt and “principally” havedistinctly different
meanings. “Primarily” is defined as “for the most paffimarily, Merriam-Webster.com

https://www.merriam-webster.com/dictionary/primailsst visited Aug. 1, 2020). And Black’s
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Law Dictionary describes primary liability as “[Ipdity for which one is directly responsible.”
Liability, Black’s Law Dictionary(11th ed. 2019). Also, “pncipal” is defined as “most
important, consequential, or influentialPrincipal, Merriam-Webster.com

https://www.merriam-webstarom/dictionary/principa(last visited Aug. 1, 2020). Black’'s Law

Dictionary describes “principal” as “[c]hiefirimary; most important” or as someone with
“primary responsibility on an obligation, as opposed to a surety or indoRencipal adj,
Black’s Law Dictionary(11th ed. 2019)Principal n, Black’s Law Dictionary(11th ed. 2019).
So, even if OneBeacon had made factual aliegathat BCBSA is primarily responsible for
some of the claims BCBSKS has defended, sudlagation would nostate a plausible claim
for indemnification under the plalanguage of those provisions.
D. Leave to Amend

Finally, OneBeacon argues the court shoulovait to amend its First Amended
Complaint if the court “believes [BCBSA’s] moti carries weight.” Doc. 90 at 8. OneBeacon
maintains that its First Amended Complasenough to put BCBSA on notice “particularly”
because BCBSA “has been intricately involvedhia antitrust MDL defense” and jointly has
defended it with BCBSKSId. But, if not, OneBeacon explains that BCBSA and BCBSKS'’s
joint defense is prejudicing its sulgration rights, and it “is not éiberty to allege details in a
public filing.” Id. For example, other allegations in the First Amended Complaint allege
BCBSKS has refused to provide requested danisand information to OneBeacon because
BCBSKS asserts a joint-defense privilegg. OneBeacon argues this refusal has prevented it
from determining how to allocate the lity between BCBSA and BCBSKS in the Antitrust
Litigation. 1d. So, while OneBeacon asserts its Firsteied Complaint contains enough facts

to state a viable claim, it contends thatitild amend its First Amended Complaint to plead
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those additionaldcts if necessaryld. at 8-9. If necessary, One8&con would plead certain
allegations under seal to comply with the protective ortter.

BCBSA responds to OneBeacon’s alternativsifan. It argues that if OneBeacon
needed to amend its First Amended Complaifil®portions of it undeseal, it already could
have moved the court for leave to do 8moc. 91 at 7. And, BCBSA argues, OneBeacon’s
vague suggestions in its Opposition aresudficient to support leave to amend.

Our court’s local rules providide requirements for a party seeking leave to amend a
pleading. SeeD. Kan. Rule 15.1. OneBeacon’s corien that it could amend its First
Amended Complaint to cure deficiencies, if tloeid finds any, does not cotypwith this rule’s
requirements. Nor does OneBeacon adequetgdiain why amendmeig merited. And, it
never analyzes the factors courts consider vaearmining whether to grant leave to amend a
pleading under Fed. R. Civ. P. 15(a)(3ee Calderon v. Kan. Dep’t of Soc. & Rehab. Servs.
181 F.3d 1180, 1185-87 (10th Cir. 1999) (explaining ‘thatmally a court red not grant leave
to amend when a party fails to file a formaltron” and that a request for leave to amend must
provide the “basis of the proposed amendmentrbefee court is requireb recognize that a
motion for leave to amend is before it”). ittWno properly supported Rule 15 motion to amend,
the court need not provide OneBeacon an opporttmigynend based on its vague request at the
end of its Oppositionld.; see also Barrett v. Univ. of N.Mb62 F. App’x 692, 694-95 (10th
Cir. 2014) (affirming district court’s decision tieny request to amend asserted in opposition
papers and noting a “formal motion to ameacompanied by a purported amended complaint,
gives the [trial] judge an opportupito consider whether the wecomplaint can pass muster”).

The court thus denies OneBeacon’s requedefe to file a Second Amended Complaint.
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IV.  Conclusion

For reasons explained, the court graB@BSA’s Motion to Dismiss (Doc. 83). The
indemnification provisions provide BCBSAilWindemnify BCBSKS for “claims, damages,
liabilities and costs aévery kind, nature, and descrgtiwhich may arise exclusively and
directly as a result of the adties of BCBSA.” Doc. 55-5 at 7 ({ 14); Doc. 55-6 at 7 (Y 14).
OneBeacon makes merely a conclusory allegaliahBCBSA must indemnify BCBSKS, and as
subrogee, OneBeacon, for BCBSA'’s conduct in conmeetith the Antitrus Litigation. But,
OneBeacon has not alleged plausibly any facts to support its claim that BCBSA's activities were
the exclusive and direct cause of the defewsts for which OneBeacon has provided coverage
to BCBSKS. So, the court grants BCBSA'stinn and dismisses Count IX, the subrogation
claim against BCBSA.

Because the court dismisses the only claiairesi BCBSA, the court directs the Clerk of
the Court to terminate defendant Blue Cross Bbeld Association a@ defendant in this
action.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant Blue Cross Blue
Shield Association’s Motion tBismiss (Doc. 8Bis granted.

IT IS FURTHER ORDERED THAT the Clerk of the Court idirected to terminate
defendant Blue Cross Blue Shield Assian as a defendaint this action.

IT IS SO ORDERED.

Dated September 21, 2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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