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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BEDIVERE INSURANCE COMPANY
fld/b/a ONEBEACON INSURANCE
COMPANY,

Plaintiff,

V.
Case No. 18-2371-DDC-JPO
BLUE CROSS AND BLUE SHIELD OF
KANSAS, INC., and ALLIED WORLD
SURPLUS LINES INSURANCE
COMPANY f/k/a DARWIN SELECT
INSURANCE COMPANY,

Defendants.

MEMORANDUM AND ORDER

Before the court is defendant Blue Croed 8lue Shield of Kansas, Inc.’s (“BCBSKS”)
Motion for Reconsideration, or the Alternative, tcCertify Questions (Doc. 57). Plaintiff
Bedivere Insurance Company f/d/b/a OeaBon Insurance Company (“OneBeacon”) has
responded (Doc. 62). And BCBSKS has repliedd363). For reasons explained below the
court grants, in part, BCBSKS’s Motion for €msideration but dees BCBSKS’s Motion to
Certify Questions.

l. Procedural History

OneBeacon filed this lawsuit againsteledants BCBSKS and Allied World Surplus

Lines Insurance Company f/k/a Darwin Select Insurance Conmgdiied World”) on July 17,

! OneBeacon’s Complaint names this defendarallied World Surplus Lines Insurance Company

f/k/a Darwin Select Insurance Company. But, inMigtion to Dismiss, Allied World referred to itself as
Allied World Specialty Insurance Compani/d Darwin National Assurance ComparfyeeDoc. 20 at
1.
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2018. Doc. 1. OneBeacon seeks a variety ofadatory relief against BCBSKS and Allied
World under 28 U.S.C. § 2201d.; see alsdoc. 55 (First Amended Complaint seeking
declaratory and monetary relief). @ugust 30, 2018, BCBSKS moved to dismiss all six
Counts asserted against it in the original Claimp. Doc. 17. Allied World moved to dismiss
the single Count against it on SeptemberZ21,8. Doc. 20. On September 25, 2018, Allied
World filed a related lawsuit againBBCBSKS seeking declaratory reliéflied World Specialty
Insurance Company v. Blue G®o& Blue Shield of Kansas, In€ase No. 18-2515-DDC-JPO
(the “Related Case”), which al$® pending before this coufrtFor a period, the case was stayed
while the parties mediated their claimsimth lawsuits. Doc. 38t 3. Meditation was
unsuccessful. Doc. 43. And, on Septen8ikr2019, the court entered a Memorandum and
Order (“September 2019 Order”) denying BCBSK&'sl Allied World’s Motions to Dismiss.
Doc. 52. That Order also granted OneBeacawddo file a First Amended Complairid. And
OneBeacon filed its First Amended i@plaint on October 14, 2019. Doc. 55.

BCBSKS now asks the court to reconsidee portion of the September 2019 Order—the
court’s denial of BCBSKS’s motion to dismi€sunt . Doc. 57 at 2. The court briefly
summarizes the facts relevant te ttlaim in that count, below.

Il. Factual Background

The court takes the following facts from Oree8on’s Complaint (Doc. 1) and attached
supporting documents and views them in the light most favorable to OneBeacon—the same

standard it applied when consiogy BCBSKS’s Motion to DismissS.E.C. v. Shield¥44 F.3d

2 The court may take judicial notice of the Related Cdsd.v. Hogan453 F.3d 1244, 1264 n.24

(10th Cir. 2006) (“[F]acts subject to judicial noticey be considered in a Rule 12(b)(6) motion without
converting the motion to dismiss into a motion fomsoary judgment. This allows the court to take

judicial notice of its own files and records, as well as facts which are a matter of public record. However,
the documents may only be considered to show tlegitents, not to prove the truth of matters asserted
therein.” (citations, alterationsnd internal quotations omitted)).
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633, 640 (10th Cir. 2014) (explaining that the coouist “accept as trudl avell-pleaded factual
allegations in the complaint and view them ia tight most favorable to the [plaintiff]” (citation
and internal quotation marks omittedijall v. Associated Int’l Ins. Cp494 F. App’x 902, 904
(10th Cir. 2012) (explaining that a court magatonsider “attached exhibits[] and documents
incorporated into the complaint by reference”).

BCBSKS purchased three insnca policies: (1) a primgiManaged Care Organization
Errors and Omissions Liability Policy fromlied World, with a $10 million coverage limit
(“Allied World E&O Policy”); (2) a primary Helthcare Organizations Bectors and Officers
Liability Policy from Allied World, with a$15 million coverage limit (“Allied World D&O
Policy”); and (3) a Managed Care Errarsd Omissions Excess Indemnity Policy from
OneBeacon (“OneBeacon Policy”). Docatll-2 (Compl. §{ 2—3). BCBSKS requested
reimbursement of defense expenses and indgmoverage from Allied World under both the
Allied World E&O Policy and the Allied World D&O Policy in connection with several antitrust
class actions (the “Antitrusiitigation”) against BCBSKS, whithave been “consolidated for
pretrial discovery proceedings inettNorthern District of Alabama.td. at 2 (Compl. 11 3-5).
While Allied World, subject to a reservation of rights, agreed to provide coverage under the
Allied World E&O Policy, it denied coverage under the Allied World D&O Pofidgl. (Compl.
1 6). BCBSKS also seeks reimbursement adiéfense expenses under the OneBeacon Policy.

Id. at 3 (Compl. 77 9-10).

3 The First Amended Complaint explains tB&BSKS believes it is entitled to coverage under the
Allied World D&O Policy and has filed a counteretaagainst Allied World for wrongful denial of
coverage in the Related Case. Doc. 55 at 2-3 (Am. Compl. 11 8-9).

4 The First Amended Complaint alleges tHéedl World E&O Policy has been exhausted and
OneBeacon has started to reimburse BCBSK8dtense expenses under the OneBeacon Padticyt 3
(Am. Compl. 1 12).



Count | against BCBSKS and Allied World rexptis a judicial declaration that BCBSKS
must exhaust “all primary insance” before the OneBeaconliey is triggered, including
coverage from Allied World under the Alliéiforld D&O Policy. Doc. 1 at 21-22 (Compl.

19 70-78)see alsdoc. 55 at 28—-29 (Am. Compl. 11 84)94eeking a declaratory judgment
that “the OneBeacon Policy is excess arad BCBS-KS must properly exhaust all other
insurance and indemnity to which it is entitleefore the OneBeacon Policy is triggered”).

The OneBeacon Policy contains several piowis relevant to Count I's request for
declaratory relief. First, the OneBeacon Policy, wheutlining its insuring agreement for
excess coverage, provides:

The Underwriter shall provide thénsured with insurance excess of the

Underlying Insurance set forth in ITEM [5! of the Declarations fa€laims first

made against thesured during thePolicy Period, provided that thé&nderlying

Insurance also applies and has been exiedidy actual payment thereunder, or

would apply but for the exhaustion of thepéicable limit(s) ofliability thereunder.

Doc. 1-3 at 10 (emphasis in origihalThe OneBeacon Policy definddriderlying Insurance”
as the Allied World E&O Policyld. at 3, 11. As OneBeacon acknowledges, the OneBeacon
Policy makes no reference to Allied World's D&O Policyee id. Doc. 19 at 11.

The OneBeacon Policy does state, however, that it “will apply in conformance with, and

will follow the form of, the terms, conditions, agreements, exclusions, definitions and

endorsements of tHénderlying Insurance.” Doc. 1-3 at 10. It goes on to identify exceptions

to “conformance with” the Allied World E&O Polig including that OneBeacon, as underwriter,

5 This case is before the court on a motion to reconsider a motion to dismiss. So, the court is

permitted to consider thesarance policies’ languag&ee Jacobsen v. Deseret Book, @87 F.3d 936,
941 (10th Cir. 2002) (“In addition to the complaint ttistrict court may consider documents referred to
in the complaint if the documerdse central to the plaintiff's claim and the parties do not dispute the
documents’ authenticity.”).

6 Through Endorsement Number 1, “all refereringthe OneBeacon] Policy to ‘ITEM 4 of the
Declarations’ [were] replaced with ‘ITEM 5 of the Declarations.” Doc. 1-3 at 5.
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“will not have any obligation to make any payrhereunder unless and until the full amount of
the applicable limit of liability of th&nderlying Insurance has been paid by the issuer(s) of the

Underlying Insurance.” Id. at 11.

Meanwhile, the Allied World E&O Policissued to BCBSKS, from which the
OneBeacon Policy follows form, caihs a provision entitledOther Insurance; Other
Indemnification.” That provision provides, “This Policy”—meaning Allied World’'s E&O
policy:

shall be excess of and shall not contribute with:

(@) any other insurance or plan or program of self-insurance (whether
collectible or not), unless suchher insurance or self-insurance is
specifically stated to be iexcess of this Policy; and

(b)  any indemnification to which amsured is entitled from any entity
other than anothdnsured.

This Policy shall not be subject to thens of any other policy of insurance or

plan or program o$elf-insurance.

Doc. 1-1 at 24.

The Allied World D&O Policy also contairem “Other Insurance” provision, which

states, in relevant part:

The insurance provided by this Policy shall apply only as excess over any other
valid and collectible insurance, whethguch other insurance is stated to be
primary, contributory, excesspntingent or otherwiseinless such other insurance

is written specifically as excess insutanover the applicable Limit of Liability
provided by this Policy.This Policy shall specifitly be excess of any other valid

and collectible insurance pursuant to vwhany other insurer has a duty to defend

a Claim for which this Policy may be obligated to playss This Policy shall not

be subject to the terms and coratits of any otheinsurance policy.

Doc. 1-2 at 45-46.
The Allied World E&O Policy, and the OneBeacon Policy by following form, provide
coverage for anyLli‘osswhich thelnsured is legally obligated to pay as a result cZlaim”

made during the policy period. Doc. 1-1 at 52 (insuring agreemdmls™includes ‘Defense



Expensesand any monetary amount which an Insuselggally obligated to pay as a result of a
Claim” but does not include punitive or exemplary or multiplied damageSIfams for

Antitrust Activity . Id. at 7. Under the “Conditions” dfie Allied World E&O Policy, the
Underwriter has no duty to defend any @iaj but “[u]pon written request of tiNamed

Insured, theUnderwriter will pay or reimburse, on a current bafigfense Expensefor

which this Policy provides coverage. Except for sheffense ExpensesheUnderwriter will
payLossonly on the final disposition of @laim.” Id. at 26.

The Allied World D&O Policy generally providecoverage during the policy period for,
among other coveragkegssarising from aClaim (i) against anynsured Personor the
Company for aWrongful Act or (ii) against thénsureds for Antitrust Activities . Doc. 1-2 at
28. “Loss’ includes “damages, settlements or judgments” defénse Costsamong other
items. Id. at 12.

In its Motion to Dismiss, BCBSKS contend€dunt | failed to state a claim because the
OneBeacon Policy “is expressly written as exaggy to” the Allied World E&O Policy, but not
the Allied World D&O Policy, so its policy isiggered when the Allied World E&O Policy
alone is exhausted. Doc. 18 at 2. OneBeacootsCl asks the court to declare, based on the
“Other Insurance; Other Indemnification” pisen in the OneBeacon Policy, because it follows
form to the Allied World E&O Policy, that éhOneBeacon Policy is not triggered until BCBSKS
exhausts all primary “other insurance,” inding the Allied World D&O Policy. So, the
controversy in Count | revolves around thetieart respective obligeons under the OneBeacon
Policy and the Allied World D&O Policy. NamelZount | calls on the court to decide whether

the two policies cover the same loss and whether the OneBeacon Policy is triggered by



exhaustion of the Allied World E&O Policy alone or, instead, only after both primary policies
are exhausted?

Applying Kansas law to interpret the OneBeacon Policy, the court determined that
OneBeacon had stated a plausible claine—under the terms of tt@neBeacon Policy it is
plausible that BCBSKS must exhaa#itprimary insurance before the OneBeacon Policy is
triggered, not just the Allied World E&O Pojic Doc. 52 at 25-53. The court looked to the
terms of the OneBeacon Policy to determine WheOneBeacon'’s obligations to BCBSKS are
triggered immediately upon BCBSKS exhaugtihe Allied World E&O Policy, or if
OneBeacon could require BCBSKS to exhausténbthsurance” too befe OneBeacon provides
coverage.ld. at 31-45. The court explained that saoarts have determined that a primary
policy should provide coverage beforeextess policy—a prinpie called horizontal
exhaustion—and that, depending on the policy tesmsie courts apply this principle even if the
primary insurance isn't the policy sped as underlying the excess polidg. at 34—-37. The
court predicted Kansas would apply horizomtahaustion if presentesiith the question posed
here. Id. at 37-38.

The court then interpted the OneBeacon Policy arahcluded, looking at the language
of the policy as a whole, that it unambiguoustys intended to be excess to both the Allied
World E&O Policy and any “other insuranceld. at 38—40. Next, the court examined whether
any exceptions to horizontal exhaustion existeds-whether the generalle that an excess
policy does not attach until all primary insurance has been exhausted should not apgl. here.
at 40-45. But, the court determined BCBSKS hatlidentified an agdicable exception to

horizontal exhaustion based on the cases it cighd.



Finally, the court considered BCBSK&isgument that OneBeacon cannot force
BCBSKS to litigate Allied Wod’s denial of coverage undtre Allied World D&O Policy
before OneBeacon’s policy is triggered, but maostead exercise sulgation rights against
Allied World later if the Allied World D&O policy is determined to provide coverage.at 45—
53. The court explained it cabihot yet determine if the Allied World D&O Policy and
OneBeacon Policy provide any overlapping cdage, creating a circumstance under which
OneBeacon could invoke its “other insurance” claudeat 46—47. And, the court concluded it
could not determine as a matter of law thaeBeacon must provide coverage while the Allied
World D&O Policy coverage was disputeltl. at 48-53. The cases BCBSKS cited to support
its position dealt with primary coveragtd. It had not shown that OneBeacon as an excess
insurer must provide coverage now and saéirogation from the primary insurer later.

BCBSKS argues the court should reconsttierportion of its September 2019 Order
declining to dismiss Count | under D. Kan.I&u4.3(b)(3), or altmatively should certify
guestions to the Kansas Supreme Court ukder Stat. Ann. 8 60-3201. Doc. 57 at 2-4. The
court first addresses the motionrexonsider. Then, it turns tike motion to certify questions.

1. Motion for Reconsideration

A. Legal Standard

“A motion to reconsider is only apmoriate where the [c]ourt has obviously
misapprehended a party’s position, the facts oliegdge law, or where the party produces new
evidence that it could not have obtained eatheough the exercise of due diligenc&kepnek
v. Roper & Twardowsky, LLQNo. 11-4102-KHV, 2012 WL 5907461, at *1 (D. Kan. Nov. 26,
2012);see also Servants of Paraclete v. D& F.3d 1005, 1012 (10th Cir. 2000) is “not a

second opportunity for the losing party to make its strongest case, to rehash arguments or to



dress up arguments thaeviously failed.” Skepnek2012 WL 5907461, at *kee also
Coffeyville Res. Refin.& Mktg., L Liberty Surplus Ins. Co748 F. Supp. 2d 1261, 1264 (D.
Kan. 2010) (“A motion to reconsider is availallben the court has misparehended the facts, a
party’s position, or the contrafig law, but it is not appropriate revisit ssues already
addressed or to advance arguments that dwud been raised in prior briefing.” (citing
Servants of Paraclet®04 F.3d at 1012)). Finally, “[w]heth&r grant a motion to reconsider is
left to the [c]ourt’s discretion.”Skepnek2012 WL 5907461, at *1.

Motions to reconsider under D. Kan. Rule B)3{must be based on(l) an intervening
change in controlling law; (2) the availability méw evidence; or (3) the need to correct clear
error or prevent manifest injustice.” D. KaRule 7.3(b). BCBSKS’s motion invokes D. Kan.
Rule 7.3(b)(3)—the need to correct clear errgpr@vent manifest injustice. When reviewing a
district court’s decision to dergymotion to reconsider under theuge of discretion standard, the
Tenth Circuit has described “clear error of judgmeatimean a district court’s decision that was
“arbitrary, capricious, whimsical, ananifestly unreasonable . . . Wright ex rel. Tr. Co. of
Kan. v. Abbott Labs., Inc259 F.3d 1226, 1235-36 (10th Cir. 20Qhjernal quotation marks

and citations omitted). Our court has described the term “manifest injustice” “to mean direct,
obvious, and observable erroftfadley v. Hays Med. CirNo. 14-1055-KHV, 2017 WL
748129, at *2 (D. Kan. Feb. 27, 2017) (internal quotation marks and citations omitted).
B. Analysis
BCBSKS asserts three reasons why, it contethdscourt should reconsider its ruling on
Count | to correct clear errora@prevent manifest injustice.

First, BCBSKS argues the OneBeacon Policyiggered solely by exhaustion of the

specific underlying Allied Wod E&O Policy under a “well-estéibhed exception to horizontal



exhaustion that applies to excess policieg ke OneBeacon Policy.” Doc. 57 at 2. BCBSKS
argues the court misstated thisception to horizontal exhaien in its September 2019 Order

and OneBeacon’s coverage is triggered solely by exhausting the explicitly specified underlying
primary policy. Id.

SecondBCBSKS argues the court predicted Kansas Supreme Court “would adopt the
majority rule requiring horizontal exhaustion, but then simply assumes that horizontal exhaustion
applies to the OneBeacon Policy without actuallglyring the factors cots use to determine
whether this rule applies to a particular excess politg.’at 3. Had the court analyzed these
factors, BCBSKS contends the court would haud Heat horizontal exhaustion doesn’t apply to
the OneBeacon Policyid.

Third, BCBSKS argues the court concluded “withsiginificant analysis or explanation
that OneBeacon can avoid its coverage obligationdased on the ‘otharsurance clause.”

Id. BCBSKS contends “[t]his holding is basedtbe erroneous premise that an ‘other insurance
clause’ determines when an insurer’s coveradjgations to the policyholker are ‘triggered.”

Id. BCBSKS argues that “well-established principdéssurance law . . . dictate that ‘other
insurance’ clauses do not determine when covasagiggered[;]” they bnly govern the priority

of payments among and between insurers #feeinsurers have provided coveragkd”

OneBeacon’s Response to BCBSKS’s Motion for Reconsideration focuses on a common
theme. It contends every issue BCBSKS nowemaisas “previously argued or could have been
argued” in the Motion to Dismes and so, BCBSKS improperlyatempting to rehash arguments
and make a stronger case for arguments theaidy failed. Doc. 62 at 1-2. And, OneBeacon
contends, none of the additional cases BCBS&S cites render the court’s previous decision

clearly erroneousld. at 2.
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The court addresses each of BCBSKS's clear error arguments below. The court starts
with BCBSKS'’s third argument because the coureag it should correct orodear error in its
September 2019 Order and thereby prevent a nsmifeistice affecting coverage owed to
BCBSKS while the coverage dispute on &iked World D&O Policy is resolved.

1. Other Insurance Clauses

BCBSKS argues an other insurance clalsesn’t determine “when an insurer’'s
coverage obligations to the policyholder aregtjered.” Doc. 57 at 3. To support its position
that an “other insurance” clause never can béiepo affect an insurer’'s coverage obligations
to its policyholder, BCBSKS fles on “well-established praiples of insurance law.1d. at 3. It
argues that these “well-established principles” shatver insurance” clauses can’t be applied to
decide when an insurer owes coveragestingured, but only can be applied to determine
priority among insurersdfter the insurers have provided coveragkl” (emphasis added). So,
“[b]ased on these axioms of insurance laBBCBSKS argues that the court committed clear
error when it concluded OneBeacon’s Count I—limequests a judicialedlaration that “the
OneBeacon Policy is excess ahdt BCBS-KS must properlykbaust all primary coverage
before the OneBeacon Policy is triggered’—statpkasible claim. Doc. 1 at 22 (Compl. 1 78).
In short, BCBSKS contends Count | isn’t pldalsibecause an insured should never go without
coverage based on an other insurance clausthasdparticularly so deng as Allied World
continues to deny BCBSKS coverage, OneBeawost provide coveragender its policy.

Specifically, BCBSKS argues the court cleagtyed (1) in interpreting the OneBeacon
Policy and (2) in its conclusion that horizontahaustion could apply tthe OneBeacon Policy.
Doc. 57 at 18. It contends the September 202 Oappears to” hold that if the Allied World

D&O Policy and the OneBeacon Policy insure the same risk “then OneBeacon can cease paying
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BCBSKS'’s defense expenses, even if [Allied Wdbdontinues to deny coverage under its D&O
Policy.” Id. BCBSKS contends this interpretatiohthe policy and whether horizontal
exhaustion should apply are “clear error anliresult in a manifest injustice.1d.

BCBSKS contends the “other insuranceduge’s effect on OneBeacon’s coverage
obligationto BCBSKSs a “separate and independisue” from the dispute whether the
OneBeacon Policy is excess to the Allied World D&O Polild,. BCBSKS asserts that the
“other insurance” clause applies to determine pri@ihong insurersbut it never was intended
to apply to determine when OneBeacon owes covemBEBSKS Id. Instead, BCBSKS
argues, “other insurance” clauses only “govés relationship amorand between insurers”
and they do not exclude or limit an “insurec@verage obligations tilve policyholder.”Id. at
18-19. BCBSKS thus asserts that OneBeacon rasgke the “other insurance” clause in its
policy to avoid its coverage obligations to BEIBS, particularly while Allied World continues
to deny coverageld. at 18. BCBSKS argues that OneBeaabways must cover its defense
costs and otherwise provide coverage regardless of Allied World’'s coverage because other
insurance clauses don’t governiasured’s right to recoverydm its insurer and, an insurer
should never use an “other insurancefusle to allocate &3 to the insuredd. at 18—26.
BCBSKS asserts that insurance law and ingusistom and practice make it clear that
providing coverage to the insured must tpkerity over allocating who among concurrent
insurers owe coverage, and don’t ever allow aari@r to use an other insurance clause to deny
coverage to its insuredd.

In sum, BCBSKS contends OneBeacon can ndeay it coverage based on the “other
insurance” clause, so the court shouldn’t hewecluded that OneBeacbad alleged plausibly

that it could stop providing covage to BCBSKS, if the AllietVorld D&O Policy insures the
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same risk. BSBSKS argues the September 208i@rOis contrary tdhe purpose and function
of ‘other insurance’ clauses, a well-estal#idland longstanding body misurance law[,] and
the plain language of the Insuring Agreement in the OneBeacon Pdlityat 18.

For reasons explained below, the court didsm clear error inthe conclusion that
Count | states a plausible claim. The court&ktan the Motion to Dismiss was to determine if
OneBeacon had stated a plausible claim.ddso, the court endeavored to interpret the
OneBeacon Policy. And, it concluded that, undergblicy’s terms, it was plausible that the
OneBeacon Policy would be excess to the AlWédrld D&O Policy, andhus wouldn’t be
triggered until BCBSKS exhausted that primaoyerage. Stated another way, the court
concluded that, if the court temines Allied World owesoverage under the Allied World
D&O Policy and that Allied World’s coverage laation is primary to OneBeacon'’s, then it is
plausible BCBSKS should have to exhaust agerage from Allied World first before seeking
coverage from OneBeacon. But, the court agrees with BCBSK#éhaburt erred when
discussing OneBeacon'’s obligations to BCBSHKi3eastwhile Allied World’s coverage is
disputed And, the court now clarifiethat it did not intend to addse the parties’ obligations in
the hypothetical situation wherdlidd World continues to dengoverage even after a court
orders that it owes coverage.

The majority of the court’'s Count | anaily$ocused on principles of horizontal and
vertical exhaustion and, in turn, whether OaaBon could rely on horizontal exhaustion to
require the Allied World D&O Policy to provedcoverage to BCBSKS first. The court
determined horizontal exhaustion allowsexess policy to avoid coverage uatll primary
insurance is exhausted, so OneBeacon had stgikdisible claim for relief in Count | on its

request for a declaratory judgmehat its policy does not atta until BCBSKS exhausts all
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primary “other insurance.” Doc. 52 at 39-4@ater in this Orderthe court addresses
BCBSKS'’s arguments about the court’s horizoetddaustion analysis, but concludes now, on a
motion to reconsider, BCBSKS cannot rehash argisreemd try to make a stronger case than it
did in the first increment of this issu&ee SkepnekR012 WL 5907461, at *1.

In this section, the courtldresses one part of itsgember 2019 Order—the aspect
where the court concluded “BCBSKS has naivgh its desired resuiftmandating coverage
before the [other insurance] dispute is resolvesirequired as a matter of law.” Doc. 52 at 52.
The court agrees this statement was wrong. ®@aeéh can'’t rely on its ther insurance” clause
to avoid covering BCBSKS'’s defense costs wttie dispute over Allied World’s coverage
obligation continues because the language of OneBeacon’s “other insurance” clause isn’t
sufficiently clear about OneBeacon’s coverage aticn during such a dispute. But, the court
doesn’t dismiss Count | because—if the court determines the Allied World D&O Policy owes
BCBCKS coveragandits coverage responsibility applies before OneBeacon’s—BCBSKS'’s
argument that the “other insurance” clansgercan be used by OneBeacon to avoid proving
coverage isn’t as convincing. That isthé court reaches that conclusion, why shouldn’t
BCBSKS rely on Allied World for coverage iestd of continuing to pursue coverage from
OneBeacon?

The cases the court analyzed in its Sep&m2019 Order primarily determined priority
betweennsurers—not whether an insurer coudtvoid providing coverage its insuredwhen
potential other insurance refused coveraggll, the court concluded OneBeacon wasn’t
required to pay BCBSKS'’s defense costs whiteetage under the Allied World D&O Policy is
disputed.ld. at 48-53. The court reasoned that thesa#ted by BCBSKS dealt with primary

policies and thus were distinguishabld. And, when a true excess policy existe.{ when
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horizontal exhaustion appliegoverage under the excessi@oisn’t triggered untilany
underlying primary insurance is exhaustédl. at 50. So—if Allied World owes coverage for
the same losses and horizontal exhaustiotiegspthe OneBeacon Policy wouldn’t apply until
BCBSKS has exhausted theliad World D&O Policy. Id. at 51-52. The court thus denied
BCBSKS'’s request for the coud dismiss Count | and alspined that OneBeacon wasn’t
required as a matter of law to provide cogeréo BCBSKS while th dispute over Allied

World’s coverage continuedd. at 52-53. Now, the court has reviewed BCBSKS's
reconsideration arguments and agrees that @ysia erred in one respect. Specifically, the
court holds that where no other insurance culyasthvailable because the other insurer disputes
coverage, BCBSKS—who paid premiums for aagge—should not go without coverage based
on OneBeacon’s “other insurance” clause whikedpplicability and priority of its insurance
policies are litigated.

As explained below, BCBSKS cites numes sources concluding that to leave an
insured without coverage while a dispute abositirers’ priority cotinues is contrary to
established insurance law prin@pland industry custom and praeti And, such a result would
impose a manifest injustice on BCBSKS. Alaile the cases citdgy BCBSKS in its Motion
to Dismiss were in some respects distinguihahe court now agrees they do not establish
BCBSKS should be left without gerage while the existence ather insurance is disputed, no
matter whether OneBeacon’s policy is excegsrinary. Finally, the cart ultimately reaches
this corrected conclusion because the langod@neBeacon’s “other insurance” clause is not
sufficiently clear to allow One@acon to avoid its coverage olaigpn to BCBSKS, at least not

until the court has made a decision aboutterise of other concurrent insurance.
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a. Insurance Law Principles and Industry Custom and
Practice

Various cases and treatises align with BCBSK®sition that “otler insurance” clause
disputes should affect only the rights amongiies “Other insurance’ clauses govern the
relationship between insurers, they do not affleetright of the insured to recover under each
concurrent policy.” Steven Plitt al, 15Couch on Insurancg 219:1 (3d ed. Supp. 202@ge
also Chem. Leaman Tank Lines, Inc. v. Aetna Cas. & Sur8Co.F. Supp. 1136, 1154 n.11
(D.N.J. 1993) (explaining other insurance clausdfect the right®f the insurers among
themselves” but “do not implicate [the insurgld’ight to full recovey under each triggered
policy”); Emps. Reinsurance Corp. v. Phoenix Ins, @80 Cal. Rptr. 792, 796-98 (Cal. Ct.
App. 1986) (explaining the court should “consitler policy alone as ifio other insurance is
available” to determine whether a particular pplicovides coverage, then the court may look to
the other insurance clauses to determineaifyiamong the policies that provide coverage
(citation and internal quotation marks omitted@yyich Ins. Co. v. Northbrook Excess & Surplus
Ins. Co, 494 N.E.2d 634, 650 (lll. App. Ct. 1986) (“Thefdhat a policy may contain an ‘other
insurance’ clause does not affect the indliNl insurance comparsybbligations to the
insured. . .. Only when a policy is triggeredidhe insurer becomes obligated to pay . . . does
the ‘other insurance’ clause come into plaallow liability to be apportioned among the
insurers.”);Bazinet v. Concord Gen. Mut. Ins. C813 A.2d 279, 281 (Me. 1986) (“We have
held that ‘other insurance’ claes cannot be used by the insuterdefeat liability to their
insureds. . .. The battle between insurers gards their mutual rights and obligations must be
waged in appropriate cross-acts or later proceedings aodnnot be employed to thwart

recovery by an insured.”).
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So, while other insurance clauses oftenumed to apportion liability among insurers,
they generally have “no bearing upon insueaoompanies’ respective obligations to the
policyholder.” Eugene R. Andersaet, al., Insurance Coverage Litigatio® 19.03[A][1] (2d ed.
2018-2 Supp.)id. at § 19.03[A][6][a] (“It isa well-established pringle of insurance law and
industry custom and practice that ‘other e’ clauses apply gnin battles between
insurance companies. ‘Othesurance’ clauses do not applypolicyholders or provide for any
allocation to the policyholder.”)But see Rhone-Poulenc, Inc. v. Int'l Ins. Q¢o. 94 C 3303,
1996 WL 328011, at *12—-13 (N.D. Ill. June 11, 19@@iscussing how an bér insurance clause
could be used against an insuesda defense to a claim “but omfiyother [insurers] have
acknowledged coverage” (emphasis added)).

And, an “other insurance” clause should natcel an insured in a \w&e position than if it
had no other insurancénsurance Coverage Litigatiosupraat § 19.03[A][1] & n.56
(explaining other insurance classean dictate “the order in v the policyholder’s insurance
policies apply” but they “should not be used tmutish the insurance coverage available to the
policyholder,” and they “should not apply dssadvantage policyholdgror “to exclude
coverage”). “Inter-insurer &s allocation by way of ‘othersarance’ clauses never permits
allocation of a loss to the insured.” Douglas R. Richmésgljes and Problems in ‘Other
Insurance,” Multiple Insurance, and Self-Insuran22 Pepp. L. Rev. 1373, 1380 (1995).
Instead, “[p]layment of the insuts claim always takes priorityver the allocation of the loss
between concurrent insurerdd.; see also Dart Indus., Inc. v. Com. Union Ins.,@8. Cal. 4th
1059, 1080-81 (Cal. 2002) (explaining other insuraraeses are used to apportion liability
among multiple triggered policies but they hame bearing upon the insurers’ obligations to the

policyholder” and the insurers lstare contractually obligateddtcover the full extent of the
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policyholder’s liability (up to the policy hits)” (citations and internal quotation marks
omitted));E.R. Squibb & Sons, Inc. v. Accident & Cas. Ins, 8680 F. Supp. 124, 127

(S.D.N.Y. 1994) (explaining ansarer’s obligation tgay its insured must take priority over
disputes about how to allocate insurance beedoe “fundamental purpose of insurance”™—
“protect[ing] the insured in return for the premium paid”—is the top priority); Gary D. Nelson &
Mark A. Ludolph, 3Law & Practice of Insurance Coverage Litigati@38.3 (June 2020

Update) (“[O]ther insurance’ clauses affectpttie insurers’ rights among themselves. They
do not affect the insured’s rigtd recover under each policy. yag the insured’s claim always
takes priority over allocating the loss betweeniiesl. . . [and] ‘other insurance’ clauses never
permit an allocation of loss to the insuredREgstatement of the Lanf Liability Insurance§ 20

& cmt. b. (Am. Law. Inst. 2019 & June 2020 Upela(explaining an inged “who has access to
multiple policies” should not be put in a “wors#” position than one who “has access to only
one policy” and other insurancéauses aren’t intended togyp to policyholders but are

included to determine pritty among insurers)g. at 8 40 & cmt. e. (explaining generally

“[w]hen more than one insuranpelicy provides covege to an insured . . . the insurers are
independently and concurrently liable under their policies” except the policies can include terms
that “alter[] the default rule . . . provided thiae insured is not requiréd bear more of the

costs”).

As discussed more in Part BL2. below, “other insurancedisputes typically arise when
two policies at the same insurance level coMessa at the same time and the court must examine
the policies and their “othénsurance” clauses to determine each insurer’s liabitge
Insurance Coverage Litigatiosupraat 8§ 19.03[A][6][c] (nothg other insurance clauses

apportion coverage only whereditcurrent” coverage exists, whieans it is both concurrent
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in time and the risk)see alsdreliance Nat'l Ins. Co. \Gen. Star Indem. Cor2 Cal. App. 4th
1063, 1077 (Cal. Ct. App. 1999) (applying Califortaar and explaining other insurance clause
disputes “cannot arise betweexcess and primary carriers lunly between insurers on the
same level” because such clauses are “only retevhen two or more policies apply at the same
level”).” Indeed, other insuranctauses are not “triggered” unless there are “concurrent
insurance policies that eer the same risk.Insurance Coverage Litigatiogupraat 8§
19.03[A][6][c]; see also Progressive Nw. Ins. Co. v. Handshum#&i& F. App’x 630, 632

(10th Cir. 2016) (explaining that other insurantauses are used to determine priority when
more than one policy provides coverage for a lo&g)Hs Ins. Co. v. Mut. Ins. Co. of Ari258
F.3d 1090, 1098 (9th Cir. 2001) (describing how pthsurance clauseseamtended to change
an insurer’s obligation “depending on the exise of coverage by othealid insurance” but

they do not create axception to coverageprogressive Nw. Ins. Co. v. Vangildélos. 15-
2324-JAR-TJJ,15-1128-JAR-TJJ, 2004 427740, at *4 (D. Kan. Feb. 4, 2016) (“Priority only
comes into play where two or meopolicies provide coverage.Marron v. Cincinnati Ins. Co.

97 P.3d 1042, 1047-48 (Kan. 2004) (“Such clauses are commonly used to establish priority
among multiple insurance policies covering asuned.”). If the paties do not provide
concurrent coverage, “othersurance clauses do not applyrisurance Coverage Litigation

supraat 8 19.03[A][6][c].

! For example, the Tenth Circuit, applying Oklahoma law, has explained that two policies covering

the same loss are “concurrent policies,” but tivey not provide the same level of coverage, 0ne

may provide primary coverage but another exceBhj)la. Indem. Ins. Co. v. Lexington Ins. C845 F.3d

1330, 1336—38 (10th Cir. 2017) (suit between in®)reAnd, the language of a policy’s “other

insurance” clause may help determini grovides primary or excess coveragsee, e.gAm. Cas. Co.

of Reading Pa. v. Health Care Indem., |f&20 F.3d 1131, 1135-37 (10th Cir. 2008) (reviewing other
insurance language to determine whether poliiessue provided primary or excess coverage and
discussing how defense costs should be apportioned between two policies insuring the same risk at the
same level of coverage).
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Here, OneBeacon argues it covers a diffelerel of risk and lhus, under horizontal
exhaustion principles, its pioy is triggered only wheall primary policies are exhausted. So,
OneBeacon seeks a declaration that its cgeeisn’t triggered until BCBSKS exhausts the
Allied World D&O Policy (and not just the Aéd World E&O Policy). BCBSKS and Allied
World, on the other hand, argue izontal exhaustion doesn’'t apmy all. Essentially, they
assert the OneBeacon Policy is triggered aubines primary coverage as soon as the Allied
World E&O Policy alone is exhausted.

The court previously concluded OneBeas position was plausible because the
OneBeacon Policy is an excess pphath an “other insurance” clause making it excess to any
other insurance in addition to the scheduled dyiohgy insurance. OneBeacon’s argument that
its coverage obligation isn’t triggered untietiAllied World D&O Policy is exhausted is
inextricably linked to its “other insurancelause—a clause BCBSKS argues the insurance
industry uses to govern priority among insurer® provide concurrertoverage but that can
never be applied agairsipolicyholder. At present, existenof concurrent coverage hasn't
been determined. The parties have asked tin tidetermine if the Allied World D&O Policy
provides concurrent coverage in this case aadilated Case, but that determination hasn’t
been made yet. Now, after taking a second look at the OneBeacon Policyrteariart
[11.B.1.c., the court concludes OneBeacon’s polggmbiguous about its coverage obligation
while the existence of other insurance is irpdig, and it would be unjuto leave the insured
without coverage—coverage it pgademiums for—while the pareawait that determination.

OneBeacon’s obligation BCBSKS—at least absent other insurance—must be
“triggered” for the other insurece clause even to applee Emps. Reinsurance Cor230 Cal.

Rptr. at 796-98 (explaining the court should “consttierpolicy alone as ifio other insurance is
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available” to determine if a patilar policy provides coveragthen the court may look to the
other insurance clauses to deterenpriority among the policiesdhprovide coverage (citation
and internal quotation marks omittedfyrich Ins. Ca.494 N.E.2d at 650 (“The fact that a
policy may contain an ‘other insurance’ c@udoes not affectéhindividual insurance
company’s obligations to the insured. . . . \Omhen a policy is iggered and the insurer
becomes obligated to pay . . . does the ‘otheramse’ clause come into play to allow liability
to be apportioned among the insurers.”). Qesfdn doesn’t appear dispute that—if the
Allied World D&O Policy didn’t exist—OneBeacon'’s policy would be triggered by exhaustion
of the Allied World E&O Policy alone. hOneBeacon Policy states OneBeacon “shall
provide” BCBSKS “with insurance excess of thaderlying Insurance”—which is defined to
mean the Allied World E&O Policy only—"provided that tbaderlying Insurance also
applies and has been exhaustedabiual payment thereunder . .” Doc. 1-3 at 3, 10-11
(emphasis added). And, by following form to the Allied World E&O Policy, it provides
OneBeacon “will pay or reimbursen a current basiDefense Expense®r which this Policy
provides coverage.” Doc. 1-1 at 26 (empbasgided). So, the OneBeacon policy—ignoring its
“other insurance” clause—provides coverage wihenAllied World E&O Policy is exhausted.
Then, for the “other insurance” clausectime into play, two policies must provide
concurrent coverage. So, to trigger OneBeactother insurance” clause, the Allied World
D&O Policy must provide coveragmncurrent to OneBeacon’swerage. BCBSKS has tried to
secure coverage from Allied World under its D&O Policy but without avail. Allied World has
refused to acknowledge coveragegpoovide the benefits of covega. This case and the Related
Case are poised to answer the question whether Allied World owes coverage. But, in these

circumstances—before the court has decid#teifother insurance clause even applies—the
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court concludes OneBeacon cannot refuse coveéceBEBSKS based on its “other insurance”
clause. It would be manifestly unfairleave the insured withoabverage. And, the
OneBeacon Policy’s terms can’t support that result.

While OneBeacon can rely on its “other inqwr@” clause to argue who, between Allied
World and OneBeacon, must provicaverage first, the court now is convinced that it shouldn’t
have opined OneBeacon could rely on that wiowi to defeat its coverage obligation to
BCBSKS—at least not before the court determinestidr concurrent covega even exists. So,
the court agrees, it erred in that respect.edslained more fully in Part 111.B.1.c., OneBeacon
can’'t avoid covering BCBSKS'’s defense expersesed on its “other insurance” clause while
the dispute tied to the “other insurance” slawontinues because its policy language doesn’t
support that result. This aligns with the piples, discussed aboveattproviding the insured
the coverage it paid for must take pitip over disputes among insurers.

OneBeacon seemingly acknowledges its respoitg as an insver to prioritize
payments to the insured over disputes apootity among insurers. In its Opposition,
OneBeacon argues that BCBSKS shawtibe able to reassergaments already made in its
Motion to Dismiss, and BCBSKS g@viously argued OneBeacon mpsbvide coverage first and
then seek contribution from Allied World. D&&2 at 5-6. But, OneBeacon also notes that it
presently is reimbursing defense costs and wiitiooie to do so (unless other issues void
coverage).ld. at 11. OneBeacon thus appears to $atsiclaim in Count | on whether it can
require BCBSKS to exhaust other primary cogeraefore the OneBeacon Policy is triggered,
“if . . . the [c]ourt determines that the [Allied World] D&O [P]olicy affords coverdgkl.

(emphasis added).The court’s correction in this Ondmakes one thing clear: OneBeacon can't

8 So, even before the court’s correction to the September 2019 Order here, it appears OneBeacon

continued to reimburse defense costs. Insurance industry custom and practice may drive OneBeacon’s
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rely on its “other insurance” clause to detoverage to BCBSKS, at least before that
determination is made. For those defense msggOneBeacon covers in the interim that it
believes the Allied World D&O Policy should hagevered first, it has asserted a subrogation
claim against Allied World.SeeDoc. 55 at 39-40 (AnCompl. Count VII).

b. Primary versus Excess Policies and the Coverage Owed
to the Insured

The court previously concluded—based orcdaclusion that OneBeacon’s policy may
not be triggered until the Allied World D&®olicy is exhausted—that OneBeacon wasn’t
required to pay BCBSKS'’s defense expensesrbdfee dispute over Allied World's coverage
was resolved. Doc. 52 at 48-53. The cdistinguished certainases cited by BCBSKS
because they dealt with a primary oblign as opposed to excess coverdde.But, the court
now reconsiders that portion of its Order becahsepurpose behind “other insurance” clauses
and the equitable principles discussed above, plus a closer examination of OneBeacon’s policy
below, lead the court to agreBCBSKS should not be left viibut coverage while the existence

of any concurrent coveragedsputed—regardless of whether the OneBeacon Policy is excess

reimbursement of defense costs despite its ctintethat the Allied World D&O Policy owes coverage
first. And, the manifest injustice that would resiBCBSKS was left without coverage while the actual
existence of “other insurance” is in dispute may plagie. It also could be driven by the broader nature
of a duty to defend or, here, cover defense costs, than the duty to indegeeffRlatinum tech., inc. v.
Fed. Ins. Cq.No. 99 C 7378, 2000 WL 875881, at *2—3, 6 (N.D. lll. 2000) (applying lllinois law and
explaining the duty to defend arisesemhthe underlying allegations stataims that are within the scope
of coverage provided by the policy and noting the]’ insurance clauses have been recognized as not
applying to the duty to dend because unless stated otherwise ahlégation is indepedent of liability

and any limitations thereon” (citationadiinternal quotation marks omitted3ge also Insurance
Coverage Litigationsupraat § 19.03[A][1], [A][6][A] (discussing duty to defend as unaffected by an
“other insurance” clauseBut see Liberty Mut. Ins. Co. v. Pella Cqr$33 F. Supp. 2d 714, 721, 725-26
(S.D. lowa 2009)aff'd in part, 650 F.3d 1161, 1172—-74 (8th Cir. 2011) (recognizing duty to reimburse
defense costs, like duty to defend, as a contempotenduty, but discussing how a true excess policy
may not be liable for defense costs uatilinsured exhauspsimary coverage)}-armington Cas. Co. v.
United Educators Ins. Risk Retention Grp., Jdd.7 F. Supp. 2d 1022, 1026-28 (D. Colo. 1999) (holding
that insurer with excess other imance clause “cannot be required to pay defense costs” where other
primary policy had pro rata other insuramtause and also covered the same loss).
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or primary. Instead, at least ihat dispute is resolved, @Beacon can'’t rely on its “other
insurance” clause to avoid honagiits obligations to BCBSKSIndeed, OneBeacon concedes it
presently is reimbursing defense costs and wiitiooie to do so (unless other issues void
coverage). Doc. 62 at 11.

For example, the September 2019 Order difedrty Mutual Insurance v. Pella
Corporation 633 F. Supp. 2d 714, 725 (S.D. lowa 20@8jd in part, 650 F.3d 1161, 1172-74
(8th Cir. 2011). This case explained ttia distinction between primary and true excess
policies was “critical” when determining when @surer’s coverage tibation and the duty to
reimburse defense costs commences. Liberty Minad agreed to cover certain of Pella’s
defense costs, subject toeservation of rights, for one suit filed against Pelth.at 716. But, it
refused coverage for another sud. And, Liberty Mutual fileda declaratory judgment action
against Pella to determine when its obligation to reimburse defense costs was trifghexed.
715.

Liberty Mutual argued thatunder well-establishe:law,” it was “not required to
reimburse Pella’s defense costd@ug as any primary coverageasgailable” because it provided
true excess policiedd. at 725. The United States Distri@burt for the Southern District of
lowa agreed that for “a ‘true excess’ policy[]. any underlying primary insurance must be
exhausted before coverage under¢icess policy is triggeredId. at 725. But, it concluded
Liberty Mutual’s policies wer@ot true excess policiesd. at 725-26. Unlike true excess
policies, Liberty Mutual’s policies weren’t designed to cover “a catastrophic loss” exceeding
available primary coveragdd. They didn’t require existence afprimary policy as a condition
to coverage, weren’t excess “in all instancesegx for limited circumstances,” and didn’'t have

“low premiums compared to the tyailly large amount of risk insuredld. Instead, Liberty
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Mutual had designed the policies to function ag fies coverage, kicking in as soon as liability
was established, though they could be sgde certain specified situationksl. And, the court
explained that “other insurance” clauses in ynpolicies like Liberty Mutual’s govern the
relationship among insurers. But they don't affeetinsured’s rights tsmdemnification and a
defense.ld. at 725. So, Liberty Mutual could determinehether its policy was excess to any
other primary policies among the insurers, but “resolution of that issue does not affect Pella’s
right to coverage under the Policiedd. at 726.

On appeal, the Eighth Circuit agreed thatianary insurer could seek contribution from
other insurers based on an “other insurance”seabut “the insured’s right to coverage][] . . .
will not be affected.”Liberty Mut. Ins. Cq.650 F.3d at 1173. And, it explained, “[i]n contrast,

a ‘true excess,’ or ‘umbrella policy” is imieed only to cover catashic losses exceeding the
primary insurance limitld. A true excess insurer “is not liatfor any portion of the loss until
the primary insurer’s policy limit has been enbted, even if the primary policy contains an
other-insurance clauseld. But, like the district court, the Circuit concluded the Liberty Mutual
policies were primary policies “that would allowlarty Mutual to seek contribution from other
insurers—but not affect Pellafgyht to recover fronLiberty Mutual in the first instance.ld. at
1174. So, “the district court did herr in concluding that Pella ditbt have to exhaust all of its
available insurance coverage before Lib&ftytual would owe a duty to reimburse defense
costs.” Id.

Importantly, the cases the Southern Distoickowa and Eighth Circuit cited to explain
how a true excess policy shouldn’t trigger until any underlying primary insurance is exhausted

involved circumstances where either: (1) the egaéesurer had paid the insured and then sought

contribution from the primary insurers, or (Zustions involving disputebetween insurers (and
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not between an insurand its insured)See Liberty Mut. Ins. C0o650 F.3d at 1173 (first citing
Nat’l Sur. Corp. v. Ranger Ins. C&60 F.3d 881, 883—84 (8th Cir. 2Q@fwo insurers covered
insured’s total loss and then sued each other to determine wtiethehould pro rate the loss or
if one policy was excess to the other); then citffigjlant Ins. Co. v. Allied Prop. & Cas. Ins.

Co, 609 N.W.2d 538, 539, 541 (lowa 2000) (case betwwerliability insurers arguing about
whose coverage was excess aftesngful death action); then citingeMars Mut. Ins. Co. v.

Farm & City Ins. Co,.494 N.W.2d 216, 218-19 (lowa 1992) (unlarexcess insurer paid claim
to insured and then sued primary insurer seeking contribution, arguing primary insurer “must
exhaust its limit of liability towardhe settlement before the .umbrella policy is implicated”));
Pella Corp, 633 F. Supp. 2d at 725 (citihgMars 494 N.W.2d at 219).

Also, inRanger, VigilantandLeMars the actual existence ofher concurrent insurance
wasn’t disputed, or at least it watsased to deny the insured coverage. In short, the cases cited
in Pellado not show that an insured should gdwiit coverage while ehexistence of other
insurance is in dispute. Instead, they reicdoBCBSKS’s arguments about industry practice
repeated in the varioueeatises cited abovee., other insurance disputes shouldn’t take priority
over payment to the insured and generally aselved among insurersSo, while the district
court and Eighth Circuit did hold true excess pelicunlike primary policies, may affect an
insured’s right to coverage, they did so undeswnstances where (1) the policies at issue were
primary, (2) the insurer argued it was excesavinid paying while other “primary coverage
[was] available” and (3) the supporting cases resolagtue excess policy’priority without
leaving the insured without coveragBella Corp, 633 F. Supp. 2d at 725-26 (emphasis added);

see also Liberty Mut. Ins. G&50 F.3d at 1173-74.
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LeMarsdemonstrates the principtleat payment to the insurstiould take priority, even
where horizontal exhaustion is involved. The/doSupreme Court compared a primary policy
with a clause indicating it becomes “excess @rgr other collectible surance” if a non-owned
vehicle was involved in the accidgmthich was the case) with an umbrella policy that had its
own “other insurance” clause making it “excesaiy other valid and cattible insurancel.]”
LeMars Mut. Ins.494 N.W.2d at 217-218. The umbrella ppland a different primary policy
already had settled thesmred’s case and paid the injured individudl.at 217. Then, the
umbrella carrier sued the primary carrier, whdrificontributed to the settlement, to recover
what it had paid.Id.

The lowa Supreme Court considered the typgatities, the scope of coverage provided,
the circumstances surrounding thdigies, and “the objects the parties were striving to attain” to
determine the priorityld. at 218 (“To determine the prity among applicable insurance
policies, we construe these polgias a whole in light of the piarn of coverage intended to
result from multiple policies”). The primapolicy was “marketed and sold as a primary
insurance policy” and generallytended to function as first tieoverage, excess only in certain,
specified situationd.g., when a non-owned vehicle was involvett). But, the umbrella policy
was “excess in nearly all cases” and “intendedateer only catastrophiosses” exceeding the
limit of a primary, underlying policyld. And, umbrella policies generally function as the final
tier of insurance coverage ovér@her coverage availabldd. at 218-19. So, after taking a
“common sense look at the basic function eadltypwas intended to serve” the lowa Supreme
Court concluded it couldn’t compare the twbatinsurance clausesder pure “contract
construction rules” but, instdait should determine priority bad on the policies’ functiondd.

at 219. And, the court held, the “primary irsuoice policy must be exhausted before the

27



umbrella policy . . . may be reached fmyment of the settlement damagekl” The umbrella
insurer thus was entitled to cabution from the primary insurdor the amounts it had paid to
the insured.ld. at 217, 219.

In short, the primary policy (that functionad an excess policy under the circumstances)
was required to provide coverage before the ettdopolicy was reachedut, the insured still
received coverage while priority among insurers @atermined. So, while this court previously
determined OneBeacon had plausibligged that BCBSKS must exhaaditprimary policies
before its excess policy is reached under hora@d@xhaustion principles, its conclusion does not
mean the insured should be left without coveraljige the court determindke applicability and
priority of two insurance policge Instead, the same principbgsplied when using an “other
insurance” clause to determine priority amaogcurrent insurers on the same level should
apply here—a situation whe@neBeacon argues the policiesyide different levels of
coverage—because OneBeacon’s excess covposifeon relies on the “other insurance”
clause. As explained more in Part Ill.B.1tbe court concludes @Beacon can rely on its
“other insurance” provision to argue Allied Wosdtould have to provide coverage first. But,
OneBeacon can'’t rely on that provision to denyerage to BCBSKS so long as Allied World
continues to refuse to accept coverage anddhe hasn’'t determined if concurrent coverage
exists.

Even with this important modification to isarlier Order, the coustill doesn’t dismiss
Count | because—if the court determindbel World indeed owes coverage before
OneBeacon—some authorities support OneBeagmsgion that BCBSKS must exhaust that
coverage first before looking to OneBeac@&@ee, e.gLiberty Mut. Ins. Cq.650 F.3d at 1173—

74 (explaining a true excess imsuproperly may argue its insured must exhaust available
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primary coverage before it oweslaty to reimburse defense cos®}ione-Poulenc, Inc. v. Int’l
Ins. Co, No. 94 C 3303, 1996 WL 328011, at *12—-13 (NIID.June 11, 1996) (discussing how
an other insurance clause could be used agamisisured as a defen® a claim “but onlyf
other [insurers] have acknowledbeoverage” (emphasis added@e also Insurance Coverage
Litigation, supraat 8 19.03[A][7] (recogmiing that “[ijnaurance companies sometimes use
‘other insurance’ clauses to argue that taeynot obligated to defend or indemnify the
policyholder”); Larry M. Golubet al, 2 California Insurance Law & Practic€ 14.07[5][a]
(2020) (“The horizontal exhaustion requirementlegspto coverage actions between the insured
and insurers; in other words, thenciple is not limited to eqtable claims between insurers.
Therefore, an insured may not target excesgeénso defend or indemnify if there is any
unexhausted primary insurance applicable to the claim.”).

BCBSKS continues to argue the OneBeaconclpadi not a true excess policy and the
court clearly erred when it found OneBeacon’s fmmtal exhaustion argument plausible. The
court addresses this assertion in Parts 111.B.2.[&u®Ri3. But, at this stage, the court is not
prepared to conclude, as a matter of I@weBeacon’s only option (if the Allied World D&O
Policy owes coverage) is to provide covertm8CBSKS and then exercise its subrogation
rights against Allied World. Ithe court holds that the AllieWorld D&O Policy applies and
Allied World owes coverage primary to OneBeas, OneBeacon has stated a plausible claim
that BCBSKS must look to that policy first. dtitheory is plausible and thus sufficient to

survive the Motion to Dismiss.

o BCBSKS notes in a footnote that “[t]o thetext” OneBeacon “is relying on [its] ‘other

insurance’ clause to limit or avoid its coveragmigations to BCBCKS,” it's OneBeacon’s burden to
prove the Allied World D&O Policy owes coverage. Doc. 57 at 25 n.9. It appears that indeed is what
OneBeacon is trying to do, given that Count | seelleclaration that BCBSKS must exhaust both Allied
World policies “before the OneBeacon Policy is triggered.” Doc. 1 at 22 (Compl.  78). OneBeacon
made this clear in its Opposition to the MotiorDismiss as well, explicitly stating that the “other
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c. The “Other Insurance” Clause in the OneBeacon Policy
This Order’s correction to the SeptemB6Ad.9 Order is mandated by taking a closer look

at OneBeacon’s “other insurance” clause. Towricpreviously held that the OneBeacon Policy
wasn’t ambiguous, and OneBeacon had allegedsituthat its policy was intended to apply
only after exhausting all other imsunce. Doc. 52 at 38—40. And,she court declined to adopt
BCBSKS'’s position that the “other insurance” clause only could be used in conjunction with the
subrogation clause to seek reimbursement fddiired World, and not to deny coverage to
BCBSKS because that resulould invite the court todd language to the policyid. at 39-40-°
Where other insurance owes coverathgs interpretation isn’t elarly erroneous because it is
plausible that OneBeacon’s coverage obligaisort triggered yet under its “other insurance”
clause and principles of hoomtal exhaustion. But, to tlextent OneBeacon seeks to deny
BCBSKS coveragbefore existence of “other insurance” is determintia court now agrees

the policy language isn’t sufficientlylear to allow OneBeacon to do. As explained below, if

insurance” clause “is thexpress basis of Count One.” Doc. 19 at 5. Thseirance Coverage Litigation
treatise explains that when an insurance company uses an “otheréeSulanse to try to limit or avoid
coverage, the “clause works like an exclusion” eredinsurer should bear the burden of prdakurance
Coverage Litigationsupraat § 19.03[A][7];see also Platinum tech., inc. v. Fed. Ins.,Gm. 99 C 7378,

2000 WL 875881, at *6 (N.D. Ill. 2000) (“When an exclusionary clause in an insurance policy is relied
upon to deny coverage, its application must be clear and free from doubt. The insurer has the burden of
showing that a claim falls within an exclusion [besau . . (1) the insured’s intent in purchasing an
insurance policy is to obtain coverage, therefoseanbiguity jeopardizing sin coverage should be
construed consistent with the insdieintent, and (2) the insurer is the drafter of the policy and could

have drafted the ambiguous provision to be cledrspecific.” (citations and internal quotation marks
omitted)).

10 BCBSKS had argued the only reasonablerfmegation of its policy requires OneBeacon to
“begin fulfilling its contractual obligations” as soas the Allied World E&O Policy is exhausted (under
the insuring agreement), but allowing OneBeacon “to pursue a claim against any concurrent ‘other
insurance’ it believes should apply” through the “otingurance” and subrogation clauses. Doc. 26 at 6.
In short, BCBSKS contended only the insuringeggnent governs when OneBeacon owes it coverage
and the court can't interpret the “other insuranmaridition to affect that obligation; instead, BCBSKS
asserted, the court must interpret the “otherrarsce” clause only to allow OneBeacon to sue other
insurers for amounts it believes it shouldn’t have covelédat 5—6. This argument is partially tied to
BCBSKS's position that horizontal exhaustion doesn’t apfilyat 7—10.
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OneBeacon had intended to restrict or limit cage while the actual existence of concurrent
coverage was litigated, it should have uskedr and unambiguous language to say so.

Kansas law governs this dispute. The KenSupreme Court has summarized Kansas
law governing interpretation ofsnrance contracts this way:

The language of a policy of insurance, like any other contract, must, if possible, be

construed in such manner as to give effect to the intention of the parties. Where

the terms of a policy oinsurance are ambiguous oncertain, conflicting, or

susceptible of more than one constrctithe construction most favorable to the
insured must prevail. Since the insureggares its own contracts, it has a duty to
make the meaning cleadf.the insurer intends to restrict or limit coverage provided

in the policy, it must use clear andambiguous language in doing so; otherwise,

the policy will be liberally construed in favor of the insured.

Catholic Diocese of Dodge City v. Raym@40 P.2d 456, 459 (Kan. 1992) (internal citations
omitted) (emphasis added).

OneBeacon'’s “other insurance” clause provid&hjs Policy shall be excess of and shall
not contribute with: (gany other insurance or planmogram of self-insurance (whether
collectible or not), unless sudther insurance or selfisurance is specifically stated to be in
excess of this Policy . . ..” Doc. 1-12a. The court concluded this provision wasn’t
ambiguous—the policy was intended to apply aaftgr exhaustion of all other insurance
because it explicitly provides th@6licy’ is “excess of” and will “not contribute with” other
insurance, “whether collectible or notld. (emphasis addedggee, e.g.Farmington Cas. Co. v.
United Educators Ins. Risk Retention Grp., Jdd.7 F. Supp. 2d 1022, 1026-28 (D. Colo. 1999)
(holding that insurer with excess other inswenlause stating it was “excess of and shall not
contribute with” other valid and collectible imsumce “cannot be required to pay defense costs”
where other primary policy with prrata other insurance claussatovered the same loss, and

thus pro rata primary insurer was not entitle@ddatribution from the isurer with excess other

insurance clause for amounts it hEadd the insured). But, th@wrt didn’t analyze interpretation
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of this clause in depth where the purportdteoinsurer hasn’'t acknd@dged coverage. Now,
BCBSKS argues that the court dligeerred its interpretation dhe “other insurance” clause
language.
i. Interpretation of the “Other Insurance” Clause
Where the Other Insurer Hasn’t Acknowledged
Coverage

As noted, the court’'s September 2019 Order didn’t adequately examine the “other
insurance” clause language under circunttarwhere no other insurer has acknowledged
coverage to determine whether it is ambiguoustebd, the court examined the clause generally
to determine if OneBeacon’s claim in Codintas plausible. BCBSKS'’s Motion for
Reconsideration argues that theh&ther collectible or not” langga is susceptible to different
meanings and the court should resolve those artieigin favor of the insured. Doc. 57 at 23—
25. It posits that the words “whether collectiblenot” are intended to “address][] situations
where the ‘other insurance’ poy provides coverage for the claim, but the other insurer is
insolvent.” Id. at 25;see also Couch on Insuran&eiprg at 88 219:9, 219:10 (discussing how
provisions that require “validna collectible” insurance are medatexclude insurance that is
uncollectible because an insurer is insolveotrfifalling within the “the effect of the other
insurance clause”+e., they don’t count a%ther insurance” that mushare the loss or cover it
first—but, if an insurer want® limit its coverage even velne the other insurance isn’t
collectible, it could include a “val and collectible or not” provien). So, BCBSKS asserts, this
language may affect OneBeacon'’s rights and obligations between itself and an insolvent insurer.
But, BCBSKS claims, the words don’t “allow &Beacon to avoid its coverage obligations

altogether when the other insurer has denied coverdyec’ 57 at 25. BCBSKS reiterates the
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“other insurance” clause doesn’t even apptyil concurrent coverage is establishédl. at 24—
25.

BCBSKS'’s argument that the “other insnca” clause is ambiguous about OneBeacon’s
coverage obligation—patrticularly where theusdtexistence of any other insurance is
disputed—is persuasive. “Whether collectiblenot” could refer tahe other insurer’s
insolvency, and not the partigatentions about whether tlo¢her insurer owes coverag8ee
Couch on Insurangesupra at 88 219:9, 219:10. For examplee Kansas Supreme Court has
held the phrase, “collectible insurance,” andikinphrases “are susceptible to more than one
interpretation.” Narron v. Cincinnati Ins. Cp97 P.3d 1042, 1047-48 (Kan. 2004) (providing
examples, including two examples whererts had interprete“collectible” under
circumstances where an insurer became insobfégrt an accident and the courts had held the
excess insurer wasn't liable because the imagavas collectible (afipable and available)
when the accident occurred). And, the ‘lkhat contribute with” language in OneBeacon’s
“other insurance” clause impli¢ise other insurer has a recognized obligation to contribute to the
loss before the “other insurance” clause takesceff This aligns with the purpose of an “other
insurance” clause. As discussed above, the cowst dacide whether concurrent coverage exists
before OneBeacon can invoke its “other insuedrclause and related horizontal exhaustion
argument.

The OneBeacon Policy doesn’t specify tBaeBeacon won’t provide coverage to its
insured until the liability of potential other ingus has been determined definitively. And a
reasonably prudent insured wouldn’t understaed‘tther insurance” condition—that provides
the policy is excess of and will not contribute with other insurance whether collectible or not—to

require it to litigate coverage from other insxs exhaustively before OneBeacon will provide
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coverage to BCBSKS eitheGee Bhd. Mut. Ins. Co. v. M.M. ex rel. TZ92 F. Supp. 3d 1195,
1205 (D. Kan. 2017) (explaining a court should édes“what a reasonably prudent insured
would understand” the policy language to meadetermine whether policy language is
“ambiguous,”i.e., has a “doubtful or conflicting meanimhgsed on a reasonable construction of
the policy’s language”)see alsdn re Deepwater Horizar807 F.3d 689, 694—-96 (5th Cir. 2015)
(rejecting insurer’'s argument that its insured wasyet entitled to coverage because its policy
had an other insurance clause @he insured hadn’t exhausteotentialother insurance (where
third party disputed its obligation) because tHéhRTircuit didn’t read tk other insurance clause
to require the insured to “exhaustively litigaither potential source$ coverage before
[insurer’s] payment obligation is triggeredyidrequiring it to do so where the policy didn’t

require the alternativeource of protection would be manifestly unfatr)instead, a reasonably

1 This court previously distinguish&@&ktepwater Horizorfrom this case becauSeepwater

Horizonrelied on the specific wording of the “other insura” provision there. It provided that “[i]f
other insurancappliesto a ‘loss’ that is also covered by thislicy, this policy will apply excess of such
other insurance.”ld. at 693-95 (emphasis added). TDeepwater Horizorourt interpreted this
language to mean that other insurance presently mpht;and, if a third party disputes indemnification,
it does not presently apply, so the insurer must proséderage now and see@rtribution from the third
party later under its subrogation rights.

The Deepwater Horizorourt also noted other provisiomsthe policy made it excess “even if
[the scheduled] underlying insurer is unable or refusgyay,” but the general other insurance clause did
not contain any language making clear the poliag fexcess even to ‘oth&rsurance’ that is
uncollectible.” Id. at 695. The court declined to “readdmage into the Other Insurance Clause,”
making it excess to uncollectible insurance wheretraratlause had included language to that effiekt.
The OneBeacon Policy is different in this respectexitlicitly provides that the policy is excess to other
insurance “whether collectible or not.” Doc. 1-124t But, as Part IIl.B.1. discusses, for an other
insurance clause to be triggered, the policies must ¢bgesame risk, which hasn’t been determined yet.
And, while OneBeacon’s policy has “whether collectibienot” language, this tegyuage coupled with the
“excess of” and won't “contribute with” language is ambiguous where the other insurer hasn’t
acknowledged coverage. &lwon’t “contribute with” languagendicates the other insurance has an
apparent obligation to contribute—similar to heepwater Horizomequirement for other insurance to
apply. Finally, aPeepwater Horizoexplains, it would be unfair to leave the insured without coverage,
putting the insured in a worse position than if it bathined no other insure@, where the policy didn’t
require the insured to purchase that ptheurance policy in the first placén re Deepwater Horizgn
807 F.3d at 695-9&ee also Narron97 P.3d at 1048 (describing how holding excess insurer liable was
fair under circumstances presentegdduse the policy wasn’t written based on the other insurance being
available and the insured paid premiums for the coverage).
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prudent insured would understand the “ofinsurance” clause to mean OneBeacon won't
contribute where another insu@ves coverage first.

When the other insurer has denied coveragge Allied World has here—there’s arguably
nothing for OneBeacon to be “excess of” and ‘tantribute with” until thatoverage dispute is
resolved. OneBeacon, as the insurer, didn’t unguously require its ingad to litigate whether
any “other insurance” exists beforeet®neBeacon Policy will provide coveradggee Rhone-
Poulenc, Inc.1996 WL 328011, at *1-2 (explaining howetBeventh Circuit had held other
insurance language that provitie “shall not be called upon gontribution” and “shall not
attach” for “expenses recoverable under amgpoinsurance” ambiguous because that language
could “refer to contribution actions among inswa companies” or it could mean actions “in
which the insurance company ‘contributésan insured by paying the insured?; at *11-13
(holding on remand after considering expert apisiand evidence about “the customary use” of
“other insurance” clauses that other insuranc&ipion could be used to deny an insured’s claim
until other insurance is exhausted, “but onlgttier carriers have acknowledged coveragd?);
at *13 (noting even if the clause was agumus about whether it could apply “when other
insurance had disclaimed coverage, this ambiguitst ine construed in favaf the insured”).

Under Kansas law, where ambiguous languags &xa contract of insurance, “the
construction most favorable the insured must prevail[.]JNarron, 97 P.3d at 1047 (citation and
internal quotation marks omitted). So then, if OneBeacon intended to avoid its coverage until
the existence of potential othesurance was litigated to conslan, Kansas law required it to
use clear and unambiguous language to that ef€aatholic Diocesg840 P.2d at 459. Since
OneBeacon'’s policy is ambiguous omtlpoint, the court liberallgonstrues the policy in favor

of the insured while no othergarer has acknowledged or been determined to owe covdrhge.
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OneBeacon'’s assertion that it will continugeanburse defense costs indicates the exhaustion
dispute in Count | indeed centers on theedlWorld D&O Policy applying, and the parties’
obligations after that determinatio®eeDoc. 62 at 11.

i. September 2019 Order’s Reference to “Whether
Collectible or Not” Language

In response to BCBSKS’s Motion to Dismis3neBeacon briefly argued that the “law”
doesn’t require it to provideowerage first and seek contribution later. Doc. 19 at 7-8.
OneBeacon asserted its other insurance cliausiggered where any other insuraesésts
“whether collectible or not,” uike cases that have found “other insurance” clauses are triggered
only when other insuran@ppliesand covers the losdd. at 8. And, it argued, if ambiguities
are found in the “other insurancefause the court should allow parol evidence to resolve them.
Id. at 7. BCBSKS replied that OneBeacon carlit om its “other insurance” clause to deny
coverage, at least not until tdeclaratory judgment geiested to resolveehAllied World D&O
Policy’s coverage is resolved. Doc. 2@att. And, if OneBeacon’s exhaustion argument was
tied to the Allied World D&O policy being gered, BCBSKS assertecettexhaustion claim is
indisputably premature.1d. at 3. “In the interim,” BCBSKS argued, OneBeacon must “fulfill
its contractual obligations to BCBSKSId. Finally, BCBSKS argued, parol evidence can't help
OneBeacon because Kansas law construes anyaitids in favor of the policyholder as a
matter of law.Id. at 6.

The court’s September 2019 Order referenceditthether collectible or not” language
when it explained that, if the Allied World D& Policy covers the same loss, the OneBeacon
Policy provides it is excess that coverage. Doc. 52 at 51-52. And, based on OneBeacon’s
horizontal exhaustion argumettte court concluded OneBeacoaysibly had alleged that its

excess coverage doesn't attach urdtipamary insurance was exhaustdd. The court

36



explained that if the Allied World D&O Polycprovides coverage, “aatested issue to be

”

determined at a later date,” and still “théhjer] insurer has refused to pay,” “the OneBeacon
Policy is clear that it is in excess of thatamt” because of the “whether collectible or not”
language.ld. at 51. BCBSKS'’s reconsideration nwtinow argues that the court committed
clear error and must find the hether collectible or not” phrasambiguous. Doc. 57 at 23-25.

The court’s description dhis hypothetical and unlikely scenario—one where Allied
World continues to deny coveragtter a judicial determination thitis liable—was dicta. And,
the court now clarifies that it doesn’'t deny BG€8s Motion to Dismiss based on the “whether
collectible or not language” andefallegation that Allied Worltias refused coverage. Instead,
the court views Count | in a broader light: Ddles declaration that OneBeacon seeks—that its
policy “is excess” and BCBSKS “must propedyhaust all primary coverage” including the
Allied World D&O Policy before it “is triggered-state a plausible claim? Doc. 1 at 22
(Compl. 1 78). The court concludes it does.

While the correction in this Order clarifiesattOneBeacon can't avoid its obligations to
BCBSKS before the court determines if thiiedl World D&O Policy provides concurrent
coverage, once that dispute is resolved, @aeBn has a plausibleagh that BCBSKS must

turn to that policy beforeobking to coverage from OneBeacBnBCBSKS argued the

declaration OneBeacon seeks is premature tingticourt makes that determination. But,

12 See, e.gInsurance Coverage Litigatipsupraat 8 19.03[A][7] (recognizing that “[iinsurance

companies sometimes use ‘other nagice’ clauses to argue that they are not obligated to defend or
indemnify the policyholder”)Liberty Mut. Ins. Cq.650 F.3d at 1173-74 (explaining a true excess
insurer may be able to argue its insured must exlaasdlable primary coverage before it owes a duty to
reimburse defense cost®hone-Poulenc, Inc1996 WL 328011, at *12-13 (discussing how an other
insurance clause could be used againstsured as a defense to a claim “but dhigther [insurers] have
acknowledged coverage” (emphasis addegi)ifornia Insurance Law & Practicesupraat § 14.07[5][a]
(2020) (“The horizontal exhaustion requirement asptd coverage actions between the insured and
insurers; in other words, the principle is notitad to equitable claims between insurers.”).
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BCBSKS and OneBeacon both believe Allied Wandes coverage. And, this case and the
Related Case are poisedaaswer that questiong., that determination is part of the controversy
in this case and will allow the court tonsider the merits of Count $eeDoc. 52 at 19, 24, 28—
29. So, the court declines to dismiss Count I.

The court does not address, however, the meaning of the “other insurance” clause in the
event—at this stage a purdiypothetical event—that thlied World D&O Policy is
determined to owe coverage but Allied World stlfluses to pay or cannpay. The court won't
decide that question where an actual anrérsy doesn't exist yand without hearing
OneBeacon'’s position dts obligations under those circumstances.

In sum, at this stage of the case, the coamtt rule as a matter of law that OneBeacon—
should the court determine the Allied WobB&.O Policy owes coverage and bears first
responsibility for payment—must continue t@yide coverage to BCBSKS and rely only on its

subrogation right$® So, the court doesn’t dismiss Count I. But, the court does clarify this

13 If Allied World wrongfully denies coverage at any point, BCBSKS argues that OneBeacon can’t
use the “other insurancefause to deny BCBSKS the coverage itldar, regardless of the “whether
collectible or not” language. Doc. 57 at 23—26deed, BCBSKS argues “othimisurance” clauses never
affect an insurer’s coveragbligation to its insuredld. at 18—26. This argument is tied to BCBSKS'’s
arguments in Part 111.B.1.a. about how the insoeaimdustry uses “other insnce” clauses and how they
should never be used to allocate loss to an idsuféis argument has convincing support, as cited

below, but on a Motion to Dismiss the court consiadery if the Complaint has stated a plausible claim.
BCBSKS's positions about how the industry would meafgply such a clause to an insured is better

suited for a later stage of the case.

To support its position that an “@hinsurance” clause can never affect an insurer’s obligation to
its insured, BCBSKS cites various cases and treatiSes, e.glnsurance Coverage Litigatiosupraat
8§ 19.03[A][7] (The issue of which insurance compaays, or in what percentages, should not be the
policyholder’s concern, as the application of otineurance clauses should arise only in actions for
contribution among insurance companies. . . . Poliddrslpurchase insurance in order to have coverage
in the event of a loss, not to litigate who, amorgjrtmsurance companies, will be responsible as
between the various policies . . . i§; at § 19.03[A][1] (explaining if another insurer “has refused to
acknowledge coverage” the “other insurance” clause can’t be usedyta g@licyholder’s claim); Allan
D. Windt, 2Insurance Claims & Dispute§6:13 (6th ed. Apr. 2020 Update) (discussing how questions
can arise if two policies provideegerage and “one policy proves to be uncollectible and the other policy
has an other insurance clause that, by its termdgistiee whether or not the insured’s other insurance is
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aspect of its September 2019 Order: If Bader indicated OneBeacon could avoid providing
BCBSKS coverage based on its “other insurance” clauseebttfe court has determined
whether any other insurance exists, those gassare now overruled. Such a result is not
supported by the policy language. And, finally, tart clarifies that it makes no determination
about the parties’ obligations should a concuriesurer that the court has determined legally
owes coverage still refuses to pay.
d. Conclusion

The court agrees with BCBSKS that it ertedhe extent the court concluded OneBeacon
could avoid its coverage obligation to BCBSKS wiltile actual existena# other insurance is
disputed. OneBeacon’s Courdnd its horizontalxhaustion argument are tied to its “other
insurance” clause. Generally, “other insuindause disputes—including those involving
policies argued to apply at diffent levels—are resolved betweesurers after the insured has

received coverageSee, e.gHennes Erecting Co. v. Nat'l Union Fire Ins. Co. of Pittsburgh,

collectible” because an insurer magae “that the other insurance cd&userves to reduce the insured’s
coverage;” but concludingeducing coverage would be “manifedtlyfair'—the “insured should not be
penalized because the additional iagice the insured happened to [segproves to be uncollectible;”
instead, even if the unambiguous terms provideflass or reduction of coverage, “those policy terms
should be ignored in accordance wiitle reasonable expectations ruléd);at § 6:11 (explaining

equitable principles dictate the insured shouldnitehi@ proceed against a second insurer to recoup its
full loss where two primary policies provide coverdge have other insurance clauses; instead, an
insurer should provide the full amount of its coverage then sue the second insurer for reimbursement of
obligations it believes should havedn covered by the other because this comports with the insured’s
reasonable expectation of coverage under the policy; but noting at least one case has allowed an insurer to
“attempt to prove that another policy afforded pobion to the insured so as to reduce the defendant-
insurer’s own liability” to its insuredgee also Flintkote Co. v. Gen. Accident Assurance Co. of Ban.

C 04-01827 MHP, 2008 WL 3270822at *14 (N.D. Cal. Aug. 6, 2008) (*[O]ther insurance’ clauses do
not serve to reduce the insurer’sightions to a policyholder.”arron v. Cincinnati Ins. Cp97 P.3d

1042, 1048-50 (Kan. 2004) (discussing how an excessanshould not be permitted to avoid liability
when its insured paid premiumsttte excess insurer and can’t actually collect the other insurance when
interpreting provision that made poliexcess to other “collectible insurancef);H. Indem. Co., Inc. v.
Budget Rent-A-Car Sys., In64 P.3d 1239, 1243 (Wash. 2003) (applying Washington law to explain an
insured “should not be left without a prompt andgar defense” if a primary insurer fails to meet its
obligations, so the secondary insurer “should protligedefense” then can “recoup its costs from the
primary insurer”).
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Pa, 813 F.2d 1074, 1076—77, 1081 (10th Cir. 1987) (whemered had two policies and St. Paul
paid the loss and then suldtional Union arguing its blanket policy was excess in nature and
not effective until National Union’s specific policy was exhaustEdjmers Ins. Exch. v. Fed.
Ins. Co, No. 10-611 JP/GBW, 2011 WL 13116736, at3XD.N.M. Nov. 21, 2011) (resolving
on partial summary judgment motion priority plise among three insurapolicies after excess
policy paid the settlement and determining priority of coverflgeth policies provided
coverage in the underlying suit, but reservinigngion the merits wheth@ne of the policies
actually “provided coverage the underlying suit or wheth@insurer] might have a valid
affirmative defense”)Md. Cas. Co. v. Am. Fam. Ins. Grp. of Madison, W29 P.2d 931, 934,
939-41 (Kan. 1967) (where two insurers “undertdefense of their reggtive insureds,” and
one insurer paid the settlement and then suedthe to recover arguirthat its policy provided
excess coverage and the otheuier owed primary coverag&).. Cas. & Sur. Co. v. Trinity
Univ. Ins. Co. of Kan., Inc764 P.2d 1256, 1258 (Kan. Ct. App. 1988here two policies first
paid insured’s claim, then sued each otheatet@rmine if one policy veaexcess and entitled to
recover its contribution).

And, because OneBeacon’s “other insuraratalise isn't triggered until concurrent
coverage exists, the court now concludes One@eaan’t rely on that clause to deny coverage
while the actual existence ofhatr insurance is in disput&Vhether the Allied World D&O
policy provides overlapping coverage is yet tadeéermined. And, the OneBeacon Policy is not
sufficiently clear that OneBeacon owes no coveralgiée the existence of “other insurance” is
litigated to allow it to avoidts coverage obligation while éi‘other insurance” dispute is

ongoing. So, the court overrules any portiohgs September 2019 Order that concluded
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OneBeacon could avoid providing BCBSKS cogerdased on its “othémnsurance” clause
before the court has determinedrfyaother concurrent insurance exists.

To the extent OneBeacon affords coverage@BSKS that this court later determines
Allied World was obligated to cover first, One&con has the option to seek reimbursement from
Allied World through its subrogation rights. $tfor purposes of BCBSKS’s Motion to Dismiss
and Motion for Reconsideration, the court @snihe request to dismiss Count | because
BCBSKS hasn’t shown under all circumstanttet OneBeacon must provide coverage to
BCBSKS only after the Allied Wadl E&O Policy is exhausted, despite its “other insurance”
clause.Cf. Assoc. Wholesale Grocers, Inc. v. Americold C&®4 P.2d 65, 80 (Kan. 1997)
(rejecting excess insurer’'s argument on summatgment that tenant policies should afford
coverage primary to its coverage based onéoithsurance” provision lsause excess insurer
had “not shown the existence of any valid cogefdor the insured undeng other policies). If
OneBeacon indeed shows the existence ofr@inerage for BCBSKS, then the court will
consider the “other insurance” clause @mkBeacon’s horizontal exhaustion argument to
determine OneBeacon and Allied World’s coverpgerities. The court agrees that BCBSKS,
the insured, should not be forced to litigatattboverage before OneBeacon’s coverage is
triggered. But, it's plausible OneBeacon mayoke that clause to awbits coverage obligation
to its insured if the court determines anotherqyols obligated to provide coverage primary to
OneBeacon’s. So, OneBeacon’s Coumas stated a plausible claim.

As discussed in the next section, BCBS&8ues the court clearly erred when it
concluded horizontal exhausticould apply to the OneBeacon policy. “In construing a policy
of insurance, a court should consider the imségmt as a whole and endeavor to ascertain the

intention of the parties from thanguage used, taking into accotim situation of the parties,
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the nature of the subject matter, and the purpose to be accompli€iBdyan v. Columbia Ins.
Grp., 56 P.3d 789, 792 (Kan. 2002). So, the langua@ imsurance policy and the purpose to
be accomplished by securing the policy are important when determining when an insurer owes
coverage to its insured and coverage priaityong insurers (including whether horizontal
exhaustion should apply). But, while BCBSK&v makes a stronger @against horizontal
exhaustion, the court does not find clear error defiicto merit reconsidation of its horizontal
exhaustion analysis at this tran to dismiss stage. Sogtleourt finds OneBeacon’s Count |
does state a plausible claim tBEEBSKS must exhaust all primary coverage first, if the Allied
World D&O Policy is determined to cover the loss.
2. Exception to Horizontal Exhaustion

Next BCBSKS argues the OneBeacon Policy wiaggéred solely by exhaustion of the
specific underlying Allied Wod E&O Policy under a “well-estéibhed exception to horizontal
exhaustion that applies to excess policieg ke OneBeacon Policy.” Doc. 57 at 2. BCBSKS
argues the court misstated thisception to horizontal exhaien in its September 2019 Order
and OneBeacon’s coverage is triggered sdiglgxhaustion of the specific underlying primary
policy. Id. Above, the court concludes ©Beacon can't rely on its “o#in insurance” clause to
avoid its coverage obligation to BCBSKS while xistence of other insurance is disputed.
Now, in this section 2, theoart addresses BCBSKS'’s argumegit®ut horizontal exhaustion.
The court addresses this question because—sitioeiicourt decide the Allied World Policy
provides concurrent coverage—therizontal exhaustion issue cdwdffect the declaratory relief
OneBeacon seeks in Count I. And that outcom#yrim, could affect who BCBSKS must turn to

first between Allied World and OneBeacon for coverage.
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a. BCBSKS’s Argument that the Court must Consider the
Insuring Agreement Alone

BCBSKS relies on the insuring agreementhie OneBeacon Policy which, it argues,
“expressly states that OneBeacon’s coveraggailitins are triggered lifie exhaustion of” the
Allied World E&O Policy and doesn’t nméion the Allied World D&O Policy.Id. at 2-3. It
contends “[n]othing else is required . . . for the exception tizdwatal exhaustion to apply.Id.
at 3. And, it argues, the existenof the “other insurance” claudeesn’t change this resultd.
As long as the insuring agreement provides émecage after only a specific primary policy is
exhausted, BCBSKS contends the exceptiomorizontal exhastion applies.d. at 4.

The court interpreted the OneBeacon Poéing concluded, lookingt the language of
the policy as a whole (includirgpth the insuring agreementdathe other insurance provision),
that it was intended to be excess to both the Allied World E&O Policy and any “other
insurance.” Doc. 52 at 38—40. And, the court exachwhether any exceptions to horizontal
exhaustion existed+e., whether the general rule thatexcess policy does not attach until all
primary insurance has been enbied should not apply her&d. at 40-45. But, the court
determined BCBSKS had not shown an exceptidmorizontal exhaustion based on the cases it
cited. Id. BCBSKS now takes issue with how the dalistinguished the cases BCBSKS cited
from the facts at hand, assertingttthe court “focus[ed] on . the smallest factual differences”
and erred in concluding BCBSKSdaot shown this case fellithin an exception to horizontal
exhaustion as a matter of law. Doc. 54.aBCBSKS now cites even more cases that, it
contends, show the parameters to the eimepo horizontal exhaustion and show the
OneBeacon Policy is triggered when the édliworld E&O Policy alone is exhausteld. at 4—
8. As explained below, BCBSKS now makes argger case for its position. But, making better

arguments isn’t an appropriate purpose fog@nsideration motionAnd, because the court
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concludes it did not commit clear error in itsles Order, the courlenies BCBSKS'’s motion
on this aspect of the September 2019 Order.
i.  Previously Cited Cases

Some of the cases BCBSKS now cites are theesanes it used to argue an exception to
horizontal exhaustion in its Rgplo the Motion to DismissSeeDoc. 26 at 8 (citingravelers
Cas. & Sur. Co. v. Transcontinental Ins. CI9 Cal. Rptr. 3d 272, 279 (Cal. Ct. App. 2004);
Fed. Ins. Co. v. St. Paul Fire & Marine Ins. C649 N.E.2d 460, 462—64 (lll. App. Ct. 1995);
Mayor & City Council of Balt. v. Utica Mut. Ins. C&02 A.2d 1070, 1105 (Md. Ct. Spec. App.
2002)); Doc. 57 at 5 (same). Toeurt already considered thessses, but concluded their facts
were not sufficiently similar to the factstand to preclude OneBeacon’s claim as a matter of
law. SeeDoc. 52 at 43—-44. BCBSKS again uses thesesto argue the court’s ruling was clear
error. Doc. 57 at 4-5. BCBSKSsists there is an exceptitm horizontal exhaustion and
OneBeacon'’s obligation to provide coveragtiggered immediately upoexhaustion of the
Allied World E&O Policy based on the insuriagreement in the OneBeacon Policy. A party
may not use a motion to reconsider as “a seoppartunity for the losing party to make its
strongest case, to rehash arguments ordssdup arguments that previously faile@Kepnek
2012 WL 5907461, at *1. And that’s preciselyatBCBSKS tries to do on this issue.

For instance, BCBSKS now arguBsavelersmakes clear that the “exception to
horizontal exhaustion apptieeven when the policy has an ‘otivesurance’ clause[.]” Doc. 57
at 5. But, whafravelersshows is that whether an exceyptito horizontal exhaustion exists
depends on the language in the policy. In thas,cas excess insurer agglit should not have
to defend claims against its insured becdbsensured was covered by unexhausted primary

insurance.Travelers 19 Cal. Rptr. 3d at 273. The primamgurers argued the excess insurer’s
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duty to defend “was triggered” when the sthled primary policy underlying the excess policy
was exhausted, which had occurréd. at 274. The excess insureett to rely on its “other
insurance” clause to avoid its duty to deféhdd. at 277—79. But, the California Court of
Appeals was unpersuaded and sided with the primary insuders.

The language of the excess policy provitieat the excess insurer would provide
coverage and defend claimstien the applicable limit of [scheduledihderlying insurance has
been exhausted.ld. at 277 (emphasis added). And théh&r insurance” provision provided:
“If other insuranceapplies taclaimscoveredby this policy, the insurance under this policy is
excess and we will not malkay paymentantil theother insurancehas been exhausted by
payment of claims.”ld. at 278 (emphasis added). The policy defiottakr insuranceas
another policy “affording coveradbat this policy also affords.1d. at 277. Based on the
“other insurance’ definition, the court concludembveragemust exist unddooth policies
before the “other insurance” clseiwould “come into play.’ld.

The California Court of Appeslrejected the excess insurer’s argument that the other
insurance provision was a “condition precedenh&existence of [excess]| coverage and,
therefore, to the duty to defendld. at 277. Instead, the court deténed the “other insurance”
provision “provides a conddn precedent to [the exeeinsurer’s] obligation” tpayclaimsthat
the policy coversld. at 277—-78. But, the “other insurance” provision didn’t address the
“existence of coverage or the duty to defefidfo the court concded exhaustion of other
insurance wasot a condition precedent to theoess insurer’s duty to defentt. at 278.

The “other insurance” clause in the Oea@Bon Policy is differentlt provides: This

Policy shall be excess and shall nontribute with: (a) any other insurance .. ..” Doc. 1-1 at

14 The excess insurer had paid a portion of the defensts before seeking the judicial declaration,

arguing it didn’t have a duty to defend becau$etinexhausted primary insurance existed.

45



24 (emphasis added). So, it explicitly stated the entire policy—not gt OneBeacon’s duty to
pay claims—is excess to other insurancesHhort, the court’s determination that BCBSKS
hadn’t shown an exception to horizontal exhaustion basddawelerswas not clearly
erroneous. It is plausible to interptkeé OneBeacon Policy to provide thatdtsrerageunder

the policy is not triggered until other insurance is exhausted.

Thatsaid,the Travelerscourt also identified additionalasons why the “other insurance”
clause didn’t allow the excess imsuto avoid its duty to defendravelers 19 Cal. Rptr. 3d at
278-279. First, the court explained how the “oihsurance” clause in the excess insurer’s
policy was included in the “Coiittbns” section of the policyld. at 278. The other provisions
in this section gave the excessurer certain rightike the ability to adit its insured’s books
and inspect its premises and provided procediarasow to cancel or modify the policyd.

The court concluded these preians addressed conditionsgjaicable to’ coverage,” not
“conditions that must be fulfillegrior to the existence of coveragjdd. The “Conditions”
section of the Allied World E&O Policy, artie OneBeacon Policy by following form, contain
many of these same types of conditions. Dot.at-55-61. But, the provisions also set forth
some “condition[s] precedent &my right to coverage” todd. at 55 (Y 111(B) providing time
limits for giving notice of a claim)see also idat 56 ( I1I(D)(1) proiding “[n]Jo coverage is
available” for certain defense expenses in@iwehout prior written consent), 57 (T (H)
providing conditions required to regei coverage for wrongful acts).

Second, applying California law, the Califica Court of Appeals explained insurance
provisions that remove or limit coverafjaust be conspicuous, plain, and cleaffavelers 19

Cal. Rptr. 3d at 278 The excess insurer argued foriaterpretation thatwould exclude

15 Kansas law similarly imposes a duty on an insto@efine any limits ocoverage in clear and

explicit terms. Assoc. Wholesale Grocers, Inc. v. Americold Cd@4 P.2d 65, 78 (Kan. 1997).
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coverage and preclude any dutydefend if there was any unexhausted ‘other insuranée.’
But, the court concluded it would not interpret fholicy to have such an exclusionary effect
because there was “no hint ofstlpossibility” in the insuring agement, defense payments, or
exclusions sections of the policid. Instead, the purported exclusion was found in the
boilerplate provisionsld. “If [the excess insurer] intended have coverage be dependent upon
the exhaustion of ‘other insuree,’ it was required to make such an exclusionary clause
conspicuous, plain, and cledt.did not do so.”ld.

In this respect, BCBSKS's citation Toavelersin its Motion for Reonsideration is more
persuasive. The OneBeacon Policy’s insuaggeement and provisions surrounding defense
expenses do not say that exhaustibather insurance is required befacoverage exists. In this

respect, it is similar to the excess insurer’s policyravelerswhere the court concluded the

111} M.

policy was “sufficiently clearthat coverage and the dutydefend existed when only the
underlying primary policy was exhausted. at 278—79 (quotin@mty. Redevelopment Agency

v. Aetna Cas. & Sur. Co57 Cal. Rptr. 2d 755, 761 n.6 (Cal. Ct. App. 1996)). While BCBSKS'’s
argument is persuasive, the court still finiifferences exist between the OneBeacon Policy’s
“other insurance” provisionra the provision at issue iravelers Thus, the court cannot say
that its earlier denial of BCBSKS’s Motion todbniss was clear error. BCBSKS is free to make

this argument later when the case reaches piroppate procedurabjcture. Rehearing on a

motion to dismiss isn’t that junctutg.

16 BCBSKS equates the court’s citationli@velersin the September 2019 Order to a holding that
“[t]he exception to horizontal exhaustibis “limited only to duty to defend policies.” Doc. 57 at 12—-14.
This characterization is simply wrong. The court focused on the languageloatieterspolicy,

comparing it to the OneBeacon Policy, to explain why BCBSKS hadn’t shown a clear exception to
horizontal exhaustion sufficient to merit dismissal of Count 1. Doc. 52 at 43. It never “suggest[ed] that
the exception applies only to duty to defend policies.” Doc. 57 at 13.
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Next, BCBSKS cite§ederal Insurance Companyn Federal the lllinois Court of
Appeals held that “an excess insurance policiclvBpecifically namethe underlying policy to
which it relates and makes no general referenoghier policies operates an excess policy
only to the named primary carriand not to any other primary policy which covers the insured.”
Fed. Ins. Cq.649 N.E.2d at 461. The excess insurerdlsought to avoid coverage after the
scheduled underlying insurance was exhausteddan its “other insurance” clause. It
provided: “If the named insured has in forchestprofessional liabilitynsurance in excess of
the limits of liability of the underlying policy . . . the insunee afforded by this policy shall not
be applicable for a greater proportioina claim than the ggticable limit of liablity stated in this
policy bears to the total applicable limit of liabjliof all valid and cokctible excess insurance
against such claim.ld. at 462.

A separate primary insurer also provided coverdde Its policy also had an “other
insurance” clause that provided a means for loagralpwhen other insurance covered the loss.
Id. The excess insurer sought a declaration thaioiverage was excess to the primary insurer’'s
coverage, and thus it was not liabdepay the settlement for its insured until the primary insurer
paid its policy limits.Id. at 462—63. The primary insurer arguedlso was an excess insurer
based on its other insurance claasd so, the two policies shouldvieao share thloss pro rata
based on each policy’s other insurance claldeat 463.

The lllinois Court of Appealexplained that “where two insance policies cover a loss at
thesamelevel, Illinois courts look to the ‘othersarance’ clauses to determine each insurer’s
liability.” Fed. Ins. Cq.649 N.E.2d at 463. But, because primary and excess policies
“inherently serve different funans” and “cover different risks aradtach at different stages|,]”

the court explained that “[l]iability under &xcess policy attaches grdfter a predetermined
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amount of primary coverage has been exhaustiedd 4t 464. And, courts should not reconcile
who covers a loss for policiesditferentlevels by looking at “otér insurance” clausesd. So,
the court explained, it prcally would not compare an exceagsurer and primgrinsurer’s other
insurance clauses because, “absent specific paliguage to the contrary,” an excess policy is
“not [ ] triggered until the limits of th primary policies [are] exhaustedd.

But, that policy at issue iRederalcontained “specific policy language to the contrary.”
It permitted the court to compare the primary neswand excess insurer’s other insurance clauses
on the same levelld. The excess insurer’s policy “specifigaconfined its status as an excess
carrier only to [the schedueunderlying policy and] not [theeparate primary policy or] any
other named or generic policyld. The court explained that tlexpress language in the excess
insurer’s policy “makes no meoti” of any other primary policies, so it “must be deemed an
excess policy only” to thecheduled primary policyld. Had the excess insurer intended for its
policy to be excess to all other primary inggreéhe court explainedt,“could have included
such language in its policy[,]” but it did nold. This result put the excess insurer “exactly
where it contracted to bee., secondarily liable to” the Beduled underlying primary policyid.
But, the court pointed out—albeit dicta—if the excess insurbad included different language
in its “other insurance” clauseh# result might be different.fd. The other insurance clause at
issue, however, provided a method of shaangpng “all valid and codictible” insurance in
excess of the limits of the underlying policig. at 462. The court specifically identified the
“other insurance” clause in another Illinois casean example of a clause that could have
produced a different resultd. at 464 (citingU.S. Gypsum Co. v. Admiral In643 N.E.2d 1226,

1261 (Ill. App. Ct. 1994)).
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In Gypsumthe insured argued for vertical exhaois but the couraipplied horizontal
exhaustion because the excess insurance policy nedtan other insurancegwision. It stated:
“If other valid and collectiblensurance with any ber insurer is available to the insured
covering a loss also covered by this Policy . . itkarance afforded by this Policy shall be in
excess of and shall nobntribute with such other insuranceJ.S. Gypsum Cp643 N.E.2d at
1261. The court concluded the other insurance gi@vi‘clearly sets forth [the] policy’s status
as an excess policy” and “unequivocally setthfthat the excess insunill not contribute ‘if
other valid and collectible insurance wihy other insurer is available to the insuredd. So,
the court decided the othimsurance language “supports an intetgtion that this policy serves
as an excess policy to all triggered primary policies . Id.”And, the court held that a “plain
reading of the ‘other insurancptovision” requires th insured “to exhausil triggered primary
insurance before pursuing coveragmler those excess policiedd. at 1262.

Like the excess policy iRederal OneBeacon explicitly contracted to be excess to the
Allied World E&O Policy and made no mentionary other policies. Looking at its insuring
agreement alone, coverage attaches whelntite of the Allied World E&O Policy are
exhausted. But, the OneBeacon Policy’s “otheurance” clause is more like the other
insurance clause iBypsumthan the one ifrederal SeeDoc. 1-1 at 24. BCBSKS argues in its
Motion for Reconsideratiothat “[tjhe outcome irFederaldid not depend on the type of ‘other
insurance’ clause at issue.” Doc. 57 at @asHerts the court cannot digjuish this case from
Federalbased on the differences between the other insurance cladisé&CBSKS contends
the only basis for the decisionkederalwas that the policy did noéference any other primary

policies besides the underlying one, so it niagsexcess only to the scheduled polity.
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But BCBSKS'’s argument ignores the portiorFefderalsummarized above; it
specifically discussed how tthenguage of the other insu@nclause may indeed make a
difference. And here, unlikéederal the OneBeacon Policy contains language explicitly
making it excess to other policies and not “spedififa@onfin[ing] its status as an excess carrier
only to” the Allied World E&O Policy—the languagesed in its “other insurance” clause.
Federal 649 N.E.2d at 464. In shoRederaldoes not show the court’s decision was clearly
erroneous.

The court declined to rely on thiica Mutual Insurancease cited by BCBSKS in its
Motion to Dismiss because it did not address laowother insurance” clause may affect
BCBSKS'’s argument that an exception to horizontal exhaustion eSetboc. 52 at 44.Utica
explains some general principlagplicable to excess policie8Generally, an egess carrier has
no liability until the primary policy is exhaustedUtica Mut. Ins, 802 A.2d at 1101. “Within
the meaning of an excess policy, ‘exhaustiees not occur until the limits of underlying
insurance have been metd. at 1105. So typically, whethe underlying insurance is
exhausted, the excess coverage is triggesee idat 1101, 1105. Under horizontal exhaustion
principles however, “[tie exhaustion of all of the primapglicies on the riskhould occur prior
to the requirement that anyaess policy respond to the loasjess the language of the excess
policy states that (1) it is excess insurance avearticular, specific, pnary policy, and (2) will
be triggered when that digte policy is exhausted.ld. at 1105.

Absent the “other insurance” provision, teisception to horizontal exhaustion plainly
would apply to the OneBeacon Ryli Like the excess policy ldtica, the OneBeacon Policy
states it is excess to specific underlyinguirance and that OneBeacon “shall provide” BCBSKS

with insurance in excess of the Allied World B&aolicy if that policy “applies and has been
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exhausted.” Doc. 1-3 at 16ee also Utica Mut. Ins802 A.2d atl101. ButUtica does not
address the implications of an “other insurance” clause like thenddeeBeacon’s policy,e.,
stating that the policy also is excess ovéeoinsurance. Here, OneBeacon seeks to avoid
coverage because, it argues, a primary policge—wot identified as an underlying primary
policy—must respond to the loss because OneBeapolity provides it is “excess of and shall
not contribute with . . . any other insmce.” Doc. 1-1 at 24. In shottica did not consider
similar circumstances for its excess insurer. It merely concluded that the primary policies
underlying the excess insurer’s policy would noelbBausted under the facts of the case, so
there was no possibility the @ss policy would be triggereditica Mut. Ins, 802 A.2d at 1105.
While BCBSKS cites this case again, the reasgpthe court applied eagli still applies.
BCBSKS hasn’t identified clear error.

ii. New Cases Cited

BCBSKS also cites several cases for the fins¢. And they are more persuasive than
those cited in its motion to dismiss papers.

First, BCBSKS citedAmHS Insurance Company v. Mutual Insurance Company of
Arizong 258 F.3d 1090 (9th Cir. 2001). In tleatse, AmHS Insurance Company, Risk
Retention Group (“RRG”) defended its insuattl satisfied a judgment against hiid. at
1092. It sought contribution from Mutulssurance Company of Arizona (“MICA”)Id. To
apportion the loss, the Ninth Cuit reviewed the policies to tlrmine if they were excess,
primary, or co-excess insurerkl. at 1093.

Three policies were in play: (1) amary policy provided by Samaritan, (2) RRG’s
policy, and (3) MICA’s policy.ld. at 1093—-94. Samaritan alreauyd contributed its policy

limit. Id. at 1094. The MICA policy was a primary poliggth an “other insurance” clause that
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provided: “This insurance shailbt apply unless and until the limib$ all other sources of funds
have been exhausted,” including other insuratde.RRG’s policy was an umbrella policy that
provided various layers of insurandel. at 1094—-95. Relevant hereetfirst layer “was written
specifically as excess of thaderlying Samarian Policy.Id. at 1094. The first layer of RRG’s
policy included other insurance languagetistathat “the insurer had no liability until
‘deductions for . . . othensurance’ were made.ld. The second layer also provided insurance
in excess of the underlying Samaritan policyvad as several other scheduled policies. The
schedule of underlying insurancevee mentioned MICA'’s policy.ld. And, the second layer
contained a provision providing thidbnly would cover net lossélsat exceeded the “applicable
underlying limit[,]” which it defined as the limitsf the underlying insurance as well as the
limits of any other valid ad collectible insuranceld. at 1094—-95.The second layer also
contained an “other insurance clause” providitighe insurance afforded by this policy shall be
excess over any other valid andlectible insurance available to the insured, whether or not
described in the Schedule of Underlying Insurance . Id..at 1095. Though RRG’s policy
contained both scheduled underlying insuramzkvarious “other insurance” type language, the
district court “held that the RRG and MIQablicies provided equal-level insurancdd. And,

it then compared the other imance clauses on the same level and found them to be mutually
repugnant and voidld.

RRG appealed, arguing that its policyyided “true’ excess coveragelt. So, RRG
argued that the other insurance clause in MIG&imary policy shouldn’t affect RRG’s rights.
Id. at 1095-96. The Ninth Circuanalyzed the RRG policy asndnole and, agreeing with the

district court, interpreted theréit two layers of coverage agpexific excess” coverage, and not

“true excess” coveragdd. at 1095-1099. Basically, the Ninthr@iit determined that once the
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Samaritan policy was exhausted, RRG’s policy became a primary policy, co-equal with the
MICA primary policy. Id. at 1096, 1099. The Circuit explainiésl reasoning, dividing it into
four parts.

First, the court looked at the RRG poliaydaconcluded it intended its first and second
layers of coverage to attach only upon exhauasiif specific policies that didn’t include the
MICA policy—and it charged premiuntonsistent with that riskAmHS Ins. C.258 F.3d at
1096-97. The policy gave “no suggestion . . . RRG knew of the MICA policy” or priced its
policy based on its existencéd. at 1097. And, because the RRG policy didn't “require[] the
insured to maintain any additional coverage beyond that provided by the Samaritan policy[,]” the
Ninth Circuit concluded the “first two layers imisurance provided coverage that . . . attach[ed]
immediately upon the exhaustion of the underhy@agnaritan policy” and “should be enforced
as intended.”ld. So, the court held, RRG it musthare coverage with MICAId.

Second, the Circuit reviewed the MICA aRBRG policies and explained they provided

overlapping coverage for onfy/short window of timeld. at 1097. So, the Circuibncluded

they did not insure the samskiand the RRG policy should not be considered a “true’ excess
insurer. Id. Also, the Circuit explaied that MICA’s policy existed before RRG issued its
policy. Id. at 1097-98. So, RRG could have takensstepmake sure it would function as
excess insurance to the MICAlpy—and thus avoid the presetdispute entirely—by including
the MICA policy as scheduled underlying insuranizk.at 1098. But, it didn’t. I1d. So, the
Circuit concluded, “[t]his fadr weighs against RRG.Id.

Third, the Ninth Circuit also consideredethther insurance language in the RRG policy.

AmMHS Ins. C9.258 F.3d at 1098. The Circuit reviewed thnguage that “purport[ed] to accept

liability only ‘after making deductionfor all . . . other insurance.”ld. But, it found this
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provision was not “an exception” to coverdgé a “typical excess insurance clause[d. The
Circuit explained that exceptiots coverage “provide[] that thelis no coverage regardless of
the existence of other insuranced. (citation and internal quotation marks omitted). But under
its policy, RRG “clearly provided insurance coverthg . . . judgment” and simply intended “for
its coverage obligation to change dependinghe existence obeerage by other valid
insurance.”ld. Other insurance clauses, the Ninth Circuit explained, allow an insurer to escape
if the loss is less than othemsiimrance protection, or provideamss insurance the insurer’s
coverage exceeds other valid insuranick. But, other insurance clauses aren’t an exception to
coverage and, where two policiepgpat the same level, the ckas may cancel each other out.
Id.

Last, the Circuit rejected RRG’s argument tigpolicy, because it was written as excess
to the Samaritan policy, should be excess toahgr primary policies aering the same loss.
Id. at 1098. The Ninth Circuit explained thathbthe MICA policy and the RRG policy were
excess to Samaritan’s policyd. at 1099. It held the RRG policy was “a specific excess policy”
that attached (and became primary) when the Samaritan primary policy was exhilsfet,
it concluded the MICA policy also wasn’t regedl to provide coverage until the Samaritan
policy was exhausted becausatsfother insurance clausél.; see also idat 1096 (explaining
the MICA primary policy was excess to then&aitan primary policy because the Samaritan
policy didn’t have an other insurance clause,tbatMICA policy did). 9, the court treated the

policies as same level insurartée.

1 A California Court of Appeals decision has gimsed the Ninth Circuit’s decision to treat an

excess policy and primary policy on the same level and prorate coverage between BegwWarmel
Dev. Co. v. RLI Ins. Cp24 Cal. Rptr. 3d 588, 59596 (Cal. Ct. App. 2005rmelexplains that
California law would require MICA to exhaust islicy limits before requiring RRG to contribute
because a primary policy with an otlesurance clause is still primaryi-e;, on a different level—
compared to an excess insurance cawidr an other insurance clauskel. It would consider the RRG
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Judge Graber dissented from the lead opinicdnmdS InsuranceSee 258 F.3d at
1103-08 (Graber, J., dissenting). She opined that the RRG poligyotivasprimary with the
MICA policy, and MICA must contribet before the RRG policy appliekd. at 1103—04. Judge
Graber relied on the “general rule” thatl“primary insurance policies must be exhausted before
an excess insurance polipyovides coveragel[.]ld. at 1104. And, she concluded the RRG

policy was a “true excess’ policy because thsured had purchased an underlying policy—the
Samaritan policy—covering the same risk, &melpolicy required thainderlying primary
insurance be exhausted before coverage attatthes.

Judge Graber found no reason to depart fiftuarrule that excess policies should be
regarded as excess over any primary coverajet 1104—-05. And so, she distinguished each
of the cases relied on by the majority to codelthe RRG policy was nattrue excess policy.

Id. at 1105-06. She explained that the polieygleage analyzed in those cases explicitly
provided the policy would become primary evhthe underlying insurance was exhausted,
explicitly said the policy wowl apply upon exhaustion regardles®tifer insurance, or did not
address whether the policy comtadl any language indicating liity would attach only after
other insurance had been collectédl. at 1105 But, RRG’s policy included no similar
language.ld. at 1105-06. Instead, the RRG policy contdiegpress language providing “that it
will not take effect untibll other insurance has been exhausted.’at 1106. Judge Graber

pointed to the language stagithat RRG would pay “after making deductions for . . . other

insurance” and only in excess of an underlyingtlimat was defined to include the limits of

umbrella policy a true excess policy that need not provide coverageluptiivaary policies were
exhausted, even though more underlying primaryrarste existed than the RRG policy contemplated.
Id.
18 As the court addresses later, BCBSKS argfoesourt committed clear error by similarly
distinguishing cases BCBSKS cited for its Motion to Dismiss.
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other insuranceld. (emphasis omitted). Judge Grabesoalelied on the “other insurance”
clause as evidence of “the insurer’s express iritexttthe policy not take effect until all primary
insurance is exhausted[y” Id.

Finally, Judge Graber reviewed two Arizona cases discussed by the mdpbray1107.
She opined that RRG’s policy was “indistinguiBleg from one case that held “an excess policy,
written in excess of a specific underlying policy, alsas excess as to an unrelated primary
policy with an ‘other insurance’ clause, after thénaustion of the specific underlying policy.”
Id. RRG’s policy similarly defined coverage for a “loss” to mean settlement amounts after
deducting recoveries from all other insurante. And, she explained, the RRG policy should
not be considered on the same level as the MICA policy because the RRG policy only applied
when underlying insurance was exhaustad {t was a true excess policyld. But the MICA
policy, on the other hand, was written to providenary insurance and its other insurance clause
kicked in only if other apptiable primary insurance existeltl. Judge Graber concluded “[i]t
would be a windfall to MICA if its liabilitywere limited by the fortuity that the [insured]
purchased excess insurance c¢cmgethe Samaritan policy.1d. at 1108. Because the RRG
policy “clearly express[ed] the insurer’s intent that the policy be excedlsgomary
policies[,]” Judge Graber concluded, “MICA must contributesitare of the judgment before
RRG can be required to contributdd.

This court’s decision denying BCBSKS’s Matito Dismiss aligns more with Judge
Graber’s dissent iAmHs Insurancéhan it does with the Nint@ircuit majority opinion. But,

Ninth Circuit authority does not bind this court and the court does not find it has committed clear

19 Here, unlikeAmHs InsuranceOneBeacon relies only on its “other insurance” clause. Its policy

doesn't have other language makingcitserage applicable only afterdigstions for other insurance or in
excess of a retained limit that indes other insurance. In this respect, BCBSKS’s arguments against
horizontal exhaustion are persuasive.
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error based on the majority’s opinionAmHS Insurance As demonstrated by Judge Graber’'s
similar analysis, the court’s conclusions were“aobitrary, capricious, whigical, or manifestly
unreasonable.’See Wright259 F.3d at 1235-36 (internala@ation marks and citations
omitted).

Next, BCBSKS cites another Ninth Circuit ca®@th Century Insurance v. Liberty
Mutual Insurance C9.965 F.2d 747 (9th Cir. 1992). BCBSKS contends this case supports the
conclusion that an exception to horizontahaustion exists even though the OneBeacon Policy
has an “other insurance” clause. Doc. 57 &@h Centuris analysis focuses on the policies’
language and also doesn’t coroarthe court its earlier deaisi was clear error for reasons
explained below.

In 20th Centuryan insured motorist was drivingental car owned by Alamo when he
was in an accident that killed one parsger and seriouslyjured two others20th Century Ins.
965 F.2d at 749 Three insurance policies were in plgit) the motorist’s personal policy issued
by 20th Century Insurance, (2) Alamo’s primgolicy issued by Liberty Mutual Insurance
Company, and (3) Alamo’s exceassurance policy issued dmiral Insurance Companyd.
20th Century’s policy provided priany insurance if the motorigtas driving his own car, but
excess insurance over all other insurance wigewas in a vehicle he didn’t owid. at 756-57.
Liberty’s policy provided primary covege when the car was owned by Alanmd. at 757. And
Admiral’s policy provided insurance that “shall follow that of the primary insurance,” which it
designated as the Liberty policid.

Because the motorist was driving Alamoar, the Liberty policy applied first, and
Liberty exhausted its coverage limid. at 749. Admiral arguei was liable only afteboth

Liberty and 20th Century’s polictewvere exhausted under the honital exhaustion principle.
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Id. at 749, 754. But the Ninth Circuit sided wiBth Century, concludg Admiral’s policy
must provide coverage before 20th Century based on the pobties’insurance clausekl. at
754-57.

The court is unpersuaddy BCBSKS's reliance o20th Century Unlike the
OneBeacon Policy and Allied World D&O Policyiasue here, the Admiral policy and the 20th
Century policy were both excess jp@s under the facts presentede-the 20th Century policy
provided excess and not primary coverage whsliesured drove a vetle he didn’t own.Id.

To determine priority between the policies the Circuit explained it must focus on the “other
insurance” clauses and the language of theipslio determine when coverage attachdsat
756. The Admiral policy did not contain aopision that provided it was excessaibother
insurance.ld. at 757. Instead, its poligyrovided its insuranceould “follow that of the
primary insurance”—the Liberty policyld. And, the Liberty policy’s other insurance clause
provided for primary insurance coverdge cars owned by its insured, Alamtd. Meanwhile,
the other insurance language in 20th @gris policy provided it was excess over other
collectible insurance, analogous to the otheurance language in the OneBeacon Polidyat
756-57. So, the Ninth Circuit concluded thewdl policy was excess only to the Liberty
policy, and nogll primary policies.Id. at 757. And, it attached mmediately when the Liberty
policy was exhaustedd. It's evident that the facts i2Oth Centuryled the court to determine
the Admiral policy attached immediately upon exhaustion of the Liberty policy. Those facts
differ from the ones presented here.

BCBSKS next relies on a line of cases apply@adjfornia law to arguéhat the exception
to horizontal exhaustion applies even thotlghOneBeacon Policy contains an “other

insurance” clause. Doc. 57 at 5-9 (citi@dmty. Redevelopment Agency v. Aetna Cas. & Sur.
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Co, 57 Cal. Rptr. 2d 755, 761 n.6 (Cal. Ct. App. 19%);Paul Fire & Marine Ins. Co. v. Ins.
Co. of the State of PaNo. 15-CV-02744-LHK, 2017 WL 8987, at *16-18 (N.D. Cal. Mar. 7,
2017);Carmel Dev. Co. v. RLI Ins. C&4 Cal. Rptr. 3d 588, 593-94 (Cal. Ct. App. 2005);
Flintkote Co. v. Gen. Acc. Assur. Co. of Cédn. C 04-01827 MHP, 2008 WL 3270922, at *25
(N.D. Cal. Aug. 6, 2008Pac. Bldg. Dev., Inc. v. Kensington-Fair Oaks Assocs. Joint Venture
No. 1-06-cv-056857, 2011 Cal. Super. LEXIS 376, at *29 (Cal. Sup. Ct. Oct. 27, 2011)). As
discussed below, the court finds these raleaad even persuasive, though they are not
controlling precedent.

First, Community Redevelopmentpports BCBSKS'’s position in many ways. But it also
supports OneBeacon’s position that its “other iasae” clause matters (and not just the insuring
agreement) Community Redevelopmentludes a footnote that states: “If an excess policy
states that it is excess over a specifically described policy and will cover a claim when that
specific primary policy is exhausted, such language is sufficiently clear to overcome the usual
presumption thaall primary coverage must be exhauste8&e Cmty. Redevelopment Agency
57 Cal. Rptr. 2d at 761 n.6. But, as the Catii@Court of Appeals explained, the excess policy
at issue in that case “was intended to be exced$ waderlying insurance, whether such
insurance was described in the [s]chedule pfderlying [ijnsurance onot[,]” so horizontal
exhaustion still appliedld.

In Community Redevelopmenh excess insurer—Scattde Insurance Company—

argued horizontal exhaustion should apply befon@d any obligation to “drop down™ and
provide a defense+e., the excess insurer arguaitl primary insurers should have to exhaust
coverage before it was reqed to provide coveragdd. at 756. United Pacific Insurance

Company was a primary insurer who had inedrsubstantial defense costs and sought a
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declaratory judgment that Scottsdal®uld have to contribute coveradd. The Scottsdale

policy was an umbrella policy that provided cowgrdspecifically (but not exclusively) excess”
to a primary policy from State Fa, which had been exhaustdd. at 758-59. Because the
State Farm policy was the only scheduled undeglymsurance for the 8ttsdale policy, United
argued Scottsdale should immediately have topadlown and provide primary coverage in State
Farm’s place.”ld. And so, United argued that Scottsddles should shaiies duty to defend

and equitably share the defense expenkkst 759.

The Scottsdale policy contained a varietyaidvisions relevant tds excess coverage.
Cmty. Redevelopment Agenby Cal. Rptr. 2d at 759. Firstspecifically provided it would
defend a suit against its insurgarévided, however, that no otheisurance afforthg a defense
... is available to the INSUREDId. at 758. It also provided &h Scottsdale only would be
liable for losses in excess of the limits of the scheduled underlying insurancstate Farm’s
policy) “plus the applicable limits of any othenderlying insurance collectible by the
INSURED: Id. Once any underlying insurance was axdtad, the Scottsdale policy provided it
would “continue in force as underlying insurantdd. Finally, the Scottsdale policy had an
“other insurance” provision that provided it waxtessnsuranceover any other valid and
collectible insuranceavailable to the INSUREDRyhether or not described in the Schedule of
Underlying Insurance.. . .”Id.

Much like BCBSKS’s argument here, Unitatjued that “Scottsdale’s policy was
expressly excess to State Farm’s poliaytl das soon as [that policy] was exhausted,
Scottsdale’s duty arose anattbxistence of other primacpverage was irrelevantld. at 759.
But, the California court disagreett. It explained the generalleuis that “[u]nless the

provisions of an excess policy prdei otherwise, an excess insunas no obligation to provide a
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defense to its insured before the primary coverage is exhaustedt’760. The court agreed
Scottsdale’s policy was purchasedeasess to the State Farm polidg. But, the court
considered the other exprgswvisions of the policy, whitprovided it was excess to the
applicable limits of any other underlying insurance ttwb. The court concluded the policy
language was unambiguous—the Scottsdale policy was excasstioer primary insurance.

Id. The court relied on the language in theiretd limit section of th policy that stated
Scottsdale was liable only for losses in excegh@timits of the scheduled underlying insurance

111

(i.e., State Farm’s policy) and “the applicable limitsaofy other underlying insurance
collectible . .. .” Id. The court also considered the languamgthe defense payments, limits of
liability, and other insuranceections of the policy, explainirige court’s conclusion based on
the retained limits laguage—that the policy unambiguouslgs not triggered until other
primary insurance was exhausted—was “consistéht and is reinforced by” these other
provisions. Id.

Next, the court explained that “under Calif@ law an excess secondary policy does
not cover a loss, nor does a duty to defend the insured arisggluatithe primary insurance has
been exhausted.Cmty. Redevelopment Agenby Cal. Rptr. 2d at 760. The court concluded
that Scottsdale did not have to contribute geen though its policy waspecifically written as
excess to the State Farm polidg. Describing a leading Californizase on the issue, the court
explained:

It did not matter that the primary policy to which the secondary policy had been

specifically excess had itsédéen exhausted. A secondary policy, by its own terms,

does not apply to cover a loss untiethnderlying primary insurance has been
exhausted.This principle holds true even wigethere is more underlying primary

insurance than contemplated by tterms of the secondary policy.

Id. at 760-61 (citations and intedrguotation marks omitted).
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The court contrasted the lmwntal exhaustion principleith vertical exhaustion—
“where coverage attaches under an excess pehen the limits of a specifically scheduled
underlying policy are exhausted and the languadlesoéxcess policy provides that it shall be
excess only to that specific underlying policyd. at 761. But, like this court concluded for the
OneBeacon Policy, the Californiao@rt of Appeals explained thtte Scottsdale policy was
intended to be excess to all underlying insueamot just the scheduled insurance, so the
horizontal exhaustin rule applied.ld. at 761 & n.6. And, “Scottstids responsibility to
respond was not triggered by State FarexBaustion; not until exhaustionaf primary
policies, including United’s, would Scottsdaleveéhad any duty to provide a defense to the
insureds.”ld. at 761. The court noted the result mayenbeen different if the excess policy
“specifically describ[edandlimit[ed] the underlying insurance id.

To be sure, besides the other insuranogigion, the OneBeacon Policy does not contain
the various provisions explicitly spelling out thiaé policy applies only after all other primary
insurance, like the Scottsdale policy included. For example, the Scottsdale policy explicitly
provided it would not defend claimsather insurance was availabligl. at 758.

The OneBeacon Policy, by following form to the Allied World E&O Policy, provides
OneBeacon “will pay or reimbursen a current basiDefense Expense®r which this Policy
provides coverage.” Doc. 1-1 at 26 (emphadiked, bold in original). The Scottsdale policy’s
retained limit section also provided Scottsdatild only be liable folosses exceeding the
scheduled underlying insurangaltis the applicable limits @fny other underlying insurance
collectible by the INSURED Cmty. Redevelopment Agenby Cal. Rptr. 2d at 758. The
OneBeacon Policy, in contrast, provides Oea&n will provide BCBSKS with insurance in

excess of the scheduled underlyingurance—which is defined to mean the Allied World E&O
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Policy only—"provided that th&Jnderlying Insurance also applies and has been exhausted by
actual payment thereunder . . ..” Doc. 1-3,810-11. But, like the Scottsdale policy, the
OneBeacon policy also contains an “other insoed provision that provides it is “excess of and
shall not contribute with” “any otlénsurance . . . unless such athresurance . . . is specifically
stated to be in excess of tislicy.” Doc. 1-1 at 24.

Still, the differences between the two pol&cao not render theoart’s conclusion that
horizontal exhaustion may apghere clearly erroneousee Wright259 F.3d at 1235-36
(explaining a clearly erroneougdsion is one that is “arbitngrcapricious, whimsical, or
manifestly unreasonable” (internal quotationrksaand citations omitted)). BCBSKS contends
vertical exhaustion must apply. Bit cites a case that explains this isn’t always so, even where
the schedule of underlying insurance lists jugt palicy. In its September 2019 Order, the court
explained OneBeacon’s horizontal exhausposition was plausible because the excess
OneBeacon Policy contains a provision sigiit is excess to all other insurancee-the
OneBeacon Policy by its terms is not limited as excess only to the scheduled underlying
insurance; it contains a provision (the “otimsurance” clause) saying it is excess to other
policies too. See Cmty. Redevelopmesit Cal. Rptr. 2d at 760—@§Boting other insurance
language reinforced court’s conclusion thadt&xale did not havauty to defend yet).

BCBSKS'’s exception-to-horizortaxhaustion argument is fgiasive, however, because
the California Court of Appeallid emphasize the Scottsdale pglclanguage—specifically the
insuring clauses—to determine when Scottsdale’s liability was triggédedt 762. The court’s
interpretation that Scottsdale’s liability srdt triggered until all primary insurance was
exhausted was “confirmed and reinforced by thefddse’ and ‘Other Insance’ sections of

the” policy. Id. And, because the excess insurer “reg[dj in its policy that all primary
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insurance be first exhausted . . . Scottsdale’s dutto ‘drop down’ ad provide a defense never
arose.” Id. Here, the Complaint alleges the Allied World E&O Policy limit was nearing
exhaustion, at which point OneBeacon must dewidether to drop down and provide coverage
or refuse to provide coverage until the Alldabrid D&O Policy is exhausted. Doc. 1 at 3
(Compl. T 9¥° But, looking at the insuring agreement provisions in the OneBeacon Policy,
OneBeacon'’s duty to provide coverage is triggemben the Allied World E&O Policy alone is
exhausted, supporting BCBSKS'’s position. Doc. 1-1 at 3, 10-11, 26. Except, viewing the entire
policy, the follow form “other insurance” provis does not reinforce that position because it
provides the policy is “excess afd shall not contribute withany other insurance . . . unless
such other insurance . . . is specifically statelgetin excess of this Policy.” Doc. 1-1 at 24. The
additional California cases discussed negwjte guidance about ho@alifornia law would

treat the OneBeacon Policy where the insuprayisions refer only to the Allied World E&O
Policy, but the policy also has ancess “other insurance” clause.

BCBSKS'’s next case-St. PaulFire and Marine Insurance Comparydecided a dispute
between two insurers who both providedessoverage. Insurance @pany of the State of
Pennsylvania (“Penn”) and American Guararaed Liability Insurance Company (“American
Guarantee”) disagreed about which insurer rpustide coverage to their insured fir§t. Paul
Fire & Marine Ins. Co, 2017 WL 897437, at *12. Penn providadurance policies in excess of
a policy from Travelersld. at *3. American Guarantee proei insurance policies in excess of
policies from Zurich.ld. Each company insisted its policies were excess to the other’s policies.

Id. at *12.

20 The Amended Complaint alleges the Allltbrld E&O Policy now has been exhausted and

OneBeacon has begun reimbursing defense egperoc. 55 at 3 (Am. Compl. T 12).
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The insuring agreement in the Penn policy provided it would “afford the Insured such
additional insurance as the isssief the Underlying Coverage . . . would afford . . . provided
that it is expressly agreed that liability shetlach to [Penn]: (a)nly after” the Underlying
Coverage has paid the full amount of its undadylimit and “(c) in no greater amount than the
limit(s) set forth under the Declaras ultimate net loss . . . fd. at *15. Underlying Coverage
was defined as the Travelers’ Polidg. And the policy defined “ultimate net loss” as “the
amount payable in settlementtbk liability for the insureafter making deductions for . . . other
valid and collectible insuran¢g4” Id. (emphasis added). So, the “other insurance” language
was included in the Penn policy’s insuring agnent because the polistated its payments
were limited to the ultimate net loafter deducting for other insuranc&ee id.

The insuring agreement in the Americana@ntee policy provided American Guarantee
“will pay on behalf of thensured, those damages covered by this insurance in excess of the total
applicable limits ounderlying insurance.” Id. at *15. Underlying insurance was defined as
the Zurich insuranceld. at *16. And, the Conditions section of the policy included an “other
insurance” clause that stated: 6ther insuranceapplies to damagesahare also covered by
this policy, this policy will apply excess of tisher insurance” Id. at *15-16.

Because the two insurers covered the skwel of liability on the same risk+e., they
both provided excess insurance coverage for theured—the court eopared the policies’
other insurance provisions thettempted to limit liability taletermine which insurer should
provide coverage first, or if they should share liabilitg. at *14. The court explained that
where twoexcessnsurance policies compete, the court conducts a two-step inddiryirst,
the [c]ourt looks to whether the lppes were actually ‘insuring the e risk at the same level of

coverage.” Id. (citing Carmel Dev. Cq.24 Cal. Rptr. 3d at 592). Next, if the policies do insure
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the same risk at the same Iev€alifornia courts then detmine whether the other insurance
provisions are in irregwilable conflict.” Id. “If they are in conflict, California courts then split
the excess payments between the insurerspoo eatabasis.” Id.

For step one, the court explained how texcess policies could provide “differing
‘levels’ of coverage” because there are two $ypeexcess policies—spéc excess and general
excess.ld. “A specific excess insurance policy isiasurance policy that ‘provide[s] excess
coverageonly over specified primary policies.”ld. (quotingFlintkote Co, 2008 WL 3270922,
at *19). A specific excess policy must provide aaygge “as soon as the limits of the specified
underlying insurance are exhaustetd” A general excess policy, on the other hand,
“provide[s] excess coverage only whath primary policies are exhausted.ld. (quoting
Flintkote Co, 2008 WL 3270922, at *19). So, a generatess policy aps horizontal
exhaustion—each primary policy must exhaaefore the general policy is implicateltl.

“California courts consider sgific excess policies to be on a lower level than general
excess policies and, thus, spec#dxcess policies must pay bef@eneral excess policiesld.
The general rule is that an egsgolicy is a general excess polidg. But, “this default is
rebutted if the insurance policy contains langustgéng that the policis excess to a specific
underlying policy.” Id. And, like this court concluded abadlie OneBeacon Policy in its earlier
Order, “[e]ven where a specific underlying policy is listed, other provisions in the paliaibs
as the ‘other insurance’ provisiamay indicate that the policymains a general excess policy.”
Id. (emphasis added).

But, unlike this court’s earlier Order, tfexleral court for the Nthern District of
California determined that both the Peamd American Guarantee policies wepecificexcess

policies, despite the other insurance clausesat *16—-18. American Guarantee’s insuring

67



agreement and other insurance clause aridasita the provisions in the OneBeacon Policy.
And, St. Paulrelied on Californigorecedent (th€armelcase) holding that similar policy
provisions mean the excess poliggs legally obligated to providmverage immediately when
the underlying primary policy was exhausteides-it was a specific excess policy despite the
other insurance clauséd. at *16. The California federal cduelied on the plain language of
the insuring agreement, which didn’t mentiohetinsurance, to determine when coverage
attached.Id. at *16—17. It did not look to the othersimrance provision becaugevas buried in
the conditions section of the poy and did not “clearly and unequivocally inform the insured
that it was excess ovall other insurance, primary and excess|q’ (citation and internal
guotation marks omitted). The insuring clause, on the other hand, made it clear that the
American Guarantee policies were excesy tmthe specific underlying policiesd. at *17.
And “the ‘other insurance’ provision [didjot clearly alter that insuring clausdd. So, the
court held, the American Guarantee policies vegecific excess policies and their coverage was
triggered when the underlying Zah policies were exhaustett.

The court reached the same conclusioout the Penn policy based on its insuring
language.ld. Even though the ultimate net loss definition referenced other insurance, the court
concluded it was not sufficiegtclear and unequivocal to makeown to the insured that the
policy was excess over all other insuranigk.at *17-18. And, while the Penn policy language
limited the amount of liability, it did “not sped& the timing of when Penn becomes liable” and
was ambiguous about what other insurance mdenat *18.

Because it concluded both policies were #meexcess policieghe court moved on to
step two.Id. at *18-19. Comparing the two other inqura provisions, the court concluded the

American Guarantee provision was clear that it was exceslsdther insuranceld. at *18.
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But, Penn’s policy was ambiguous and one coeiddl not to include American Guarantee’s
policy as other insurancéd. at *19. So, the court required Penn to pay before American
Guarantee had to provide coveradg.
The analysis irst. Pauldoes make a persuasive casd toverage under the OneBeacon
Policy should be triggered immediately upon exhaustion of the Allied World E&O Policy.
BCBSKS argues the OneBeacon Policy is a sjpeexcess policy and, based on the language in
its insuring agreement, must provide covenapen the Allied World E&O Policy is exhausted.
And, St. Pauldiscusses horizontal exhawstias applicable only tgeneralexcess policies for
purposes of when the coveramgigation is triggerd, concluding policies with similar language
to OneBeacon’s are specific excems not general excess, policiéd. at *14, 16-18
(explaining horizontal exhaustionqures all primary policies and all specific excess policies to
exhaust before a general excpsbcy “becomes implicated”)St. Pauldoesn’t address how
coverage should be allocateetween a primary policy argpecific excess policy, however—
i.e., whether they should be tredten different levels even though the specific excess policy was
written as excess to a different primary poliSee also Carmel Dev. C@4 Cal. Rptr. 3d at
589-90, 592-98 (first considering insuring provisions of twaees insurance policies to
determine if policies provided same levekoklerage and holding one was specific excess and
the other general excess the court declined to compahe “other insurance” clauses).
BCBSKS next cites another case from the Nemt District of Chfornia and discussed
by theSt. Paulcourt—Flintkote Company v. General Adeint Assurance Company of Canada.
There, Aviva provided a primary insurance polyt refused to pay defense and liability costs
from asbestos claims brought against its insufdohtkote Co, 2008 WL 3270922, at *1.

Liberty Mutual and American Mutuallso provided primary policiedd. And, Flintkote—the
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insured—also had a variety excess insurance policiekl. Flintkote argued the primary
policies from Aviva, Liberty, and American aflust be exhausted before any of its excess
policies must pay under the lmontal exhaustion ruleld. at *12, 14. Aviva argued “Flintkote’s
excess carriers can become primary carriefpfsn the occurrence of certain events[,]” and
advocated for vertical exhaustion “whereby esscmsurers that are specifically linked to
particular underlying primary insurers be coes&tl primary upon unavailability of the linked-to
primary insurers.”ld. at *12, 14.

The court first explained that other inance clauses only determine each insurer’'s
“ultimate liability” when the “insurers coveéhe same risk at the same leveld. at *14. “In
other words, an ‘other insurance’ dispute cdrarse between excess and primary insureli.”
Because Aviva—though it had an “other insurardatise—did not list any underlying limits or
policies “that would make its poljcan excess policy” the courttéemined that Aviva, Liberty,
and American all were primary policiekd. And, it proceeded to compare the policies’ other
insurance provisionsld. at *15-16. The court held liab¥itshould be distributed among the
three primary insurers on a pro rata basis.at *16-17.

Next, the court considered the “othesumance” language in Aviva’'s policy and how
excess insurance should play a lioleetermining Aviva’s liability.Id. at *18-21. Aviva’'s
other insurance clause provided:

If the Insured has othersarance against a loss cowkt®y this policy, the Insurer

shall not be liable for a greater proportion of such loss than the applicable limit of

liability bears to the total applicable limit of liability @l valid and collectible

insurance against such lasExcess insurance shall not bensidered as valid and
collectible Insurance until such time as the limit of primary insurance has been
exhausted as the result of a loss

Id. at *18 (emphasis added). The court endezvoo determine how Aviva’s excess insurance

sentence should apply to specific esx@olicies versus geral excess policieste., “Does the
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‘excess insurance’ clause abaeguire that all primary insurance be exhausted befmeeific
excess policies are consideredllectible insurance’?”ld. at *19. The court answered that
guestion in the negativdd. It explained that horizontakbaustion requires all primary policies
to exhaust before excess policies are implicated But, specific excess policies are an
exception to horizontal exhaien—they only depend on exhaustion of specific underlying
insurance—and thus specific egseolicies “can be considerealiectible insurance’ as soon
as the relevant underlying primary policies are legitimately unavailable [or exhaudtedit”
*19 & n.9.

The court then examined a Hartford exgasiscy to determine if it was a specific excess
or general excess insurance politg. at *22. Because the policy’s underlying limit was
defined to include only specificalgcheduled policies, the courtained this provision implies
it is a specific excess policynd “seems to . . . overcome” theesumption that excess policies
are general excess ones to whorizontal exhaustion woulgply before the excess policy
must provide coveragdd. But, the court realized, the Hartfopalicy also contained an “other
insurance” clause providing it waxcess over any othealid and collectible insurance, whether
scheduled as underlyingsurance or notld. The court noted this prasion “adds confusion”
and “purports to make the Hartford policy excess alativerimary policies.” Id. at *22—-23.

Despite the “other insurance” clause, the taitrmately held the Hartford policy was a
specific excess policyld. at *23-26. The court explained thther insurance clause applies
when multiple policies apply to the same loss at the same level of covéllage*23. But, the
court first must determine the level of cowggdy examining the policy—including the other

insurance clause—in a broader contdgit. It determined the level of coverage provided by the
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Hartford policy was specific excess, not genesaless, despite the othiasurance clause for
reasons explained belowd. at *23-26.

First, the court cite@€ommunity Redevelopmediscussed abovdd. at *23. Because
the “critical language” ithe Hartford policy appeared only tine “other insurance” clause and
not as part of the definition of underlying limit oitimate net loss, the aa concluded the other
insurance provision conflicted withe underlying limit definition.ld. And, the court found
Carmelmore analogous to the Hartford polic. at *23—-24. The court explain€thrmeland
Community Redevelopmesitow the difference between angeal excess policy and a specific
excess policyld. at *24. A general excess policy speesfias part of stunderlying limit or
limit of liability that its coverage is excess to battheduled underlying insurance and
unscheduled other insurandel. In contrast, a policy with amsuring agreement that only
references specific underlying insnca is a specific excess polickd. And, a conflicting
“other insurance” clause found later in the ppliannot make it a general excess policy because
the policy doesn'’t clearly and unequivocally infoninsured that itsoverage is excess over
both scheduled and unscheduled other insurakceApplying these principles, the court
concluded the Hartford poliayas a specific excess policid. at *25;see also Pac. Bldg. Dev.,
Inc., 2011 Cal. Super. LEXIS 376, at *29 (readingiter insurance” language “in conjunction
with the excess policy’s expressitpage” identifying is underwritten tbe excess of only one
specific policy, and holding only scheduled policyushbe exhausted . . . to trigger [the] excess
policy”). UnderFlintkote’'sguidance, the OneBeacon Policy similarly would be a specific
excess policy, triggered upon the exhaustion @fAtied World E&O Policy, despite the “other

insurance” clause.
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Still, because the three primary policies-imtkote shared liability proportionally, the
court explained that it should be “impossible dgparticular [triggeredprimary policy to reach
its per occurrence policy limit before the others’es the Aviva, Liberty, and American policies
should all reach their per occarnrce limits at the same timé&lintkote Co, 2008 WL 3270922,
at *20. But, the court realized that one parsuch as Aviva—could breach its obligation to
pay, causing another primary policy to exhaust prematurely and trigger an excesslgdolyr:
example, if Aviva and American’s policiegere triggered and Aviva had a $100,000 per limit
occurrence and American had a $1,000,000 per lioctiwence, the two polies should share a
$1,100,000 claim in proportion to their limitid. If Aviva failed to pay its $100,000 and
American paid its $1,000,000—exhausting Americdimst—a specific excess policy providing
coverage after American would be trigg@. If that excess policy provided a $5,000,000
coverage limit and paid the $100,000 left on tlena) the court made clear Aviva cannot benefit
from its breach.ld. The court explained that Aviva canrasgue its share of liability should
now be apportioned with the triggerercess coverage ($100,000 / [$100,000 (Aviva) +
$1,000,000 (American) + $5,000,000 (Excess)] = 1/61 of the clddn)instead, it is still liable
for its $100,000 and the excess insurerdhagbrogation claim against Avivéd. In short,
Aviva can't rely on its “other isurance” clause to argue the escesurance is now “collectible
insurance” and try to apportion liability, becaasenages must be calculated as if Aviva’'s
breach had not occurredd.

Applying this concept to our case, OneBmaargues the Allied World D&O Policy is a
primary policy that owes BCBSKS coverage, bas refused to pay. Assuming coverage would
be apportioned between the two primary posiciehe Allied World E&O Policy and the Allied

World D&O Policy—Allied World’s refusal tgpay under the D&O Policy caused the E&O

73



Policy to exhaust prematurelyso, undeFlintkote the OneBeacon Policy would be considered
a specific excess policy that is triggered when Allied World E&O Policy is exhausted-e.,
OneBeacon’s request in Count | for a declaratitat BCBSKS must exhaust the Allied World
D&O Policy before its liabilitto BCBSKSs triggered would be desil. But, OneBeacon would
have a subrogation claim against Allied Wobbecause its underlying policy would not have
been exhausted but for Allied World’s breach of the Allied World D&O Polidy.So,
OneBeacon'’s position that alliprary policies should shar@werage first—before excess
policies are reached—still has merit even whemeézontal exhaustion doesn’t apply because a
specific excess policy is involved, and @mogeneral excess policy. Even tholdihtoke
discussed how specific excess policies fall inithe exception to horizontal exhaustion—and
don’t require all primary policie® exhaust before they arégggered—the court still didn’t
apply the excess policy and thénpary policy on the same levelt apportioned liability among
the primary policies first, and explained theess insurer would be able to recover amounts it
paid prematurely from the primary insurer.
iii.  Conclusion

In sum, BCBSKS’s arguments that OneBaamust provide covage to BCBSKS now
—and seek contribution from Allied World later—are persuasive based on some of the new
cases it cites. Those opinions focus on thguage in the insuring egement provisions to
determine if horizontal exhaustishould apply and when coveragethe insured is triggered.
But, a motion to reconsider is not an opportutitynake a stronger case or advance arguments
that could have been raised befogee Coffeyville Res. Refinjrii#8 F. Supp. 2d at 1264.

OneBeacon maintains that the court’s intergi@teof the policy that considered both the
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insuring agreement and the “other insuraradatise to conclude OneBeacon’s horizontal
exhaustion argument was plausilibas correct. Doc. 62 at 8—10.

BCBSKS argues the court’'s Septasn 2019 Order “does not ciémy[cases holding]
that a generally worded ‘other insurance’ slain an excess policy is sufficient by itself to
require horizontal exhaustion evesien the policy states thidite excess insurer must provide
coverage as soon as the limits of a speaifiderlying policy are exhausted.” Doc. 57 at 5-6.
BCBSKS also contends the Sept@an2019 Order “does not citesengle case holding that the
exception to horizontal exhausticeguiressomething more than an insuring agreement which
states that the excess insurer must proverage upon exhaustionatpecific policy.”ld. at
14.

Importantly, as discussed in the couasptember 2019 Order, BCBSKS didn't cite any
sufficiently analogous cases holding horizomtghaustion can’t applynder circumstances
where the insuring provisiomsovide for coverage upon exhéos of scheduled underlying
insurance but the excess inswato has an excess “othiesurance” clause. So, BCBSKS
didn’t meet its burden to show the court mdismiss Count I. Now on rehearing, BCBSKS has

cited decisions providing stronger supportitsmposition. But none are controlling precedent,

2 BCBSKS overlooks the court’s citation ohamber of analogous cases to support treating an

excess policy as providing a different level of ingigethan a primary policy, where the excess policy
has an “other insurance” clause making it excess to other insuneaddition to sch@uled underlying
insurance.SeeDoc. 52 at 34 n.28 (citing cases includidgpsundiscussed above). And, though some
of those cited cases dealt with umbrella excessensuather than follow form insurers—which
BCBSKS argues makes them inapplieahere (Doc. 5at 14-15)—thdRiverecase cited by the court in
the same footnote found that distinction doesn’t matsere Rivere v. Heroma86-1568, p. 2—4 (La.
App. 4 Cir. 2/5/97); 688 So. 2d 1293, 1294-95 (hmidhat primary policy with “other insurance”
provision must provide coverage before follownfioexcess insurance poliagven where excess policy
did not provide umbrella coverage because a “telform’ policy is still an excess policy[;]” the court
made this determination after considering thenpums required by each policy but “more importantly”
based on the fact that excess policy required anrlyimtpinsurance policy and the other policy didn't;
indeed, the court explicitly rejected the argument shiah a rule should only apply to umbrella policies
and not standard follow form policies).
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nor do any apply Kansas law. But, they do pilevypersuasive supporithhorizontal exhaustion
shouldn’t apply to determinghen OneBeacon’s obligatiots BCBSKSare triggered, while at

the same time allowing OneBeacon to use horizaxthustion/different levels of coverage
general principles to argue Allied World’s covgeaapplies first (enabling OneBeacon to recover
via a subrogation claim).

The court has found one case more analotftars many of the cases cited by BCBSKS
that supports OneBeacon’s general positi@iympic Insurance Company v. Employers Surplus
Lines Insurance Compan¥78 Cal. Rptr. 908 (Cal. Ct. App. 198X)lympic Insurance
involved three insurance policies analogouthtse here. A primary policy from Pacific
Indemnity Company, with an e&ss other insurance claudd. at 910-911. A primary policy
from Insurance Company of North America (INAJith an excess other insurance clauske.
And, an excess policy from Employers Surplusds Insurance Company, written as excess to
Pacific’s policy and containing axcess other insurance clausg. The court held Employers’
policy didn’'t apply to cover the loss or owelaty to defend until both primary policies were
exhausted, even though “the total amourgrohary insurance exceed[ed] the amount
contemplated” by its policyld. at 912—13. Because the two paim policies had to share the
loss first, the scheduled underlying primary qage wasn'’t exhausted to trigger Employers’
liability. 1d. However, this case didn’t discuss honzal exhaustion in terms of an excess
insurer avoiding coverage to an insured bec#uselispute was resolved among insurers after
one primary policy covered the settlemeldt. at 910.

As the cases discussed in tBigder show, an “other insuree” clause may be used to
argue for horizontal exhaustiosee, e.gSt. Paul Fire & Marine Ins. Cp2017 WL 897437, at

*14 (“Even where a specific underlying policylisted, other provisions in the policissch as
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the ‘other insurance’ provisiomay indicate that the poliagmains a general excess policy.”
(emphasis added)). So, the court doedindtclear error in its September 2019 Order.
BCBSKS may raise its arguments that OneBeacohligations to BCBSKS are triggered only
when the Allied World E&O Policy is exhausteda later motion with the additional legal
support it now uses to try to make a stronger argunteee, e.qg California Insurance Law &
Practice supraat § 14.07[5][b] (“If povisions in the insuringgreement suggest that a
secondary policy is excess onlygpecifically scheduled policiefe existence of an excess
“other insurance” clausmay notbe sufficient in and of itself teequire horizontal exhaustion.”
(emphasis added)). But, a motion to recoasig not appropriate for the ambitious result
BCBSKS seeks.

b. BCBSKS’s Argument that the Court’s Interpretation of

the Policy is Contrary to the Purpose and Function of
“Other Insurance” Clauses
BCBSKS next argues that theurt can’t look at the “otr insurance” clause to

determine when OneBeacon’s coverabégation begins becauseast“directly contrary to the
purpose of an ‘other insurance’ clause.” Dot.at 8. BCBSKS argues the purpose of an “other
insurance” clause is to apportioaverage between insurers, and not to determine when coverage
is triggered.ld. So, it argues, OneBeacon can’t rely on‘thtber insurance” clause to modify
its coverage obligation ithe insuring provisionld. at 8-9. This argument goes hand in hand
with BCBSKS’s arguments above that the OneBeacon Policgpedaficexcess policy, not a
general excess policy. It alsatied to the discussion aboveRart 111.B.1. whether OneBeacon
can avoid its coverage obligatiarile the existence of otherdgarance is disputed—which the
court has now concluded it cannot. The couiefly addresses BCBSKS’s new arguments in

this section of its brief, but generaligfers the parties tie discussion above.
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BCBSKS cites an lllinois Supreme Court casargue an “othensurance” clause
doesn't affect when coveragetigygered. But, this case addsed whether an insurer’s “other
insurance” clause allowed tiesurer to trigger coveragender a different policfrom a second
insurer, where the insured didn’t want to look to the second insurer for cov&agdohn
Burns Constr. Co. vind. Ins. Co,727 N.E.2d 211, 213-17 (lll. 200Q)here insurer argued
second insurer should have to share defandendemnity duties because of its “other
insurance” clause that provided for sharing amathgr available, valid, and collectible primary
insurance, the court concluded the other instgavasn’t “available” other insurance because
insured didn’t elect coverage umdbe second insurer’s policy)he court explained that “the
purpose of an ‘other insuranagdause is not to trigger coveya [from another insurer] but to
provide a method of apportioning coveralyat would be triggered otherwiseld. at 216.

John Burnsconfirms “other insurance” clauses only come into play where two policies
provide coverage. It stands for the progosithat OneBeacon carrély on its “other
insurance” clause tiigger coverage undesther policies, like the Allied World D&O Policy.

But here, unlike ifdohn BurnsBCBSKS already is seekingwerage from both OneBeacon and
Allied World. SeeDoc. 1 at 2 (Compl. 1 5-7). One&on and BCBSKS both take the position
other coverage exists. And OneBeacon ismglyn its “other insurance” clause to argue
coverage that “would be trigged otherwise” under its policy, it triggered yet because the
Allied World D&O policy also owes coverage and should pay filstan Burns727 N.E.2d at

216. As discussed in Part 1l1.B.1., paying fae thsured’s purchased\eerage takes priority,

and the dispute among insurers dtddae resolved without leaving the insured unprotected. But,
if other insurage is found to owe coverage firdghn Burnsexplains an “other insurance”

clause can be used to apportion “covertge would be triggered otherwiseld.
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BCBSKS also cites a Tenth Circuit caseanhour court had “held that the Other
Insurance provision did naetffect coverage.Progressive Nw. Ins. Co. v. Handshumalé&2 F.
App’x 630, 632 (10th Cir. 2016). There, an ireditried to argue language in the other
insurance clause in Progressivpiicy provided excess coverafyg a type of vehicle, even
though the insuring agreement in fhadicy explicitly listed thatype of vehicle as one excluded
from coverageld. at 631-32. The Circuit agreed with tiistrict court that the other insurance
clause addressed “the tmgency of Progressivesharedcoverage with another entity” but did
not apply when “the policy did not@vide coverage in the first placeld. at 632. Reading the
policy as a whole, the other imamce clause didn’t provide amdependent basis for coverage,
but only provided for a means to determine iyowvhen more than one policy affords coverage
for a loss.|ld. Handshumakedoesn'’t require theownirt to ignore the “othensurance” provision
under the circumstances alleged in this cps®/ided the Allied World D&O Policy provides
concurrent coverage; it suppont®king at the other surance clause to determine priority for
coverage between the two insurers.

BCBSKS also cite€armelandSt. Pau) where the California Court of Appeals and
United States District Court for the Northddrstrict of California concluded an “other
insurance” clause found later in the policy doesmdify the insuring agreement provisions that
require coverage as soon as a specifiednyidg policy is exhausted. Doc. 57 at&; Paul
Fire & Marine Ins. Co, 2017 WL 897437, at *16 (concludirsgecific excess policy with other
insurance clause buried in the conditions npusvide coverage when the specified underlying
policy is exhaustedCarmel Dev. Cq.24 Cal. Rptr. 3d at 593-94, 598 (holding other insurance
clause insufficient to modify insuring agreemnt that made policy excess only to specified

underlying policy, so policy was specific excess and not general excess and explaining the
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“principal statement of coverayjis found in the insing agreement section and not the “other
insurance” clause). In short, BCBSKS arguescthat is required toodlok only at the insuring
provision, and not the “other insurance” proaisto determine when OneBeacon’s coverage
obligation to BCBSKS is triggered. Doc. 57 atBhe court considered these cases more fully
above in Part lll.B.2.a. BCBSKS’s arguments anspasive but a motion to reconsider is not an
opportunity for a litigant to make atber case than it did the first time.
c. BCBSKS’s Argument that the Court Added an

Unnecessary Requirement for an Exception to

Horizontal Exhaustion

Next, BCBSKS takes issue with how the court distinguisbeifieyville Resources
Refining & Marketing, LLC v. lberty Surplus Insurance Cor14 F. Supp. 2d 1119 (D. Kan.
2010). Doc. 57 at 10. BCBSKS contends thercolearly erred when it didn’t apply the
exception to horizontal exhaustiafter considering this caséd. It argues the court
erroneously created a requirement that the diarefo horizontal exhaustion can apply only if
an excess policy’s insuring agreemh explicitly states it beooes primary when the underlying
insurance is exhaustett. at 10-12. Yet again, BCBSKS simp$yrehashing arguments and
trying to make a stronger case, which &gpropriate for a motion to reconsider.

Trying to show that the court committecat error, BCBSKS argues the court should
have only considered one portion@dbffeyville—where theCoffeyvillecourt said that because
the lllinois Union policy “generally follows form tthe Liberty policy . . . it stands to reason it
would attach after exhaustion of the underlypadjcy” and thus it “s plainly triggered by
exhaustion” of the Liberty policyCoffeyville 714 F. Supp. 2d at 1129. BCBSKS contends the
court should have applied tHmgic to hold horizontal exhatisn can’t apply to the OneBeacon

policy. And, it urges the court torigre the other considerations tiaiffeyvilletook into
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account when determining prigr between lllinois Union antllational Union—that the lllinois
Union policy (1) also included specific langudgat it will “continuein force as primary
coverage” once Liberty’s policy was exhausted é€2) had a follow form “other insurance”
clause which stated that the coverage wasrgry insurance” and described a method of
sharing if other primary insance was also availabléd. at 1125-26. BCBSKS argues “nothing
in Coffeyvillesuggests the outcome would have beendiffiein that case if these other factors
highlighted . . . were not present, that [they] should be outcordeterminative in this case.”
Doc. 57 at 11. And, it note€offeyvilledealt with determiningriority among two excess
insurers—not whether an exceptiorharizontal exhaustion should appli.

The court doesn’t disagree with BCBSKS thiastands to reason” that an excess policy
generally should attach wheretecheduled underlying policyéxhausted. And, contrary to
BCBSKS'’s assertion, the court’srkar Order never created a ruteat “an excess policy which
states that its coverage attashafter the exhaustion of aesggfic underlying primary policy can
only fall within the exception to mzontal exhaustion if it alsoates that its coverage becomes
‘primary’ upon exhaustion of the underlying policyid. Instead, the court considered the
differences between the “other insurance” cldwvs® and the “other insurance” clause in the
lllinois Union policy. Specificall, the court concludetbneBeacon’s ‘other insurance’ clause
differs significantly from the ‘ther insurance’ clause @offeyville providing it is in ‘excess of’
and ‘shall not contribute with’ any other insuraric Doc. 52 at 42—43. This difference, coupled
with the fact that the lllin@ Union policy explicitly prowled for primary coverage upon
exhaustion of the underlying insa@ led the court to conclu@offeyvilledid not mandate an
exception to horizontal exhaustion here—as BCB&Kfsied in its Motion to Dismiss. Doc. 52

at 40-43.1.e,, the lllinois Union policy was a classic example of when the exception to

81



horizontal exhaustion should apply—it expresshted it would apply and become primary upon
exhaustion of a specific poli@nd contained no language makihgxcess to any other policies
because its other insurance clause providedtfaring among primary policies. But, to
determine if horizontal exhaustion should appdyween a primary and excess policy here, the
court decided these distinctions may matter.

The court analyze@offeyvillesimilar to Judge Graber’s disseémtAmHs Insurance See
supranote 18. And the court concluded OneBeacon’s horizontal exhaustion position for Count |
was plausible because its policy has an excess “other insurance” clauseCaffekeille—i.e.
the OneBeacon Policy has language suggestiegniins excess to other insurance even when
the underlying policy is exhauste&o, the court disagreed wiBCBSKS’s contentions that an
exception to horizontal exhation must exist becauSmffeyvilledid not involve an excess
policy with an excess ‘tber insurance” clausé.

3. “Factors” for Horizontal Exhaustion

Finally, BCBSKS argues the court predicted Kansas Supreme Court “would adopt the
majority rule requiring horizontal exhaustion, but then simply assumes that horizontal exhaustion
applies to the OneBeacon Policy without actuallglyring the factors cots use to determine
whether this rule applies to a particular excesgpd Doc. 57 at 3. It contends, had the court
analyzed these factors—Ilikeetlype of policies and amount pfemiums paid—rather than
focus on the “other insurance” language, thercaould have concluded horizontal exhaustion
doesn’t apply to the OneBeacon Polidg. at 15-17. OneBeacon responds that there is no

definitive set of “factors” that courts must consider to determine if horizontal exhaustion applies,

2 BCBSKS breaks its “exception to horizonal exhi@ums clear error arguments into two additional

sections of its brief. But, the court already hddrassed the arguments within those sections so it doesn’t
separately address them heeeDoc. 57 at 12-15.
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and the differences in premiums betweempdbcy and the Allied World D&O Policy aren’t
comparable or outcome determinative. Doc. 62 at 10-11.

As the court’s extensive review of caskesnonstrates, courts focus on the type of
coverage, the intent difie parties, the premiums relativetbe risk, and the language across the
policies owing coverage (including the “othesurance” clauses), among other factors to
determine if horizontal exhausti applies. BCBSKS is free taise this argument that the
factors weigh against horizontal exhaustion fatre later stage of this case, but it hasn'’t
demonstrated clear errét.See, e.gRivere 688 So.2d at 1294-95 (finding the “more
important[]” factor was that the excess polieguired an underlying policy, and the primary
policy didn't).

V. Motion to Certify Questions

Kan. Stat. Ann. § 60-3201, authorizes our ttaicertify questions to the Kansas
Supreme Court if “questions of law of [the statd&Kansas]” arise in the case before it “which
may be determinative . . . and [about] which pesgus . . . there is no controlling precedent in
the decisions” of the Kansas Supreme CouKamsas Court of Appeals. Where the law is
unsettled and dispositive, the court may ask<dtesas Supreme Court to answer those questions
of law to aid the court. Kan. Stat. Ann. § 60-320hjon Ins. Co. v. Mendoz&74 F. App’x
796, 801-02 (10th Cir. 2010) (certifying insurance gaaestbecause (1) itSia state-law issue,

and it has not been addressed lgyKlansas Supreme Court,” (2) disputed fact issues exist,

= BCBSKS contends it advances this argument because the court committed clear error when it

didn’t conclude, at the motion to dismiss stagat the OneBeacon Policy falls within the exception to
horizontal exhaustion. And, when it concluded Count | shouldn’t be dismissed on a motion to dismiss,
the court relied on certain cases it found in its o@search to understand more fully the parties’
positions. BCBSKS explains it raises these new argusitenmespond to the cases cited by the court.

But, BCBSKS's new arguments against horizontélagstion essentially use a motion to reconsider to
make a stronger case than it did before. Theg'tappropriate for a motion to reconsid€roffeyville

Res. Refin. & Mktg., LL748 F. Supp. 2d at 1264.

83



and (2) the questions present pure questiostatd law and policy, and explaining “the question
of how to interpret a standard pollution exatusclause is a matter of exceptional importance

for state insurers and insuredssge also Nationwide Mut. Ins. Co. v. Brigd91 F. App’'x 931,

934 (10th Cir. 2012) (certifying insance coverage “state law issaf first impression” because

it “will further the interests of comity and feddism by giving the Supreme Court of Kansas the
opportunity to address the questin the first instance”)Qhio Cas. Ins. Co. v. Unigard Ins. Co.
564 F.3d 1192, 1197-98 (10th Cir. 2009) (certifying dispute about “other insurance” clause to
Utah Supreme Court).

BCBSKS argues “the horizontekhaustion and ‘other insuragi@uestions presented in
this case are matters of first impression under Ksatev.” Doc. 57 at 3. And, it contends there
is “significant uncertainty . . . whether the KaasSupreme Court would . decide these issues
in the manner predicted by the [September 2019] Orddr.at 3—4. So, it asks the court to

certify two questions to the Kansas Supreme Court:

1. Under Kansas law, is there an exio@p to the generalule of horizontal
exhaustion where an excess insurapoéicy contains a general “other
insurance” provision in the conditionsction of the policy, but the insuring
agreement states that coveragecaia upon the exhaustion of a specific
underlying policy?

2. Under Kansas law, can an excess insurer rely upon an “other insurance”
provision to deny coverage entirelyntii exhaustion of any “other
insurance” is complete, despitesting only one underlying policy as

scheduled underlying insurance andewenthe other insurer has denied
coverage?

Doc. 57 at 27.
OneBeacon responds, arguing the court shdahy BCBSKS'’s belated certification
request. Doc. 62 at 2. It argues that the Tenmttu@idisfavors requests teertify questions that

are made after a party receives an adverse rulthgsee also Enfield v. A.B. Chance (228
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F.3d 1245, 1255 (10th Cir. 2000) (explaining certifimat‘is never compelled,” federal courts
have a “duty to decide questioofkstate law even if difficulor uncertain,” and the Circuit
“generally will not certify quetsons to a state supreme court when the requesting party seeks
certification only after having recadd an adverse decision from ftttistrict court” (citations and
internal quotation marks omitted)). And, it ass¢he court did not err in its September 2019
Order when it concluded Kansas would ggdpbrizontal exhaustn. Doc. 62 at 8-9.

With the court’s correction tthe September 2019 Order above, coupled with the court’s
detailed review of the cases BCBSKS has dibeslipport its exception-teorizontal-exhaustion
position, the court denies BCBSKS&xjuest to certify quetions here. The pi@es can reassert
their Count | horizontal exhaustiongaimments in the later stages of this case, focused in light of
the above discsussion.

V. Conclusion

For reasons explained, the court grantgart BCBSKS’s Motiorfor Reconsideration
and denies BCBSKS'’s Motion to Certify Questions.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant Blue Cross and
Blue Shield of Kansas, Inc.’s Motion for Retsideration, or in the #&drnative, to Certify
Questions (Doc. 57) is grantedpart and denied in part.

IT IS SO ORDERED.

Dated September 30, 2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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