Bedivere Insurance Company v. Blue Cross Blue Shield of Kansas, Inc., et al. Doc. 52

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BEDIVERE INSURANCE COMPANY
fld/b/a ONEBEACON INSURANCE
COMPANY,

Plaintiff,

V.
Case No. 18-2371-DDC-JPO
BLUE CROSS AND BLUE SHIELD OF
KANSAS, INC. and ALLIED WORLD
SURPLUS LINES INSURANCE
COMPANY f/k/a DARWIN SELECT
INSURANCE COMPANY,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Bedivere Insurance Compaf/d/b/a OneBeacon Insurance Company
(“OneBeacon”) seeks various declaratory relief mgfailefendants Blue Cross and Blue Shield of
Kansas, Inc. (“BCBSKS”) and Aéd World Surplus Lines Insurance Company f/k/a Darwin
Select Insurance Compan(fAllied World”) under 28 U.S.C. § 2201. This matter comes before
the court on OneBeacon’s Motion for Leave tie s First Amended Complaint (Doc. 44),
BCBSKS'’s Motion to Dismiss (Doc. 17), Allied/orld’s Motion to Dismiss (Doc. 20), and
OneBeacon’s Motion for Leave to File Under Seal (Doc. 47).

OneBeacon seeks leave to file its First Awhed Complaint (the “Proposed Complaint”)
under Fed. R. Civ. P. 15(a)(2). Doc. 44 at 1. BCBSKS opposes the motion. Doc. 50.

OneBeacon’s memorandum supporting its motioresittat Allied World was unwilling to

! OneBeacon’s Complaint names this defendant as Allied World Surplus Lines Insurance Company f/k/a
Darwin Select Insurance Company. But, in its MotioDismiss, Allied World referso itself as Allied World
Specialty Insurance Company f/k/ardé National Assurance CompangeeDoc. 20 at 1.
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stipulate to filing the Proposedomplaint, but Allied Worldhas not filed a response to the
motion. SeeDoc. 46 at 3. With respect to the pending Motions to Dismiss, OneBeacon opposes
both motions and each defendant has repl&eEeDocs. 19, 26, 31, 32.

For reasons explained below, the courtgfBnts OneBeacon’s Motion for Leave to File
Its First Amended Complaint (Doc. 44), (2)niks BCBSKS’s Motion to Dismiss (Doc. 17), (3)
denies Allied World’'s Motion td@ismiss (Doc. 20), and (4) denies OneBeacon s Motion for
Leave to File Under Seal (Doc. 47). The cauders OneBeacon to filess Proposed Complaint
within 14 days of théiling of this Order.

l. Procedural Background

OneBeacon filed this lawsuit against Ba&Sand Allied World on July 17, 2018 (Doc.
1). On August 30, 2018, BCBSKS moved to dssrall Counts against it (Doc. 17). Allied
World moved to dismiss the single Count agait under the existing Complaint on September
21, 2018 (Doc. 20). On September 25, 2018, ANMatld filed a related lawsuit against
BCBSKS seeking declaratory reliéllied World Specialty Insurance Company v. Blue Cross &
Blue Shield of Kansas, In€Case No. 18-2515 (the “Related Case”), which is also pending
before this court. The parties fully briefed the Motioms Dismiss, but agreed that the court
should not rule on the motions while the partieslisted their claims in both lawsuits. Doc. 39
at 3. All discovery in this case was stayed as wdll. And, the deadline to amend the pleadings

in this case was “defemauntil after mediation.”ld. at 4.

2 The court may take judicial notice of the Related Casév. Hogan453 F.3d 1244, 1264, n.24 (10th Cir.
2006) (“[F]acts subject to judicial notice may be considered in a rule 12(b)(6) moti@utétinverting the motion

to dismiss into a motion for summary judgment. This allows the court to take judicial notice of its own files and
records, as well as facts which are a matter of pubstiord. However, the documents may only be considered to
show their contents, not to prove the truth of matters asserted therein.” (internal citatiqostatidns omitted)).
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OneBeacon had requested the opportunity tastilgplemental briefing to “address issues
raised in the Related Case that was filddrgfOneBeacon filed] itepposition” to BCBSKS'’s
Motion to Dismiss. Doc. 35 at 3. But, Judge O’Hara—noting the extensive briefing already on
file—determined that the court should decdeether to permit supplemental briefing after
meditation, if unsuccessful, and only after a meation explaining why supplemental briefing is
necessary. Doc. 39 at 3—4. Judge O’Hara alsotduteghe parties to file motions to consolidate
this case and the Related Case once the couresalsed the pending Motions to Dismiss. Doc.
39 at 4-5. Meditation was unsuccessful. Bi&. OneBeacon now seeks leave to file its
Proposed Complaint because, OneBeacon conterdigdis have develogesince its original
pleading and it desires to update its existingnaiadd additional claims, and add an additional
defendant. Docs. 44, 46.

Il. Factual Background

The court takes the following facts fraddneBeacon’s Proposed Complaint (Doc. 4%-1)
and attached supporting documents and views thehe light most favorable to OneBeacon.
S.E.C. v. Shield¥44 F.3d 633, 640 (10th Cir. 2014) (explaining that the court must “accept as
true all well-pleaded factual allegations ie ttomplaint and view them in the light most
favorable to the [plaintiff]” (citation ad internal quotation marks omittedyall v. Associated
Int’l Ins., 494 F. App’x 902, 904 (10th Cir. 2012) (eapling that a court may also consider
“attached exhibits[] and documents incorgted into the complaint by reference”).

BCBSKS purchased three insnca policies: (1) a PrimaManaged Care Organization

Errors and Omissions Liability Policy issubd Allied World, with a $10 million coverage limit

3 The court considers the Motion for Leave to Amend based upon the facts alleged in the Proposed
Complaint, but the Motions to Dismiss based upon the facts alleged in the existing Complaint. The court has
footnoted the differences between the two Complaints throughout this Order.
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(“Allied World E&O Policy”); (2) a Primary lealthcare Organizations Directors and Officers
Liability Policy issued by Allied World, witla $15 million coverage limit (“Allied World D&O
Policy”); and (3) a Managed Care Errors &wissions Excess Indemnity Policy issued by
OneBeacon (“OneBeacon Policy”). Ddet-1 at 1-2 (Am. Compl. 11 2-8)BCBSKS has
requested coverage from Allied World undertoibte Allied World E&O Policy and the Allied
World D&O Policy in connection with several #&nist class actions (the “Antitrust Litigation”)
against BCBSKS and Blue Cross Blue Shigsdociation (‘BCBSA”), which have been
“consolidated for pretrial discovery proceedimgshe Northern District of Alabama.ld. at 2

(Am. Compl. 11 5-6). BCBSKS requested reimbursement of defense expenses and indemnity
under both Allied World policiesld. at 2 (Am. Compl. § 6). While Allied World, subject to a
reservation of rightsagreed to provide coverage under &llied World E&O Policy, it denied
coverage under the Allied World D&O Policyd. (Am. Compl. | 7). BCBSKS believes it is
entitled to coverage underetihllied World D&O Policy and hafiled a counterclaim against
Allied World for wrongful denial otoverage in the Related Cadd. at 2-3 (Am. Compl. 11 8-
9)2 The Allied World E&O Policy has been exiséed and OneBeacon has started to reimburse

BCBSKS for defense expens@sder the OneBeacon Policid. at 3 (Am. Compl. T 12.

4 These factual allegations are identical to thstiexg Complaint. Doc. 1 at 1-2 (Compl. 11 2-3).

5 The original Complaint alleges substantially simiécts, without referencée BCBSA. Doc. 1 at 2
(Compl. 11 4-5).

6 This factual allegation is identical to the existing Complaint. Doc. 1 at 2 (Compl. 1 5).

7 This factual allegation is identical to the existing Complaint. Doc. 1 at 2 (Compl. 1 6).

8 This allegation has been updated from the original Complaint, which asserted that BCBSKS had not

formally challenged the denial of coverage. Doc. 1 at 2 (Compl. 11 7-8).

° This allegation has been updated from the original Complaint, which asserted that the coverage limit on the
Allied World E&O policy was nearing exhaustion, but OeaBon had not begun reimbursing defense expenses yet.
Doc. 1 at 3, 19 (Compl. 11 9, 65).



New allegations in OneBeacon’s Proposedn@laint assert that BCBSKS has a Blue
Cross License Agreement (the “License Agreement”) with BCBSA, under which BCBSA agrees
to defend and hold BCBSKS harmless against clainseng from the Antitrust Litigation. Doc.
44-1 at 2-3 (Am. Compl. 11 4, 9). But, BCBSKfas not tendered its defense or sought
indemnity from BCBSA, nor has BCBSA paid atlgfense expenses on behalf of BCBSKHL”
at 3 (Am. Compl. 11 10-11). OneBeacon’spgtrsed Complaint describes the Antitrust
Litigation as alleging that BCBSKS, BCBSA, aotther member plans “conspired to leverage
their economic power and markda@minance to under-compenshgalthcare providers for their
services and to increase healthcare cosaltecribers by coordinating their operations and
limiting their activities through restricthns in their trademark licensedd. at 7 (Am. Compl.
29).

A. Proposed Count | and Original Count | against BCBSKS and Allied World

Proposed Count | against BCBSKS and Alliedrifoequests a judicial declaration that
BCBSKS must exhaust “all other insurance amtkmnity to which it is entitled” before the
OneBeacon Policy is triggered, including coggrdrom BCBSA under the License Agreement
andcoverage from Allied World under the Allied Wa Primary D&O Policy. Doc. 44-1 at 28—
29 (Am. Compl. 1 84—-91f. The OneBeacon Policy contaisesveral provisions relevant to
proposed Count I's request for declaratory réfteEirst, the OneBeacon Policy, when outlining

its insuring agreement for excess coverage, provides:

10 The original Complaint makes similar allegatiat®ut exhaustion of the Allied World D&O policy. The
Proposed Complaint updates the alleged facts to réflacthe Allied World E&O Policy now has been exhausted
and BCBSKS is formally contesting Allied World’s denialomiverage under the Allied World D&O Policy. It also
adds allegations about exhaustiorinafemnity in addition to other insurance, and asserts that its policy “is not yet
triggered given the liability of Allied Worldnd BCBSAto plaintiff. CompareDoc. 1 at 21-22 (Compl. 1 70-78)
(italicized emphasis addedjth Doc. 44-1 at 28—-29 (Am. Compl. 11 84-91).

1 Although this case is before the court on a motiadigmiss under Fed. R. Civ. P. 12(b), the court is
permitted to consider the language of the insurance policies underlying this &m®dacobsen v. Deseret Book
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The Underwriter shall provide thénsured with insurance excess of the

Underlying Insurance set forth in ITEM [5{? of the Declarations faZlaims first

made against thesured during thePolicy Period, provided that thé&nderlying

Insurance also applies and has been exiadidy actual payment thereunder, or

would apply but for the exhaustion of thepéicable limit(s) ofliability thereunder.

Doc. 1-3 at 10. The OneBeacon Policy defindgsderlying Insurance” and “Primary Policy”
as the Allied World E&O Policyld. at 3, 11. As OneBeacon acknowledges, the OneBeacon
Policy makes no reference to the Allied World D&O PoliSee id.Doc. 19 at 11.

The OneBeacon Policy does state, however, that it “will apply in conformance with, and
will follow the form of, the terms, conditions, agreements, exclusions, definitions and
endorsements of tHénderlying Insurance.” Doc. 1-3 at 10. It goes on to identify exceptions
to conformance with the Allied World E&O Policy, including that OneBeacon, as underwriter,
“will not have any obligation to make any payrhereunder unless and until the full amount of
the applicable limit of liability of th&nderlying Insurance has been paid by the issuer(s) of the
Underlying Insurance.” Id. at 11. Meanwhile, Allied World's E&O Policy, from which the
OneBeacon Policy follows form, caihs a provision entitledOther Insurance; Other
Indemnification.” It provides:

This Policy shall be excess afd shall not contribute with:

(@) any other insurance or plan or program of self-insurance (whether
collectible or not), unless suchher insurance oself-insurance is
specifically stated to be iexcess of this Policy; and

(b)  any indemnification to which amsured is entitled from any entity
other than anothénsured.

Co,, 287 F.3d 936, 941 (10th Cir. 2002) (“In addition to the complaint, the district court may consider documents
referred to in the complaint if the documents are centrllg@laintiff's claim and the parties do not dispute the
documents’ authenticity.”). The court notes that plaiatifhched an incomplete version of the Allied World E&O
Policy to the Complaints, but Allied World attached a separate exhibit of what it claims is an authentic, complete
copy of the policy to its Memorandum in Support of its Motion to DismeeDoc. 21 at 6, n.1. Except where it

uses the complete copy to fill in missing gaps, as noted by the court, the policy terms set out in this Order are from
the policy plaintiff attached to the Complaints, whaligns with the policy attached to Allied World's

Memorandum in Support. The parties have not disputed the Doc. 21-1 provisions.

12 Through Endorsement Number 1, “all refererniogshe OneBeacon] Policy to ‘ITEM 4 of the
Declarations’ [were] replacedlith ‘ITEM 5 of the Declaations.” Doc. 1-3 at 5.
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This Policy shall not be subject to thens of any other policy of insurance or
plan or program o$elf-insurance.

Doc. 1-1 at 24.

The Allied World D&O Policy also contairem “Other Insurance” provision, which
states, in relevant part:

The insurance provided by this Policy shall apply only as excess over any other

valid and collectible insurance, whethsuch other insurance is stated to be

primary, contributory, excesspntingent or otherwiseinless such other insurance

is written specifically as excess insutanover the applicable Limit of Liability

provided by this Policy.This Policy shall specifitly be excess of any other valid

and collectible insurance pursuant to vwhany other insurer has a duty to defend

a Claim for which this Policy may be obligated to playss This Policy shall not

be subject to the terms and coratits of any otheinsurance policy.

Doc. 1-2 at 45-46.

The Allied World E&O Policy, and the OneBeacon Policy by following form, provide
coverage for anyLli‘osswhich thelnsured is legally obligated to pay as a result cZlaim”
made during the policy period. Doc. 1-1 at 5&(iring agreement). The relevant portions of
definitions related to this coverage are summarized below:

e “Loss includes ‘Defense Expenseand any monetary amount which lasured
is legally obligated to pay as a result d€laim” but does not include punitive or
exemplary or multiplied damages fGtaims for Antitrust Activity . Doc. 1-1 at
1.

e “Defense Expensésnclude “reasonable legal feasd expenses incurred in the
investigation, adjustment, defense, or appeal@fam.” Doc. 1-1 at 61; Doc. 1-

3 at 11 (defining Defense Expensédy referencing the Allied World E&O

Policy definition).



e “Claim” is defined to mean “any written noé . . . that a person intends to hold
anlinsured responsible for &/rongful Act.” Doc. 1-1 at 61; Doc. 1-3 at 11
(defining “Claim” by referencing the Allied World E&O Policy definition).

e ‘“Insured” includes any Insured Entity” (defined as BCBSKS, as thBldmed
Insured”) ' and any Insured Persori (defined to include “any past, present, or
future . . . employee, director, officérnistee, [or] membeof the board of
managers for’ BCBSKS). Doc. 1-1ht17, 61; Doc. 1-3 at 11 (defining
“Insured” to mean the insured under the Allied World E&O Policy).

e “Wrongful Act” is defined as “any actual or afjed act, error or omission in the
performance of, or any failure to performylanaged Care Activity by any
Insured Entity or by anylnsured Personacting within the scope of his or her
duties or capacity as such.” Doc. 444111

e “Antitrust Activity” means “any actual or allegegrice fixing; restraint of
trade; monopolization; unfair trade priaes; or violation of the Federal Trade
Commission Act, the Sherman Act, theagtbn Act or any dter federal statute
involving antitrust, monopoly, price fixing, ipe discrimination, predatory pricing

or restraint of trade activities . .” Doc. 1-1 at 61.

3 The court referred to Doc. 21-1 at 62 (the clatgAllied World E&O Policy attached to Allied World's
Memorandum in Support) tarify the definition of “Named Insuretdas the policies adiched to OneBeacon’s
Complaints were incomplete. Doc. 21-1 at 62 (defining “Named Insured” as the entity in Item 1 of the
Declarations). The parties’ briefs havat disputed Doc. 21-1's authenticitgeeMavrovich v. Vanderpoph27 F.
Supp. 2d 1084, 1090 (D. Kan. 2006) (explaining “a defendant may submit an indisputhbhtiawtopy to the
court to be considered on a motion to dismiss” wheratjffadlid not attach or incorporate by reference to its
complaint).

14 The page including the definition of “Wrongful Act” waot included in the copy of the policy attached to
plaintiff's Complaints. The definition set forth in the Proposed Complaint (Doc. 44-1 at 11) matches the definition
in the complete policy provided by Allied World (Doc. 21-1 at 62—63).
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Under the “Conditions” of the Allied World EQ Policy, the Underwriter has no duty to
defend any Claims, but “[u]pon written request of Mened Insured theUnderwriter will
pay or reimburse, on a current baBlefense Expensefor which this Policy provides coverage.
Except for suclbefense ExpensesheUnderwriter will pay Lossonly on the final disposition
of aClaim.” Doc. 1-1 at 26, 56.

The Allied World D&O Policy generally providecoverage during the policy period for,
among other coveragkegssarising from aClaim (i) against anynsured Personor the
Company for aWrongful Act or (ii) against thénsureds for Antitrust Activities . Doc. 1-2 at
28. The relevant portions of definitions rethte this coverage are summarized below:

e “Loss’ includes “damages, settlements or judgments” defénse Costs
among other items. Doc. 1-2 at 12.

e “Defense Costsinclude “reasonable and necessary fees, costs, charges or
expenses incurred by or on behalf ofiasured in the investigation, defense or
appeal of &£laim.” Doc. 1-2 at 33.

e “Claim” is defined to mean any “writtetlemand for monetary, non-monetary or
injunctive relief made against émsured” and any “judicial, administrative or
regulatory proceeding” for such relief. Doc. 1-2 at 31.

e “Insured” includes the Company’ (defined to include BCBSKS, théNamed
Insured”) and anylnsured Person(defined to include ankxecutive which
includes any “past, present, or futureydelected or appointedirector, officer,
trustee . . . or member of the board of managers adnepany’). Doc. 1-2 at

32, 34-35, 37.



e “Wrongful Act” means “any actual or alleged, act, error, omission, neglect,
breach of duty, breach of trust, misstatement, or misleading statement by an
Insured Personin his or her capacity as such, or any matter claimed against an
Insured Personby reason of his or her statas such” or “with respect to the
Company andinsured Persors, any actual or allegextt, error or omission in
connection with the performaa of or failure to perforrrovider Selection
Practices” Doc. 1-2at 39.

e “Antitrust Activities ” means “price fixing; restratrof trade; monopolization;
unfair trade practices; arolation of the Federal Trade Commission Act, as
amended, the Sherman Act[,] the Clayfwt, as amended, or any other federal
statute involving antitrust, monopoly, price fixing, price discrimination, predatory
pricing or restraint ofrade activities . . ..” Doc. 1-2 at 31.

The Allied World D&O Policy explicitlystates that it “shall not cover ahgpssin
connection with angZlaim” that arises out of, is based on,i®attributable to “any actual or
alleged act, error or omission in thefpemance of, or failure to perforrMjanaged Care
Activities by anylnsured or by any individual or entity fowhose acts, errors or omissions an
Insured is legally responsible, except that this Exibn shall not apply tthat portion of an
otherwise covere@laim for Provider Selection Practices' Doc. 1-2 at 24. The definitions of
“Managed Care Activity and “Provider Selecticarid “Managed Care Activities” and “Provider
Selection Practices” from the Allied WdArE&O Policy and Allied World D&O Policy,

respectively, which substaally align, are below:
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Allied World E&O Policy

Allied World D&O Policy

““Managed Care Activity means any of the
following services or activitiegrovider
Selection; Utilization Review advertising,
marketing, selling, or enroliment for health
care or workers’ compensation pla@$aim
Services establishing hdtn care provider
networks; reviewng the quality oMedical
Servicesor providing quaty assurance;
design and/or implementation of financial
incentive plans; wellness or health promotic
education; development or implementation
clinical guidelines, practice parameters or
protocols; triage for payment dfedical
Services and services activities performed
in the administration or management of hea
care, consumer directed health care,
behavioral healthcar prescription drug,
dental, vision, long or short term disability,
life, automobile medical payments, workers
compensation plans, long term care, EAP
services, and TPA services, any and all of
which Managed Care Activity may be
referred or sponsored to or by the Insured
entity; insurance brok&agency services”
(Doc. 1-1 at 45, as amded at Doc. 1-1 at
62). It also include%all such services and
activities, listed above, whether provided or
paper, in person, electronically, or via any
other medium.” Doc. 1-1 at 15.

“Managed Care Activities means any of the
following services or activitieg?rovider
Selection PracticesUtilization Review;
advertising, marketing, selling, or enrolimer
for health care or workers’ compensation
plans;Claim Services establishing health
care provider networkseviewing the quality
of Medical Servicesor providing quality
assurance; design and/or implementation @
pfinancial incentive plans; wellness or health
gbromotion education; development or
implementation of clinial guidelines, practic

Medical Services and services or activities
lerformed in the administration or
management of health care, consumer
directed health care, behavioral health,
prescription drug, dentaljsion, long or short
term disability, life, automobile medical
payment, or workers’ compensation plans,
Employee Assistance Program services, Tk
Party Administrator services, or insurance
broker/insurance agency services and
activities. Doc. 1-2 at 17.

—

parameters or protocol8jage for payment of

A} %4

it

=

1%

nird

“Provider Selection’ means any of the
following, but only if performed by an
Insured: evaluating, sekting, credentialing,
contracting with or performing peer review
any provider oMedical Services’ Doc. 21-
1 at 62%°

“Provider Selection Practices’ means the
process of evaluating, by members of a
formal duly constituted professional review
pboard or committee, any individual or entity
for the purpose of selecting, contracting wit
or credentialing providers fdvedical
Services including peer réew, but only if
performed by &ompanywhich is not a
Managed Care Organization Doc. 1-2 at

o

38.

15

The court refers to Doc. 21-1 at 62 for this definition, as the policy attached to the Complaints was missing

this portion of the definitions section, plaintiff did notlide the detail of this definition in its Complaints, and the
parties have not disputed Doc. 21-1's authenticBgeMavrovich 427 F. Supp. 2d at 1090.
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B. Proposed Counts I, Ill, and IV and Original Counts Il, IV, and V against
BCBSKS

Relative to proposed Counts II-IV of tReoposed Complaint, the OneBeacon Policy
contains a “Claim Participation” clause, stating:

The Underwriter may, at its sole discretietgct to associate ithe investigation,

settlement or defense of a@faim against thénsured, even if theUnderlying

Insurance has not been exhaustedtie Underwriter so electshe Insured will

cooperate with the Undeniter and will make availablall such information and

records as the Underwriter may reasonably require
Doc. 1-3 at 12 (italicized emphasis addedhe Allied World E&O Policy, from which the
OneBeacon Policy follows form, also containgravision entitled “Assisnce and Cooperation”
which states: “In the event ofGlaim, thelnsureds shall provide the kblerwriter with all
information, assistance and cooperation thatthe@erwriter reasonably requests.” Doc. 1-1 at
56. The court refers to the “Claim Partictgan” and “Assistance and Cooperation” clauses
collectively as the “Cooperation Clauses.” OraBon alleges it requested a series of documents
to help it assess the possibility of a potentitlesment of BCBSKS's liability in the Antitrust
Litigation, and to determine whabverage it owed BCBSKS. D044-1 at 3—4 (Am. Compl.
14)1% Paragraph 95 of OneBeacon’s Proposeah@aint identifies 20 different types of
requested documents, including documentgised or produced during discovery in the
Antitrust Litigation, analysis of events the Antitrust Litigation and BCBSKS'’s potential

liability in it, and documents about settlemeliscussions in the Antitrust Litigationd. at 30—

32 (Am. Compl. 1 95)! Thereafter, OneBeacon allegBCBSKS “has not provided the

16 This factual allegation is identical to the one in the existing Complaint. Doc. 1 at 3 (Compl. § 11).

o This factual allegation is substantially the sa®s¢he list of information requested in the existing
Complaint. The court notes that, unlike the Propd3achplaint, the existing Complaint also included “A list of all
persons deposed in the MDL action and their employer/affiliati@umpareDoc. 1 at 23—-24 (Compl. T 8®)ith
Doc. 44-1 at 30-32 (Am. Compl. 1 95).
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majority of the information or documents” requested in Paragraph 95, as BCBSKS asserted
attorney-client privilege and/or work-productatione in response to OneBeacon’s requelts.
at 32—33 (Am. Compl. 1 96-9%).

From these allegations, OneBeacon seeks desamingly alternative forms of relief.
In the proposed Counts Il and Ill, OneBeacon seejidicial declaration (i) that (a) BCBSKS
must cooperate with OneBeacon in compliawih the Cooperation Clauses, (b) BCBSKS has
failed to do so, and (c) the failure to coopefatevents it from seekig coverage,” and (ii)
“concerning the scope of the rights and ddifigns of the part& under the Cooperation
Clauses. Doc. 44-1 at 5, 29-34 (Am. Compl. 1 17, 92-2204) the proposed Count 1V,
OneBeacon requests “specific compliance” infdren of a declaratory judgment requiring
BCBSKS to produce the requested information and documents. Doc. 44-1 at 34-35 (Am.
Compl. 19 105-117

C. Proposed Count V and Original Count VI against BCBSKS

Material to proposed Count V of tiRroposed Complaint, the OneBeacon Policy
contains a “Subrogation and Recovef&ause” clause. It provides:

In the event of any payment under tRalicy, the Underwriter will be subrogated

to all thelnsured’s rights of recovery agaihany person or entity, and thesured

shall execute and deliver all instrumerdnd papers and do whatever else is

necessary to secure such rights. Trisaired shall do nothing that may prejudice
the Underwriter’'s posibn or potential oactual right of recouy. The obligations

18 These factual allegations are identical to the ones in the existing Complaint. Doc. 1 at 24 (Compl. 1 83—
84).
9 Counts Il and Il of the original Complaint essentiatigke the same allegations as proposed Counts Il and

IV, respectively, of the Propos&bmplaint. CompareDoc. 1 at 22—25 (Compl. 11 79-8&ith Doc. 44-1 at 29-33
(Am. Compl. 11 92—-98) and Doc. 1 at 26 (Compl. 1 91wdB)Doc. 44-1 at 33—34 (Am. Compl. 1 99-104).

20 Count V of the original Complaint asks for similaligeas proposed Count IV of the Proposed Complaint,
with the former being asserted agraach of contract claim requesting ésffic performance” and the latter being
asserted as declaratory relief requesting “specific complianeg,a court order “stating that it is entitled to
compliance by way of production of the requested information and docum@umipareDoc. 1 at 27 (Compl.

19 97-103ith Doc. 44-1 at 34-35 (Compl. 17 105-111).
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of theInsured under this provision shall survive the expiration or termination of

this Policy. The expenses of all such recovery proceeds shall first be subtracted

from the amount of any regery and the remaining amount so recovered shall be

apportioned in the inverseder of payment to the extent of actual payment.
Doc. 44-1 at 23-24 (Am. Compl. § 68).The Allied World E&O Policy, from which the
OneBeacon Policy follows form, caihs a provision entitledSubrogation.” It states:

In the event of anpayment hereunder, thunderwriter shall be subrogated to the

extent of any payment to all tfe rights of recovery of tHasureds. Thelnsureds

shall execute all papers and do everythingessary to securedurights, including

the execution of any documents necessary to enablgntierwriter effectively

to bring suit in their name. THasureds shall do nothing that may prejudice the

Underwriter ’s position or potential or actualgtts of recovery. The obligations

of thelnsureds under this CONDITION (F) shall suive the cancellation or other

termination of this Policy.
Doc. 1-1 at 56-57.

OneBeacon alleges BCBSKS “has not agreed to assist OneBeacon with its efforts to
obtain subrogation from BCBSA and Allied Woddd, in failing to provide the requested
cooperation, has prejudiced OneBeacon’s potentiattual right of recovery and forced it to
prematurely reimburse defense expenses,” leadim@Beacon to file this action trying to secure
the information it requests. Doc. 44-1 at 4 (Am. Compl. 1Y 16221If) the proposed Count V,
OneBeacon seeks a declaratory judgment abaeBeacon’s right to subrogation against Allied

World and BCBSA for any sums OneBeacomigurses BCBSKS for under the OneBeacon

Policy. Doc. 44-1 at 36-37 (Am. Compl. 11 112—28) a new but related proposed Count

2 The policy language in the OneBea&wlicy provided as an exhibit to plaintiff's existing Complaint and
the Propose€omplaint cuts off after “whatever else”, and the exhibit appears incom@e#Roc. 1-3 at 12. The
court thus cites the provision included in plaintiff's Propo€ednplaint (and existing Complaint). See Doc. 44-1 at
23-24 (Am. Compl. 1 66) and Doc. 1 at 18 (Compl. 1 59).

22 The court finds no similar allegations in the existing Complaint. Notably, when the existing Complaint was
filed, OneBeacon had not made any payments under its policy that would provide thatsubraghts it now
alleges it is entitled to receive.

3 Count VI of the original Complaint requests Hzame declaratory relief as proposed Count V of the
ProposedComplaint, though the alleged facts have changed in the Profaseplaint (the Allied World E&O
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VI, OneBeacon requests a declaratory judgment (a) that BCBSKS has failed to comply with the
Other Insurance/Other Indemnification claasel the Subrogation/Submatipn and Recoveries
clauses in the One Beacon Policy and thesdINVorld E&O Policy by (i) not agreeing to
cooperate in its subrogation efforts, (ii) fagito “provide information and documentation in
order to assist OneBeacon with its subtmgmefforts,” and (iii) failing to pursue
indemnification from BCBSA, and (b) thatich failures “preclude[] it from seeking
reimbursements or coverage under the OneBeRobicy.” Doc. 44-1 at 37-39 (Am. Compl. 1
119-126Y4

[I. Legal Standards for Motion for Leaveto Amend and Motions to Dismiss

The court first addresses the standards cooutst apply when considering a motion for
leave to amend a complaint. Next, becahsedecision whether to grant leave to amend
depends in part on defendants’ arguments foridsah the court sets forth the law governing
motions to dismiss under Fed. R. Civ. P. 12(b)(1) and 12(b)(6).

A. Leave to Amend

Federal Rule of Civil Procedure 15(a)(1) permaifsarty to amend its pleadings in one of
two ways: (A) first, as a matter of course witBih days after serving, ibr (B) second, within
21 days of service of a responsive pleadingd. Re Civ. P. 15(a)(1)(A)—(B). Outside those
periods, any amendment to the pleadings requeesel and courts shoudtleely give leave [to
amend] when justice so requste Fed. R. Civ. P. 15(a)(2foman v. Davis371 U.S. 178, 182

(1962). A court should refuse to grant leaweamend only on “a showing of undue delay, undue

Policy now has been exhausted, plaintiff has begun resirtguexpenses under the €8eacon Policy, and plaintiff
now is seeking a declaration of subrogation sggainst BCBSA in addition to Allied WorldCompareDoc. 1 at
28-29 (Compl. 11 104-10@jith Doc. 44-1 at 36—37 (Am. Compl. 1 112-118).

24 The court has not addressed plaintiff's new factual allegations and claims in detail here. As explained
below, defendants may address any arguments foisdighfiollowing the court’s grant of leave to amend.
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prejudice to the opposing party, badHaor dilatory motive, failure taure deficiencies . . ., or
futility of amendment.”Bylin v. Billings,568 F.3d 1224, 1229 (10th Cir. 2009) (quotifrgnk
v. U.S. West, Inc3 F.3d 1357, 1365 (10th Cir. 1993)).

The decision whether to grant leave toeamch is within a court’s sound discretioklinter
v. Prime Equip. C9451 F.3d 1196, 1204 (10th Cir. 2006) (quotdemith Radio Corp. v.
Hazeltine Research, In@l01 U.S. 321, 330 (1971)). “In exesicig its discretion, the court must
be mindful that the Federal Rules of Civil Progerlare designed to facilitate decisions on the
merits rather than on pleading technicalitieBank Midwest, N.A. v. MillardNo. 10-2387-JAR-
DJW, 2012 WL 4006423, at *1 (IKan. Sept. 12, 2012) (citingoch v. Koch Indus127 F.R.D.
206, 209 (D. Kan. 1989)). Also, the court must kigemind that the Federal Rules of Civil
Procedure “should be construed, administemadl employed by the court and the parties to
secure the just, speedy, and inexpensive detatimmof every action and proceeding.” Fed. R.
Civ. P. 1. As our court has explained, “[t]his d&t@nary approach of ¢hfederal rules fosters a
full adjudication of the meritsf the parties’ disputesithin a single comprehensive
proceeding.”First Savings Bank, F.S.B. v. U.S. Bancdi4 F.R.D. 363, 368 (quotingatzman
v. Sessionsl56 F.R.D. 35, 38 (E.D.N.Y. 1994)). The pose is to “promote as complete an
adjudication of the dispute between the parties as is possilde (quotingLaSalvia v. United

Dairymen of Ariz.804 F.2d 1113, 1119 (9th Cir. 1986)).
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BCBSKS opposes OneBeacon’s motion, asserting the proposed claims against BCBSKS
are futile?® Doc. 50 at 1-3. Except forpassing and generalized refereAitBCBSKS never
argues the court should deny OneBeacon’s mdtioaondue delay, undue prejudice, bad faith,
or failure to cure deficiencies.

“A proposed amendment is futile if the complaint, as amended, would be subject to
dismissal for any reason . . . Watson ex rel. Watson v. Beck&i2 F.3d 1237, 123940 (10th
Cir. 2001) (citations omitted). “[A] district couis justified in denying a motion to amend if the
amendment would be futile because it cannot watidsia motion to dismiss or otherwise fails to
state a claim.”Lyle v. Commodity Credit CorB898 F. Supp. 808, 810 (D. Kan. 199&gg also
Little v. Portfolio Recovery Assoc., LL&A8 F. App’x 514, 515 (10th Cir. 201®atzman 156
F.R.D. at 38.

Here, BCBSKS and Allied World argue that&Beacon’s original Complaint is subject
to dismissal under Fed. R. Civ. P. 12(b)(1) and}(B). The court thus applies the standard
governing motions to dismiss under Rulesh}@() and 12(b)(6) to determine whether
OneBeacon’s Proposed Complaint, which seeksiintpa same relief as the existing Complaint,

states plausible claims for relief if amendment is futile.

2 BCBSKS also asserts that federal courts calindejurisdiction over declaratory judgment claims under

the Mhoonfive-factor test—which the court discussefsa, Part IV.A.—and should do so here. Doc. 50 at 3. The
court focuses on BCBSKS's futility arguments under its disicun of the legal standard explaining when courts
should refuse to grant leave to amend. This is paatiguhppropriate as BCBSKS, except for a cursory reference,
did not address thhoonfactors in its response to plaintiff's motion. And, BCBSKS never asserted this argument
in its Motion to Dismiss. Docs. 18, 26.

26 BCBSKS merely claims that the allegations in the Proposed Complaint “do not justify delaying the
[clourt’s ruling on BCBSKS's fully briefetlotion to Dismiss.” Doc. 50 at 1-2.
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B. Rule 12(b)(1)

Under Rule 12(b)(1), a defendant may mawelismiss for lack of subject matter
jurisdiction. Fed. R. Civ. P. 12(b)(1). Federatdct courts have origal jurisdiction over all
civil actions arising unddhe constitution, laws, or treatiestbe United States or where there is
diversity of citizenship. 28 \$.C. § 1331, 28 U.S.C. § 1332. etferal courts are courts of
limited jurisdiction and, as such, must hav&@atutory basis to exercise jurisdictiorMontoya
v. Chag 296 F.3d 952, 955 (10th Cir. 2002) (citationitbed). “A court lacking jurisdiction
cannot render judgment but must dismiss the cataay stage of theroceedings in which it
becomes apparent thatigdiction is lacking.” Basso v. Utah Power & Light Ga195 F.2d 906,
909 (10th Cir. 1974) (citation omitted). Since fedewurts are courts of limited jurisdiction, the
party invoking federal jurisdiction bease burden to prove it exist&okkonen v. Guardian
Life Ins. Co. of Am511 U.S. 375, 377 (1994¢e also Kinney v. Blue Dot Servs. of K&b05
F. App’x 812, 814 (10th Cir. 2012¢xplaining that the “court mayot assume that a plaintiff
can establish subject matter jurisdictionsithe plaintiff’'s burden to prove it”).

Generally, a Rule 12(b)(1) motion to dismiss cassié either a facial attack or a factual
attack. Davenport v. Wal-mart Stores, IntNo. 14-2124-JAR-JPQ014 WL 3361729, at *1 (D.
Kan. July 9, 2014). The Tenth Circuit has explained the difference between the two:

First, a facial attack on the complaint'fegations as to subject matter jurisdiction

guestions the sufficiency of the complaint. réviewing a facial attack on the complaint,

a district court must accept the gligions in the complaint as truéd. Second, a party

may go beyond allegations contained in thegplaint and challergythe facts upon which

subject matter jurisdiction depends. Whewigwing a factual attack on subject matter
jurisdiction, a district courtnay not presume the truthfube of the complaint’s factual
allegations. A court has wide discretion to allow affidavits, other documents, and a limited

evidentiary hearing to resolve disputedgdictional facts undeRule 12(b)(1).

Holt v. United Statest6 F.3d 1000, 1002—-03 (10th Cir. 1995) (citations omitted).
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Here, defendants make a facial attack otag@Counts, arguingo case or controversy
exists for the court to consider. Article Il thfe United States Constitution limits federal courts’
jurisdiction to “cases” and “controversiesClapper v. Amnesty Int'l USA68 U.S. 398, 408
(2013). To constitute a “live pnicrete controversy” in an asti seeking declaratory relief, the
“crucial question isvhether granting presentdetermination of the issues offered will have
some effect in the real world.Rio Grande Silvery Minnow Bureau of Reclamatior601 F.3d
1096, 1109-10 (10th Cir. 2010) (internal citations gndtations omitted). To make such relief
a “case or controversy”—as opposed to an impermissible advisory opinion—the resolution must
“settl[e] [ ] some dispute which affects the beioa of the defendant toward the plaintiffld. at
1109-1110see also Jordan v. Sq€b4 F.3d 1012, 1025 (10th Cir. 2011) (“[W]here a plaintiff
seeks declaratory judgment againistopponent, he must assert arol&or relief that, if granted,
would affect the behavior of the qias listed in his complaint.”) The difference between an
abstract question and a ‘controversy’ corpéated by the Declaratory Judgment Act is
necessarily one of degree, and it would be diffigtilt,would be possible, to fashion a precise
test for determining in every case whether thesigh a controversy. Bigally, the question in
each case is whether the faaglieged, under all the circumstances, show that there is a
substantial controversy, betwegarties having adverse legal irgsts, of sufficient immediacy
and reality to warrant the issu@nof a declaratory judgmentNaryland Cas. Co. v. Pac. Coal
& Oil Co., 312 U.S. 270, 273 (1941).

C. Rule 12(b)(6)

Under Rule 12(b)(6), a defendant may moveditmiss for failingo state a claim upon

which relief can be granted. Fed. R. Civ. P. J@&p Fed. R. Civ. P. 8(a)(2) provides that a

complaint must contain “a short and plain staatof the claim showmnthat the pleader is
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entitled to relief.” Athough this Rule “does not requiidetailed factuahllegations,” it

demands more than “[a] pleading that offersélaband conclusions’ or ‘a formulaic recitation of

the elements of a cause of action™ whichtlas Supreme Court exphed, “will not do.
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007)).

When considering a motion to dismiss undeddfal Rule of Civil Procedure 12(b)(6),
the court must assume that the factual allegations in the complaint artdtriBait this

111}

requirement does not extend to every assertion mmaaleomplaint. Té court is “‘not bound to
accept as true a legal conclusiamuched as a factual allegationld. (quoting Twombly 550
U.S. at 555). “Threadbare recitals of #lements of a cause attion, supported by mere
conclusory statements, do not scéfi’ to state a claim for reliefBixler v. Foster596 F.3d 751,
756 (10th Cir. 2010) (quotingshcroft 556 U.S. at 678). Also, the complaint’s “[flactual
allegations must be enough to raise atrighrelief above the speculative levellivombly 550
U.S. at 555 (citations omitted).

To survive a motion to dismiss under Ruleldg§), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
556 U.S. at 678 (quotingwombly 550 U.S. at 570). “A claim has facial plausibility when the
plaintiff pleads factual contentdahallows the court to drawélreasonable inference that the
defendant is liable fahe misconduct alleged.ld. at 678 (citingTwombly 550 U.S. at 556).
“The plausibility standard is not akin to a ‘prdaiily requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully..{quotingTwombly 550 U.S. at 556);

see also Christy Sports, LLC®eer Valley Resort Co., Ltcb55 F.3d 1188, 1192 (10th Cir.

2009) (“The question is whether tife allegations are true, itpéausible and not merely possible
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that the plaintiff is entitled to reliefnder the relevant¥a” (citation omitted)). Essentially, “the
complaint must give the caureason to believe thdiis plaintiff has a reasonable likelihood of
mustering factual support ftineseclaims.” Ridge at Red Hawk, LLC v. Schneid&®3 F.3d
1174, 1177 (10th Cir. 2007). This plausibilityrsdard reflects the requirement in Fed. R. Civ.
P. 8 that pleadings must providefendants with fair notice of thmature of the claims as well as
the grounds upon which each claim resSee Khalik v. United Air Line671 F.3d 1188, 1191—
92 (10th Cir. 2012).

The court also will grant a motion to dismiss under Fed. R. Civ. P. 12(b)(6) if an issue of
law is dispositive.Neitzke v. Williams490 U.S. 319, 326 (1989). “[l]f as a matter of law ‘it is
clear that no relief could beagrted under any set of facts thatild be proved consistent with
the allegations,’ a claim must be dismissed, without regard to whether it is based on an
outlandish legal theory or on a atobut ultimately unavailing one.ld. at 327 (quotinddishon
v. King & Spalding467 U.S. 69, 73 (1984)).

IV.  Analysis—Motion for Leave to Amend and Motions to Dismiss

OneBeacon asserts that the Proposed Contpléir(1) add another party and (2) “add
additional claims against the existing pastimsed upon significant new developments and
additional information developesince the filing of the originadomplaint.” Doc. 46 at 1.
OneBeacon argues the court shayriant leave to amend because factual developments have
rendered certain portions of the pending motions to dismiss moot and filing an amended
complaint will “promote efficiency and judicial economyd. at 2—3.

BCBSKS argues that the court should notalldneBeacon to amend to assert any of the
proposed Counts against it. BCBSKS asgbetsproposed Counts I-1V of the Proposed

Complaint “essentially replead” Counts I, Il, IV, and V of the original Complaint, and the new
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factual allegations do not affect BCBSKS'gaments for dismissal of those Countd. at 4—6.
So, BCBSKS argues, OneBeacon’s proposed amenisnare futile. For proposed Count V,
which modifies existing Count VI but seeksndar relief, BCBSKS argues OneBeacon seeks an
impermissible advisory opiniomd thus the Count is futile-or the new, proposed Counts VI,
X, and Xl, BCBSKS similarly argues futility because the claims are premature. Doc. 50 at 6-12.

BCBSKS and Allied World filed separate Kilans to Dismiss under Fed. R. Civ. P.
12(b)(1) and 12(b)(6). In its motion, BCBSKS camds (1) Count | (newnd existing) fails to
state a claim because the OneReaRolicy is in excess of the Allied World E&O Policy, but not
the Allied World D&O Policy;(2) Counts Il through V in the inal Complaint (proposed
Counts II-IV) falil to state claims because thomplaint does not specify which documents
BCBSKS failed to produce and besa the requested documents airotected by attorney-client
privilege, the work-product dodtre, and joint-defense privileg€3) Count IV (proposed Count
[I) also fails because BCBSKS did not adequately plead how it was substantially prejudiced by
BCBSKS's failure to produce documents; andtf¥® court lacks jurisdiction over Count VI
(proposed Count V) because no controyenssts between OneBeacon and BCBSKS over
OneBeacon'’s ability to seek subrogation from Allied WoikeDoc. 18. In its motion, Allied
World argues the court should dismiss Count | ¢thly count asserted against Allied World in
the original Complaint) becaus® justiciable case or conttersy exists between OneBeacon
and Allied World, and it fails to state a claimpon which relief can be granted for similar
reasons, as argued in BCBSKS’ Motion to DismiSseDoc. 21.

Below, the court first determines what lavslitould be apply to th insurance contract
dispute over declaratory relieNext, the court turns to each proposed Count and analyzes the

parties’ arguments raisedtine briefing on the Motion for Leave to Amend and the Motions to
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Dismiss. Because the court imposed an expetitiefing schedule with limited pages, the court
reserves consideration of the merits of BCBSKS’s arguments against leave to amend the new
Counts against it, and, instead, will address agyraents for dismissal directed at OneBeacon’s
First Amended Complaint when filed.
A. Diversity Jurisdiction, Declaratory Judgments, and Choice of Law

OneBeacon has pleaded facts sufficient tobdistathat the court has diversity subject
matter jurisdiction under 28 U.S.C. 8 1332(8geDoc. 1 at 4—6; Doc. 44-1 at 5-6. OneBeacon
seeks declaratory relief under 28 U.S.C. 8§ 22fiduacertain insurangeolicies provided to
BCBSKS. The Declaratory Judgment Act “authoritesteral courts to declare the legal rights
and obligations of adversaries, loiates not impose a duty to do sdvat’l Union Fire Ins. Co.
of Pittsburgh, Pa. v. Midland Bancor, In854 F. Supp. 782, 788 (D. Kan. 1994). “Whether to
entertain a justiciable declaoay judgment action is a matter committed to the sound discretion
of the trial court.” Id. at 788 (internal quotatiorend citation omitted).

When determining whether to exercise ttiscretion, the Tent@ircuit has directed
district courts to considehe following factors: [1] whether a declaratpraction would settle
the controversy; [2] whether it would serve afu$ purpose in clarifyinghe legal relations at
issue; [3] whether the declaratory remedy im@eised merely for the purpose of procedural
fencing or to provide an arena for a racee®judicata [4] whether use of a declaratory action
would increase friction between our federal and state courts and improperly encroach upon state
jurisdiction; and [5] whether thers an alternative remedy whichbgtter or more effective.”
State Farm Fire & Cas. Co. v. Mhop8l F.3d 979, 983 (10th Cir. 19%nternal quotations

omitted). “Declaratory judgment actions are particlyaappropriate for situations in which
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insurance companies seek a declaration of their liabilldat’l Union Fire Ins, 854 F. Supp. at
789.

Here, the court finds actuabntroversies in the overlaimg Counts between the existing
and proposed Complaints. They suffice for trguested declaratory relito clarify the legal
relations at issue and settldesdst part of the parties’ gistes. The court finds an actual
controversy exists between tparties in Count | ithe existing and proposed Complaint over
their respective obligations under the OneBeaolicy and the Allied World D&O Policy;
namely, do the two policies cover the same loss and is OneBeacon’s Policy triggered only after
the Allied World D&O Policy coveage is exhausted? The Batient of the controversies
among the parties here, particulaniien this case is consoligdtwith the Related Case, will
settle a dispute among the parties and affextvay each insurer behaves under its insurance
policy with BCBSKS. For the cooperation CosifitlV in the Propose€omplaint and Counts
I, IV, and V in the existing Complaint, agaiie court finds a controversy exists between
BCBSKS and OneBeacon over their obligationd eghts under the OneBeacon Policy.
Declaratory relief will help sde that controversy. Propos€dunt V (existing Count V1), a
dispute over the extent of OneBeacon’s subrogation rights, is similar. And this is particularly
true now that BCBSKS is presently tenderinfedse expenses to OneBeacon for reimbursement
and, allegedly, it has not agredassist OneBeacon with gabrogation efforts or provide
OneBeacon requested information. The declayatdref sought in these Counts will “have
some effect in the real world” and affect htive parties perform theoontractual obligations.

See Rio Grande Silvery Minnp801 F.3d at 1109-10prdan 654 F.3d at 1025. The parties

have not alleged, nor does the court find, Ga¢Beacon is using the declaratory remedy for
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procedural fencing, the remedy would improp@&mgroach upon state jurisdiction, or that an
alternative remedy exists that would be more effective.

Before it can address defendants’ dismissal and futility arguments, the court must
determine which state’s substamtiaw governs OneBeacon’s clainRRigby v. Clinical
Reference Lab., Inc995 F. Supp. 1217, 1221 (D. Kan. 1998) (citiree R. Co. v. Tompkins
304 U.S. 64, 78 (1938)). Federalcts sitting in diversity applthe choice of law rules of the
forum state.See Klaxon Co. v. Stentor Elec. Mfg. (313 U.S. 487, 496 (1941). This court is
in Kansas, so it applies Kansa®ice of law provisions.

When a dispute contests the “substance phfty’s contractual] obligation,” Kansas
courts apply the choice of law rule knownles loci contractusor “the law of the state where
the contract is made.Moses v. Halstead81 F.3d 1248, 1252 (10th Cir. 2009) (applying
Kansas law). “A contract is made where ldit act necessary for its formation occur’re
K.M.H., 169 P.3d 1025, 1032 (Kan. 2007). And, in insurance policy disputes, “Kansas courts
generally find that the contract is madedhe state where the jpzy is delivered.”
PetroSantander (USA), Inc. v. HDI Glob. In308 F. Supp. 3d 1207, 1211 (D. Kan. 2018)
(applying Kansas lawkee also Cent. Power Sys. & Serlrx, v. Universal Underwriters Ins.
319 P.3d 562, 567—-68 (Kan. Ct. App. 2014) (finding arembis made “in the place in which
the last act required for contract formatiorars,” which typically is where the policy is
delivered). The parties have failed to identifigere the policy was delivered here. But, they
cite Kansas law in their briefs\d agree that Kansas law appli@$e insured is a Kansas entity,
with a Kansas address on theippland the insurance policies at times reference Kansas law

within them. The coutthus applies Kansas laif.

27 Such a “[flailure to present facts sufficient to deterenwnhere the contract is made may justify a default to

forum law.” In re K.M.H, 169 P.3d at 1032 (quotingyne Christensen Co. Zurich Canada38 P.3d 757, 767
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“When the federal courts are called uponnterpret state law, the federal court must
look torulings of the highest ate court, and, if no such rulinggist, must endeavor to predict
how that high court would rule.”Amparan v. Lake Powell Car Rental CA®882 F.3d 943, 947
(10th Cir. 2018) (quotin&tickley v. State Farm Mut. Auto. INS05 F.3d 1070, 1077 (10th Cir.
2007)). When a federal court must predict reostate’s highest court would rule, the federal
court should start its analysistivdecisions from the state’stermediate court of appealid.

And, in such a situation, a federal court shouldp the position of the ate intermediate court
of appeals “unless it is convincég other persuasive data thilaé highest court of the state
would decide otherwise.West v. Am. Tel. & Tel. G811 U.S. 223, 237 (1940).

The court next turns to OneBeacon’s propadatns for relief, analyzing each Count
under Kansas law to determine whether leaentend is appropriate or if defendants’
arguments for dismissal render the amended Counts futile.

B. Proposed Count | and Original Count | against BCBSKS and Allied World

In Count | of the Proposed Complaint anou@t | of the existing Complaint, OneBeacon
asks the court to declare, based on the “Otrerrémce; Other Indemnifation” provision in the
OneBeacon Policy, because it follows form te &ilied World E&O Policy, that the OneBeacon
Policy is not triggered until BCBSKS exhausts“ather insurance,” including the Allied World
D&O Policy. In the Proposed Complaint, OneBmaasks the court also to declare that its
policy is not triggered until BCBSKS looks &l other indemnity.BCBSKS argues that

OneBeacon’s proposed Count | is futile for the samasons argued in ikdotion to Dismiss.

(Kan. Ct. App. 2002)). Also, in Kansas, “the law of fbeum applies unless it is expressly shown that a different
law governs, and in case of doubt, the law of the forum is prefereiiner v. Oppenheimer & Co., Ind4 P.3d
364, 376 (Kan. 2002) (quotireys. Design and Mgmt. Info., Inc. v.nsas City Post Office Emps. Cred. Uni@88
P.2d 878, 881 (Kan. Ct. App. 1990)). Because the parties have faiessent sufficient facts for the court to
determine the choice of law question, the court defaults to the law of the forum state—Kansas.
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The viability of OneBeacon’s Count | claininges, in part, on whether the coverage
provided in the OneBeacon Policy is in excalkand triggered upon exhaustion of just the
Allied World E&O Policy, or in excess of and noiggered until “other insurance” and “other
indemnification” provides coverage and is exhadistié the latter, the court next must determine
whether any other insurance or other indemnificathat exists to invokihe clause. The court

focuses on the parties’ “other insurance” arguisieas the “other indemnification” provisions
were not included in the existing Complaint d@hds not briefed by the parties in connection
with the Motions to Dismiss.

BCBSKS asserts that onlyetllied E&O Policy musbe exhausted before the
OneBeacon Policy is triggered, despite the “othenriance” clause. Doc. 50 at 4. It argues that
“the OneBeacon Policy is expressly writteriraexcess” of the Allied World E&O Policy and
does not mention the Allied World D&O Policy. Doc. 18 at 2, 8. And, if the court finds the
policy language to be ambiguous in its mearhg/hen coverage is triggered, Kansas law
provides that “the constrtion most favorable to the insured must prevaitl” at 7. BCBSKS
also claims that the Allied World D&O policy prioles a different typef coverage and that
OneBeacon cannot force BCBSKS to litigate Alli&drld’s denial of ceerage under the Allied
World D&O Policy before the OneBeacon Policy is triggeriti.at 2. Instead, BCBSKS's
position contends that OneBeaaunst provide coverage nowe can exercise its subrogation
rights later against Allied World baden the “other insurance” clauskl.

OneBeacon responds that Kansas law follthesprinciples of horizontal exhaustion,
which requires BCBSKS “to exhaust primary insurance before looking to any excess

insurance.” Doc. 19 at 1-2, 4-5. In short, Os&En contends that the law does not require it

first to provide coverage to BCBSKS, then seektribution from Alliel World, but instead it
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can deny coverage until all other primary insurance is exhausted in addition to the Allied E&O
Policy. Id. at 5.

As explained below, the court agrees thaeBeacon’s Count | has stated a plausible
claim for relief and thus is sufficient survive BCBSKS'’s and Allied World’s Motions to
Dismiss. The court first addresses Allied Ndts argument for dismissal based on lack of
subject matter jurisdiction. Next, the court describes Kansas rules of construction for insurance
contracts and applies them to the OneBeacorywliconnection with defendants’ arguments
for dismissal for failure to state a claim. Hlpathe court addresses BCBSKS'’s argument that
OneBeacon cannot plausibly statel@m that its policy is not ydriggered, because coverage
under the Allied World D&O Policy is disputed.

1. Allied World’s 12(b)(1) Argument

Allied World argues that Count | fails to pesg a justiciable case or controversy. When
made, this argument relied in part on the that BCBSKS had not formally challenged its
denial of coverage underatillied World D&O Policy. SeeDoc. 21 at 3. And, because
OneBeacon is not a party to the Allied World D&olicy, Allied World contends it has no basis
to seek a declaration of coveragd. But, the Proposed Complaint now asserts that BCBSKS
has challenged the denial of coverage inRktated Case and adds that OneBeacon is seeking
reimbursement from Allied World for any cest has paid to BCBSKS. The remainder of
Allied World’s arguments inhere in the languagehs policies and the differences in the types
of coverage, intertwining its arguments of nstjciable case or controrsy with its arguments
for dismissal for failure to state a claimsled on interpretation of the policy languag=eDoc.

21 at 5-10; Doc. 32 at 1-3.
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As discusseduprain Part IV.A., the court finds thehoonfactors favor exercising
jurisdiction over the declaratory action hefiéhe court also concludes it has subject matter
jurisdiction over Allied World with respect to proposed Courdd it is an interested party
directly involved inthe controversy, and for reasons expéd below, OneBeacon has a present
interest in determining how theo policies interact becauseitd “other insurance” clausesee
State Farm Mut. Auto. Ins. v. Mid-Continent Cas.,G&8 F.2d 292, 296 (10th Cir. 1975) (“We
recognize that alhterested partieshould be joined in a declaratory judgment action whenever
possibleand that a declaratory judgmesitould not be entered unlesdisposes of a controversy
and serves a useful pugm” (emphasis addedphone-Poulenc Inc. v. Int’l Ins71 F.3d 1299,
1302 (7th Cir. 1995) (explaining that where exaxess policy’s liability is contingent on the
liability of a primary insurer, under Fed. R. CR.. 19(b), the suit “cannot proceed in the absence
of the primary insurer[ ] until [it has] acknowledggd] liability to the insured or [has] been
determined by a court to be liable to him.The court thus deniesllied World’s Motion to
Dismiss Count | for lack of subject matter gdiction as it will become moot when OneBeacon
files its First Amended Complaint.

2. Kansas Law on Interpreting Insurance Contracts

Kansas law classifies insurance contract cactitn and effect assues of law that the
court must decideKindergartners Count, Inc. v. DeMouji@49 F. Supp. 2d 1233, 1242 (D.
Kan. 2003)AMCO Ins. v. Beckd29 P.2d 162, 165 (Kan. 1996nsurance policies are
considered contracts. The ireetation and construction of ardract is a question of law.”
(internal citations omitted))The Kansas Supreme Court sasnmarized Kansas law governing
interpretation of insurance contracts:

Thelanguage of a policy of insurance, like any other contract,,nfiysissible, be
construed in such manner as to give effect to the intention of the parties. Where
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the terms of a policy oinsurance are ambiguous oncertain, conflicting, or

susceptible of more than one constrctithe construction most favorable to the

insured must prevail. Since the insureggares its own contracts, it has a duty to

make the meaning clear. If the insureemds to restrict dimit coverage provided

in the policy, it must use cleand unambiguous language in dostg otherwise,

the policy will be liberally construed in favor of the insured.
Catholic Diocese of Dodge City v. Raym@&40 P.2d 456, 459 (Kan. 1992) (internal citations
omitted).

“If the language in an insurance policy isat and unambiguous, it must be construed in
its plain, ordinary, and popular sense,” anel ¢burt shall enforce the contract as m&dwl.
Mut. Ins. v. M.M. ex rel. T.C292 F. Supp. 3d 1195, 1205 (D. Kan. 2017) (applying Kansas
law); see also City of Shawnee v. Argonaut,|1546 F. Supp. 2d 1163, 1173-74 (D. Kan. 2008)
(applying Kansas law) (“If a poljcis unambiguous, the intentiarh the parties and the meaning
of the contract are determin&dm the instrument itself.”).The question a court should ask
when deciding whether a policy is ambiguous is:tiWhat would a reasonably prudent insured
understand the language to medd? Ambiguity exists if the policy “contains language of
doubtful or conflicting meaning based on a reabtmaonstruction of the policy’s language.”
Id. If the terms are ambiguous, “the construction nfagbrable to the insured must prevail.”
Id. But, “[c]ourts should nagtrain to find an ambiguity védre common sense shows there is
none. The court must consider the terms ahaarance policy as a whole, without fragmenting
the various provisions and endorsemen@Gity of Shawneeb46 F. Supp. 2d at 1174. “An
ambiguity does not exist merely because thégsadisagree on the integtation of the language

... [it] arises only if language at issue is gabjto two or more reasdola interpretations and its

proper meaning is uncertainltl.
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3. Interpretation of the OneBeacon Policy

The parties have not cited riwais the court found any Kandaw directly answering the
guestion posed hereke., whether (a) OneBeacon’s obligats to BCBSKS are triggered
immediately upon the exhaustion of the Allied VdoBE&O Policy before any “other insurance”
is exhausted leaving only a subrogation righ{yrOneBeacon can dengwerage entirely until
exhaustion of any “other insurance” is comg|ealespite listing only the Allied World E&O
Policy as scheduled underlying insurance. Idgdeases from other jurisdictions appear split on
how a court should apply “other insurance” clauseprimary and excesssurance policies.

To support its argument—that under therte of the OneBeacon Policy, OneBeacon’s
coverage is triggered upon exhaustiothef Allied E&O Policy only—BCBSKS and Allied
World cite Continental Casualty Co. v. Amerisure Insurance, 886 F.3d 366 (4th Cir. 2018)
(applying North Carolina law)SeeDoc. 18 at 8; Doc. 21 at 9-10. The fact€wntinentalare
illustrative, but ultimately not persuasive.

There, Continental Casualty Company séederisure Insurance Company seeking a
declaration that Amerisure was obligated to tminse Continental for the settlement amount and
all attorneys’ fees and expensebad incurred defending an umtjéng personal injury lawsuit.
Amerisure 886 F.3d at 368. Three polisipotentially covered the damages, costs, and fdes.
at 369. Amerisure provided two policies to am®&l-tier subcontractor—a commercial general
liability policy with a $1,000,000 limit and ammbrella policy with a $5,000,000 limitd.
Continental provided a commercgneral liability contract tthe first-tier subcontractond.
Under the terms of a contract between the setiendubcontractor and a first-tier subcontractor,
the second-tier subcontractor waguired to have its own insun@e with minimum coverage of

$2,000,000 and such coverage had to be “pgiraad noncontributory” to the first-tier
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subcontractor’s insuranceéd. Amerisure refused tparticipate in the dense of the underlying
lawsuit, claiming the suit fell within an exceptionits policies thaprecluded coveragdd. at

370. Continental defended the action through settlement and then sought reimbursement from
Amerisure. Id.

The Fourth Circuit found Amerisure’s allegeoverage exclusion dinot apply and that
Amerisure’s umbrella policy provided thatwill have the right and duty to defend the
insured . . when. . . the limits of the underlying insurance have been exhaustederisure
886 F.3d at 372—-73 (emphasis added). “Underlying insurance” was defined as the Amerisure
commercial general liability policy only and, “notably, the Continental [policy] was not listed.”
Id. at 373. So, the court held that “under themplanguage of the Amerisure umbrella policy,
coverage was triggeradhenthe Amerisure [commercial general liability policy] had been
exhausted.”ld. (emphasis added).

But, Amerisure next argued that its unll@eoverage was not triggered until after the
primary coverage provided by Continentgd@icy was exhausted based on the “other
insurance” provisions in each policaAmerisure 886 F.3d at 373—74. The “other insurance”
clause in the Continental policy stated that plolicy provided primary coverage except when
the insurance was excess over any gphnienary insurance availableld. The “other insurance”
clause in Amerisure’s umbrella polipyovided that the policy was excess oary other
insurancewvhether primary or excesdd. at 374. Yet, because Amerisure “did not issue its
umbrella policy contingent oneéhexistence of the Continental [ ] policy[,]” the Fourth Circuit
held that “the umbrella policy coverage was triggered when the limit of the [Amerisure
commercial general liability policy] was exhaustedd” Even if some ambiguity arose from the

“other insurance” clauses in the two policies, the court pointétetaontract between the first-
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tier subcontractor and secondftsubcontractor, which requirddmerisure’s policies to be
“primary and non-contributofyto all other insurance provided” the first-tier contractorld.
(emphasis added). So, “the umbrella potioyerage was triggered immediately upon the
exhaustion of the Amerisure [commercial general liability] policy, and [ ] the Continental
[commercial general liabilitpolicy] did not take priorityover the umbrella policy.’ld.

Continentalis analogous to the policies at issn¢his case, but the facts are not
identical. Here, the face of the OneBeacon Policy establishes that it was issued contingent upon
the existence of only the Allied World E&O Policy. Doc. 1-3 at 3, 10-11. And, under its plain
language, OneBeacon agreed to “providetisered with insurance excess of the [Allied World
E&O Policy] . . . provided that the [Allied Wl E&O Policy] also applies and has been
exhausted.”ld. at 10. See also idat 11 (exclusionary provision explaining OneBeacon “will not
have any obligation to make any paymentunless and untilhe full amount” of the Allied
World E&O Policy has been paid (emphasis added)). But, uBlikginenta) no underlying
contract required the OneBeacon Policy to baragny policy. So, no alternate basis exists here
to support a conclusion that the OneBeacon Pddityggered immediately upon exhaustion of
the specified underlying insurance despite ithéo insurance” clause. To reach such a
conclusion, this court would have to interpretitigiring and exclusionary clauses, above, in a
manner mirroring the Fourth Cirdid interpretation of the Amenge insuring provision (which
provided that coverage is triggeratienthe scheduled insurance was exhausted), despite the
“other insurance” provision.

The OneBeacon Policy’s “other insurance” provision, similar to the provision in
Amerisure’s umbrella policy, providehat it will be “excess of arghall not contribute with . . .

anyother insurance . . . (whethsollectible or not).” Doc. I+ at 24 (emphasis added). Based
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on policy interpretation alone, other jurisdictianay have reached a different conclusion than
Continentalwhen determining priority of two contracivith “other insurance” clauses. These
other cases hold thahy primary insurance should apgdgfore holding an excess insurer
responsible—even if the othermary insurance is not speicilly listed as “underlying
insurance” in the excess policy.

Thus, it appears that a split of authority exigBn one side, in what some courts have
called the majority position, “othénsurance” clauses are nainsidered on the same levied,,
one policy is, by its general nature, primary areldther is a true excess policy. So, the primary
policy must provide coverage firét.Farmers Ins. Exch. v. Fed. In®o. 10-611 JP/GBW, 2011
WL 13116736, at *9-10 (D.N.M. Nov. 21, 2011) (explampithat “a clear majority of courts”
that have considered the issue, “have heldath@rimary insurance must be exhausted before an

excess insurance policy is reached” and predicting New Mexico would follow the majority

28 For cases applying the majority approaee e.g, Farmers Ins. Exch. v. Fed. Indlo. 10-611 JP/GBW,

2011 WL 13116736, at *9-10 (D.N.M. Nov. 21, 2011) (collecting and analyzing cases following both the majority
and minority approach, and predicting that New Mexico would follow the majority delt’| Cas. Ins. v.

Armstrong World Indus., Inc776 F. Supp. 1296, 1298-1301 (N.D. Ill. 1991) (denying motion for summary
judgment involving two umbrella excess insurance policies both with specific setlathderlying insurance and
“other insurance” provisions, finding non-movant coulguar that the excess policies were not triggered until all
applicableprimary insurance (not just the underlying policies listed) was exhausted because, lodienuptités

as a whole, the plain meaning did not support movant’s “claim that only the listed underlying jpiticies

needed to be exhausted before the . . . excess coverage bégiasGypsum Co. v. Admiral In§43 N.E.2d 1226,
1261 (lll. Ct. App.1994) (holding, in a case involving an excessirance policy with an “other insurance” clause,
that all triggered primary insurance first must be exhausted, not just the “underlying priti@rpadicular to the
excess policy in question[,]” before the excess policy must provide covetafdgrs Mut. Ins. v. Farm & City Ins.

494 N.W.2d 216, 218-19 (lowa 1992) (holding a primary policy with clause indicating it becomes excess if a non-
owned vehicle is involved in the accidenust be exhausted before umbraisurance policy could be reached for
payment because “a primary insurance provider cannot hide behind as matgance clause in its ‘other

insurance’ provision to require an umbretaurer to cover liabilityfor its insured”);Rivere v. Heromarf6-1568,

p.4 (La. App.4 Cir. 2/5/97); 688 So.2d 1293, 1295 (holding that primary policy with “other insurance” provision
must provide coverage before follow form excess insurance policy, even where excess potitypdigide

umbrella coverageljtica Nat'l Ins. of Tex. viFid. & Cas. Co. of N.Y812 S.W.2d 656, 661 (Tex. App. 1991)
(summarizing another Texas Court of Appeals decision interpreting contract language as a matterna¢tsheld

“in conformity with the majority rule . . . and established practice in the insurance industry” (a) that umbrella insurer
did not have to contribute to a settlement until both its scheduled underlying insurance and other applicable
underlying insurance were exhausted bigeaof the language in its “other insurance” clause that made it excess to
any “other valid and collectible insurance with any oihsurer” and (b) that primary insurer with its own

applicable “excess insurance” provision must dd hesponsible first (summarizing the holdingdarrabba v.

Emp’rs Cas. Cq.742 S.W.2d 709 (Texas App. 1987)).
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position);Great Divide Ins. v. Lexington In84 N.E.3d 844, 846-51 (Mass. 2017)
(acknowledging that “the majority of courts irhet States have held that a primary policy with
an ‘other insurance’ clause is essentialfyrianary policy, and therefore must be exhausted
before a ‘true excess’ policy i6ggered” but adopting the mority approach that “primary
insurance policies with ‘other insurance’ clauseger the same level of risk as ‘true excess’
policies”); see alsdteven Plitt et. al.; 16&ouch on Insurancg 218:5 (3d ed. Supp. 2019)
(*““Other insurance’ clauses become relevant onlgselseveral insurers insure the same risk at
the same level of coverage. An ‘other insugamispute cannot arise togeen primary insurers
and true excess insurers.”). éminority position is that the w'other insurance” clauses are
competing if the primary policis not the specified underlyirgplicy that the excess insurance
was issued to provide coverage above and, because they are thus considered on the same level,
courts should interpret the languagehaf two clauses to determine priority.

The Emcascalecision demonstrates the majoagyproach. Applyindilinois law, the
Appellate Court of Illinois considered the pitg between a primary policy provided by lllinois

Emcasco Insurance Company (“Emcasco”) and an umbrella policy provided by Continental

29 For cases applying the minority positisee e.g, Liberty Mut. Ins. v. Fireman’s Fund Ingl79 A.2d 289,
292-93 (Del. Super. Ct. 1983) (considering umbrella palitd comprehensive automobile liability policy on same
level both as excess policies, where underlying psimpaticy was exhausted and comprehensive policy had “excess
insurance” endorsementreat Divide Ins. v. Lexington In84 N.E.3d 844, 846-51 (Mass. 2017) (adopting the
minority approach that “primary insurance policies with &tmsurance’ clauses cover the same level of risk as
‘true excess’ policies”)Gaston Cty. Dyeing MaciCo. v. Northfield Ins.524 S.E.2d 558, 568 (N.C. 2000)

(rejecting argument that a “pure” excesdicy “can never be made primarigd a primary policy where the pure
excess policy did not list the primary policy in its dediarss as an underlying policy and the construction of the
“other insurance” provisions in the primary policy matiar it was in excess of all other policies, including the

pure excess policyLf. Liberty Mut. Ins. v. Indian Harbor InaNo. 11-0624 BEN (NLS), 2012 WL 642890, at *5-6
(S.D. Cal. 2012) (holding, without the involvement of an “other insurance” clause, that vertical exhaustinimg

“the policy limits under just one particular primary policy must be exhausted beforectss golicy kicks in”) was
required and triggered excess policy when “the limits of a specifically scheduled undpdijayg were exhausted,

and rejecting the applicability of horizonal exhaustion (meaning the exhaustion of “all applicable primary policies. .
. before the excess policy kicks in”) because thesxpelicy only provided that it was in excess of #pscific
underlying policy).
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Casualty Company (“CNA”), where a thirdlmy provided by State Farm Mutual Insurance
Company was the scheduled underlying insurantiegtambrella policy and already had been
exhaustedlll. Emcasco Ins. v. Cont’l Cas. Gal87 N.E.2d 110, 110-11 (lll. Ct. App. 1985).
The CNA policy required a primary automobilesimance policy—State Farm’s policy—to be
effective and provided excess coage over the amount recoverable from the State Farm policy.
Id. A dispute arose between CNA and Emcaseer which company was responsible for the
damages arising from a car accident and sulesgdawsuit where each policy had an “other
insurance” claus®. Id. CNA argued that its umbrella fpry was “in excess of the primary
coverage provided by Emcasco” and so, the coverage under the Emcasco policy “must be
exhausted before the CNA policy is reacheldl’at 111-12. Emcasco, on the other hand,
argued that the CNA policy was in@ss only to State Farm’s policid. at 111. So, Emasco
argued, the appellate court shoakmine the “other insurance” clauses on the same level, as
the trial court had, and thus should affirm tbadusion that “the two other insurance clauses
are irreconcilable and therefore coverage ueaeh policy should be applied pro rata in
proportion to their liability limits.”1d. The appellate court disagreed.

The Emcasco policy’s “other insurance” clapsevided that “the insurance with respect
to a non-owned automobile shall be excess ang valid any collectible insuranceEmcasco
487 N.E.2d at 111. And the excess provisioriagp-the car involved in the accident was
owned by someone other than the insuredat 110-11. The CNA policy was “in excess of
any other policy.”ld. The Illinois Appellate Court examined the two policies, “construe[d] the

policies as a whole and the underlying policy edesations|,]” concluding that the umbrella

30 In the lllinois case, the judgments from the underlying lawsuit were satisfied by the insurance companies
first, then they filed a declaratory judgment actiodétermine responsibility between the insurance companies.
Emsascp487 N.E.2d at 111.
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policy was a true excess policy and “CNA shoulddmguired to contribet only after the limits
of the Emcasco policy have been reachdd.”at 112.

To reach its conclusion, the lllinois Appellaeurt recognized that umbrella policies
“provid[e] unique and special coverage” aadreeing with a treatsdiscussing “other
insurance” clauses as appliedutobrella policies, found that sl policies are “almost without
dispute . . . regarded as true excess ovdradove any type of primary coverage, excess
provisions arising in regular polici@s any manner, or escape clauseSriicascp487 N.E.2d at
112-13. The court also compared the coveragisliand premiums charged between the CNA
policy and Emscaco policy, finding that CNA’s sificantly lower premiums were “indicative of
the reduced risk assumby the umbrella policy.”ld. at 112. Also, the court considered that the
Emcasco policy provided primary coverage undest circumstances, while the CNA policy
provided for primary coverage in only limited circumstandés. And, the court noted, only the
CNA policy required underlying insunae as a condition to coveragde.

Kansas case law supports a prediction aatsas would follow the majority position,
requiring exhaustion of all primary insurance befaneexcess insurance policy with an “other
insurance” clause like OneBeacon’s iquiged to provide coverage. Associated Wholesale
Grocers, Inc. v. Americold Cor@®34 P.2d 65, 80 (Kan. 1997), the Kansas Supreme Court
considered whether an excess instigd raised a material issuefaft when it argued that it had
no obligation to provide coverage yet basedt®fother insurance” clause. The scheduled
underlying policy had been exhausted and the “atiemrance” clause provided that “[i]f other
insurance applies toaims covered by this policy, the imance under this policy is excess and
we will NOT make any payments until tbéher insurance has been used ufphericold 934

P.2d at 80 “Other insurance” was defined as Hgurance other than Scheduled Underlying
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Insurance or insurance specifically purchasdaktin excess of this policy affording coverage
that this policy also affords.td. The excess insurer argued thattain other primary policies
should provide coverage firstd. But, the Court reviewed th@imary policies, found they
would not apply under the eventsisang the loss, and concludeathhe insurer “had not shown
the existence of any valiwbverage” under those polici¥sld. So, the Kansas Supreme Court
affirmed summary judgment against the excess inslgerCf. Atchison, Topeka & Santa Fe
Ry. Co. v. Stonewall Ins7/1 P.3d 1097, 1131-32, 1134 (Kan. 2003) (determining that horizontal
exhaustion principles required Santa Fe toifsmagelf-insured retention for each policy period
before looking to coverage under excess inswaaticies with “other insurance” clauses,
because self-insured retentiomere the equivalent of primaopverage). Based on the current
Kansas case law, the court thus predictsKlaaisas would follow the majority approach.

Now, the court turns to interpret thatpiage in the OneBeacon Policy under Kansas
rules of construction and this oty approach. The court findbe language in the OneBeacon
Policy is unambiguous. No doubt exists ttiet OneBeacon Policy is intended to provide
insurance in excess of the Allied World E&Oliep under the plain language of the policgee
Doc. 1-3 at 10 (insuring agreemetditing OneBeacon will “provide thesured with insurance

excess of the [Allied World E&O Policy] . . . provided that the [Allied World E&O Policy] also

st The Kansas Supreme Court explained how primary coverage and excess coverage differ:

Primary insurance coverage is insurance coverage whereby, under the terms of the policy,
liability attaches immediately upon the happening of the occurrence that gives rise to
liability. An excess policy is one that provides that the insurer is liable for the excess above
and beyond that which may be collected on primary insurance. In a situation in which
there are primary and excess insurance covsy#ge limits of the primary insurance must

be exhausted before the primary carrier hagtd to require the excesarrier to contribute

to a settlement. In such a situation, the various insurance companies are not covering the
same risk; rather, they are covering sepaateclearly defined layers of risk. The remote
position of an excess insurer thus greatly reduces its chance of exposure to a loss. This
reduced risk is generally reflected in the cost of the excess policy.

Americold 934 P.2d at 81 (internal citations and quotations omitted).
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applies and has been exhausted). And,dleiar, no payments shall be made under the
OneBeacon Policy “unless and until” the undentyinsurance—the Allied World E&O Policy—
has been exhaustettl. at 11 (exclusionary provision prowd that OneBeacon “will not have
any obligation to make any payment . . . unkass until the full amount” of the Allied World
E&O Policy has been paid). But, consideringloécy as a whole, theoairt finds that the terms
of the OneBeacon Policy, which include the “other insurance” provision of the Allied World
E&O Policy by following form3? also unambiguously intend caage to apply under the policy
only after all “other insurance” has been exhaustekDoc. 1-1 at 24 (“This Policy shall be
excess of and shall not contribute witfa) any other insurance. ; and (b) any indemnification
to which aninsured is entitled . . . .” (emphasis added)). The court must not “fragment[ ] the
various provisions.”See City of Shawngg46 F. Supp. 2d at1174. The “other insurance” clause
here does not conflict with the insuring claasel exclusionary provish. Rather, a reasonable
construction of the policy is that the OneBaa®olicy is in excess of both the Allied World
E&O Policy and any “other insurance.” Andjgtexcess to such other insurance “(whether
collectible or not).” Id.

In contrast, BCBSKS’s arguments invite theitdo add language the policy, language
providing that coverage attaehimmediately upon exhaustion of the Allied World E&O Policy
despite the excess “other insurance” clause. Atsarguments require the court to find that the
“other insurance” clause may be used in aonfion with the subrogation clause to seek

reimbursement, but not to deny coverage, adtleshere coverage under the “other” policy is

32 See Utah Power & Light Co. v. Fed. 11883 F.2d 1549, 1159-60 (10th Cir. 1993) (interpreting “other
insurance” clauses that were incorporated jitlicies by reference to underlying insuran@&gyou Steel Corp. v.
Nat’l Union Fire Ins. Co. of Pittsburgh, Pa642 F.3d 506, 509 (5th Cir. 2011) (“A ‘following form’ excess policy
incorporates by reference all terms and conditions of the primary insurance poGojféyville Res. Ref. & Mktg.,
LLC v. Liberty Surplus Ins714 F. Supp. 2d 1119, 1129-30 (D. Kan. 2010) (applying primary policy’s “other
insurance” clause to excess insurer where excess insurer had follow form policy).
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disputed. The court declines these invitatiolmstead, it enforces the contract as maslee
Bhd. Mut. Ins.292 F. Supp. 3d at 120&ee also City of Shawne®46 F. Supp. 2d at 1174
(directing courts not to “straito find an ambiguity” as “an abiguity does not exist merely
because the parties disagree on therfmetation of the language”).

As the majority position explains, covgeunder an excess policy generally does not
attach untilall primary insurance has been exhausfElis remains true even where the excess
policy both has specified primary underlying ingw@ and an “other insurance” provision like
OneBeacon'’s that provides it is excess to any “atimmrance” as well. Exceptions to this rule
may apply where the policy contains clear languagee contrary, as discussed below. But no
such clear language exists here. And, thetdowds OneBeacon has stated a plausible claim for
relief in Count | to the exterit requests a declaratory judgmémat its policy does not attach
until BCBSKS exhausts all primary “other insurance.”

The cases cited by BCBSKS and Allied Worldrdx lead to a different conclusion here.
SeeDoc. 26 at 8 (arguing that “[e]ven couttgt have adopteuabrizontal exhaustion
acknowledge that there is anception to that rule [if] the eess insurance policy specifically
names the underlying policy and states it will pdevcoverage when that specific policy is
exhausted”); Doc. 21 at 8-9. Firdefendants cit€offeyville Resources Refining & Marketing,
LLC v. Liberty Surplus Insurance Coyg.14 F. Supp. 2d 1119 (D. Kan. 201@offeyville
applied Kansas law to determine priority beém policies issued by Nanal Union and Illinois
Union. Coffeyville 714 F. Supp. 2d at 1124-25. The lllindision policy was issued as an
excess policy, listing a Liberty Surplus Insurar@@ompany policy on itschedule of underlying
insurance.ld. at 1125. It also includespecific language that it witcontinue in force as

primary coverage” once Liberty’s policy was exhads and had a follow form “other insurance”
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clause which stated that the coverage wasrgry insurance” and described a method of
sharing if other primary insance was also availabléd. at 1125-26. National Union provided
a general liability policy wittcoverage that attachathove a “Retained Limit.'ld. at 1126. The
“Retained Limit” included certaischeduled underlying insurarféand “any applicable Other
Insurance” (which was defined to include “a vadind collectible policy of insurance providing
coverage for damages covered in véhot in part by this policy”)ld. at 1126-27. And, the
National Union policy contained &nther insurance” clause reiteirag that if “other valid and
collectible” insurance applied then the National Union policy was in ex¢esat 1127.

National Union argued that, if both policieopide coverage, the lllinois Union policy is
primary and must be exhausteddre the National Union policyCoffeyville 714 F. Supp. 2d at
1128. Its position contended that (1) the Lib@wjicy had been exhausted, so under the express
terms of the lllinois Union policy its liabilithad attached and it “continued . . . as primary
coverage,” (2) under lllinois Union’s follow forfiother insurance” clause it provided primary
insurance, and (3) the lllinois Union poliaxas “Other Insurancelinder the National Union
policy, so the court should interpret the twdiges and their “otheinsurance” clauses to
require exhaustion of the lllinois Union policy firdd.

lllinois Union argued that the National Wmi policy was a primary policy because it was
in excess only if the scheduledderlying insurance applied or “@thinsurance” was available.
Coffeyville 714 F. Supp. 2d at 1129. lllinois Union’s pgmsi asserted that its policy was a true
excess policy because it required exhausticnmiedetermined amount of primary coverage

before it could ever be collectibléd. According to lllinois Unon, horizontal exhaustion under

33 The National Union policy’s scheduled underlying insurance was not asserted to provide caovetage f
liability here and did not list the Liberty or lllinois Union policies.
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Kansas law required all primary jmés to be exhausted before tbourt could reach its layer of
excess insuranced.

Our court, however, sided with Natioridhion. Because the lllinois Union policy
“generally follows form to the Liberty policy. .. it stands to reasanwould attach after
exhaustion of the underlying policy Coffeyville 714 F. Supp. 2d at 1129. And, the court
found, the policy language made clézat this indeed was the casecause the policy stated that
upon exhaustion of the primary policy it would “¢iove in force as primary insurance” and had
an “other insurance” clause that solidified itsipos as a primary policy even if other insurance
was availableld. The National Union policy, however, waxcess to the “Retained Limit,”
which included the lllinois Union and herty policies as “Other Insuranceld. Reading all the
provisions together, the coddund the only reasonable interfaton was that the National
Union policy was excess and the lllinois Uniodigpprimary (because under the terms of the
policy, once the Liberty coverage svaxhausted it became primaryl. at 1130. The court also
considered the horizoritexhaustion argumentCoffeyville 714 F. Supp. 2d at 1130. But,
because the court determined the NationablJgoverage was excess, not primary, the
argument could not suppdltinois Union’s position.

This is not a case lik€offeyvillewhere the language in two excess policies (at least prior
to exhaustion of the Liberty policy) was at issue and the court endeavored to interpret the priority
of the policies. Here, while the Allied World ExPolicy now is alleged to be exhausted which,
in a situation without any “othensurance,” would mean coveragaches, no language exists
in the OneBeacon Policy explicitly providingrfprimary coverage upon such exhaustion. And,
OneBeacon’s “other insurance” clause differs sigaiftly from the “other insurance” clause in

Coffeyville providing it is in “excess of” and “shall hoontribute with” anyother insurance.
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Unlike Coffeyville OneBeacon seeks a declaration thaitesgpolicy does not attach until
otherprimary insurance is exhausted.

The other cases cited by BCBSKS also didineblve an excess insurer with policy
language and an “other insurance” claudéaently similar to the OneBeacon Policscee Am.
Auto. Ins. v. First Mercury InsNo. 13:CV-439 MCA/LF2017 WL 3575882, at *2, 9-10
(D.N.M. Mar. 31, 2017) (holding th&xcess policy attached afiexhaustion of only specified
underlying insurance and before other insurgradiey (which had “other insurance” clause
providing it was excess under the circumstancésatl), where excess policy language stated
that coverage attached “only after all Underlyingurance has been exhtads and that in the
event of exhaustion it “shall continue in forcepagnary insurance”, and no “other insurance”
clause in the excess policy was discussedyelers Cas. & Sur. Co. v. Transcontinental Ins.
19 Cal. Rptr. 3d 272, 274-80 (Cal. Ct. App. 200A(ipreting insurer’s duty to defend under
policy language with two types of coverage wh@) “other insurancdanguage specifically
was included in coverage provision that did apply, (b) coverage provision that applied
explicitly stated thainsurer had duty to defend when apable scheduled underlying insurance
was exhausted and did not include “other insceatanguage, and (c) general “other insurance”
clause applicable to both types of caages applied to payment of claims hat duty to
defend);id. at 959 (discussing principles of horizorgahaustion and holding that language of
policy was “sufficiently clear to oveome the usual presumption tladitprimary coverage must
be exhausted” before excess policy was trigddecause the excess policy was specifically
stated to be excess over thbextuled insurance and policy langeawvas clear that the duty to
defend arose upon exhaustion of thalicy not othe insurance)Fed. Ins. v. St. Paul Fire &

Marine Ins, 649 N.E.2d 460, 462—-64 (lll. Ct. App. 1995) (tiop that “absent specific policy
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language to the contrary” generally a primpojicy’s “other insurance” clause cannot be
compared to an excess policy’s other insura@ese because “[u]nder the primary exhaustion
principle” the excess coverage is not triggeretil the limits of primary policies are exhausted,
but here, the excess policy was stated to bessxoeonly one specifienderlying policy and did
not have an “other insurance” clause that madgcess to other polices—it provided for a
method of sharing among “all valid and collectilsisurance,” so theourt found excess policy
was triggered upon exhaustion of only the specified underlying politagor & City Council of
Baltimore v. Utica Mut. Ins802 A.2d 1070, 1105 (Md. Ct. Spec. App. 2002) (adopting
horizontal exhaustion because Hg] exhaustion of all of theiprary policies on the risk should
occur prior to the requirement that any excesgypoéspond to the losanless the language of
the excess policy states that (1) it is excesgamae over a particular, specific, primary policy,
and (2) will be triggered when thdiscrete policy is exhausted[,]” bwithout addressing
whether “other insurance” langgawould permit an excesslipy with a specific primary
policy to avoid triggering its obligations undll other primary policies in addition to the
specified policy were exhausted). These cases #hmveourts have, at times, determined that
excess policies are excasdy to the specified underlyingplicy and are triggered upon
exhaustion of that policy alone,sjBte the general rule requirieghaustion of primary policies
before excess policies. But,ilsstrated above, they have dose after analyzing the specific
policy language and finding primary “other imngnce” clauses or language elsewhere in the
policy (or lack thereof) that makes clear theess policy is intenddd apply only after the
specified underlying insuranc&hat is not the case here.

Based on the unambiguous language in the policy itself, the guidance of the majority

position, and the Kansas Sapre Court’s holding idkmericold the court concludes that
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OneBeacon has plausibly stated a claim for réti¢he extent it seeks a declaration that its
“other insurance” clause requires all primary gage to be exhausted before it must provide
coverage under the OneBeacon Policy.

But, the court recognizes, another wrinkle exists here. Allied World denies that the
Allied World D&O Policy provides any coveraged OneBeacon seeks specific declaratory
relief that the Allied World D&O Policy must be exhausted before its policy is implicated.
Indeed, coverage under the Allied World D&O polago is raised in the Related Case between
Allied World and BCBSKS. BCBSKS and AltieWorld argue that the Allied World D&O
Policy covers different risks than the OneBeakolicy, and thus it cannot be considered “other
insurance” even under the court’s interpretatiothefpolicy language above. Doc. 18 at 2, 5;
Doc. 21 at 5-8; Doc. 29 at 9; Doc. 32 at 3—8. And Allied World’s position is it owes no
coverage at all. Doc. 21 @mn.2. The court considers the quastihis wrinkle presents in the
next section.

4. Do the Policies Cover the Same Loss?

An “other insurance” clause “merely setstfopriority when there is more than one
policy that provides coverage for a los®togressive Nw. Ins. v. Vangildedos. 15-2324-JAR-
TJJ, 15-1128-JAR-TJJ, 2016 WL 427740%4a(D. Kan. Feb. 4, 2016) (first citinjarron v.
Cincinnati Ins, 97 P.3d 1942, 1048 (Kan. 2004); then cit@®an v. Goodville Mut. Cas. Co.
No. 92, 451, 2005 WL 697462, at *2 (Kan. Ct. App.rMzb, 2005)). “Priority only comes into
play where two or more fioies provide coverage.ld.; see also Progressive Nw. Ins. v.
Handshumaker662 F. App’x 630, 632 (10th Cir. 2016) (applying Kansas law to affirm
summary judgment in declaraygudgment action and explainirigat other insurance clauses

are used to determine priority when morartlone policy provides coverage for a los®)st
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Mercury, 2017 WL 3575882, at *5 (“Criticall in order for an ‘other insurance’ clause to be
effective, the two policies at issue must insueegame [loss] . . . If two policies do not cover
the same loss, then an ‘other insurance’sgatannot operate tonger one policy excess over
the other.” (internal quotatiorend citations omitted))Cf. Farmers Ins. Exch2011 WL
13116736, at *3 (determining priority of coverafjpoth policies provided coverage in the
underlying suit, but reserving a ruling on theritsewhether one of the policies actually
“provided coverage in the undgirig suit or whether [insurerhight have a valid affirmative
defense.”). Even where two policies do not pdevidentical coveragd,the policies provide
some of the same coverage, the court may need to determine which policy should be given
priority. See Hennes Erecting Co. v. Nat'l Union Fire Inc. Co. of Pittsburgh,828.F.2d
1074, 1077 (10th Cir. 1987).

The answer to the question whether the Allied World D&O Policy provides any primary
coverage overlapping with the OneBeacon Pd&iexcess coverage turns on the facts in the
underlying Antitrust Litigation. The court concludéss question best can be resolved when the
Related Case and this case are consolidasdxplained below, the court cannot determine
now whether other primary insurance isigable here—as OneBeacon contends—which
provides coverage to BCBSKS for the sdosses covered by the OneBeacon Policy.

Allied World argues that the Allied Wil E&O Policy and the Allied World D&O
Policy “provide coverage for muailly exclusive risks” becausedliormer covers losses arising
from claims arising from Managed Care Adiiws and the latter “excludes coverage for such
claims.” Doc. 32 at 3—4. The court disagrekstead, the court findbere is a potential for
overlapping coverage under the two policies. The Allied World D&O Policy’s exclusion for a

“Loss’ arising out of ‘Managed Care Activities does not apply to portions of a “an otherwise
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coveredClaim” for “Provider Selection Practices Doc. 1-2 at 24. And,Provider
Selectior is included inthe definition of Managed Care Activity” in the Allied World E&O
Policy, and by following form, the OneBeacon Poli@oc. 1-1 at 45. So, to the extent the
claims stemming from the Antitrust Litigation arise out Bfdvider Selection Practices the
policies may cover the samkedss” which in each case includes the defense costs under each
policy for which BCBSKS currently seeks reimbursemedgeDoc. 1-1 at 7; Doc. 1-2 at 12.
Both policies also contain provisions about claims famtftrust Activity .” SeeDoc. 1-1 at 2, 6
(Allied World E&O Policy); Doc. 1-2 at 28 (spdic insuring agreement for “Antitrust Activities
Coverage” under Allied World D&O Policy). Atithstage of the pleadings, the court does not
have enough information to determine if theigieb provide coverag®er some of the same
losses arising fromProvider Selection Practice$and “Antitrust Activities ,” or if the claims
arising from the AntitrusLitigation involve only ‘Managed Care Activities that fit squarely
within an exclusion, making the policies’ coverage mutually exclusBee Anapolsky v. Nat'l
Union Fire Ins. Co. of Pittsburgh, PaNo. 12-21275-civ-Cooke/Toer, 2013 WL 11842018, at
*6 (S.D. Fla. Aug. 21, 2013) (denying summary judgrwhere “a fact question remains as to
whether the Director and Officer insurance policy covered the claims . . . asserted in the
underlying action.”). On this record, court candetide as a matter ofethat the two policies
do not insure the same loss, and thus finds @ae@n has stated a plausilslaim for relief.
Moreover, in the interest goidicial economy, the courtrfds it appropriate to address
these questions surrounding insurance caeseand indemnity under the Allied World D&O
Policy, the License Agreement, and the OneBeacon Policy when the Related Case and this suit
are consolidated, and after €eacon has amended its Complaint to add BCBSA as a party.

The court finds, under the policy language andsfatieged, OneBeacon has stated a plausible
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claim for relief in Count I. Going forward, the burden will be on OneBeacon “to establish facts
which bring the case within the exceptidfifo coverage] set forth in the policy’e., that the

Allied World D&O Policy is applicable primary “other insurance” that first must provide
coverage* City of Shawngeb46 F. Supp. 2d at 1174.

5. Trigger of Duty to Reimburse Defense Expenses Where “Other
Insurance” is in Dispute

Neither party has identified any Kansaw laddressing the remaining question on Count
I, discussed brieflgupraPart IV.B.3—whether an excess inguiials to state a plausible claim
that its policy is not triggered when a dispotver coverage undanother policy exists.
BCBSKS argues that OneBeacon cannot plausiatie a claim that its policy is not yet
triggered, where coverage under the Allied W&®&IO Policy is disputed. BCBSKS argues that
“[e]ven if OneBeacon ha[s] a meritorious argumehtt its policy is seandary to other primary
policies in addition tahe Allied World E&O Policy, “the law does not support the notion that
BCBSKS should be forced to forgo insuraicogerage while an insurer who recognizes a
coverage obligation points a fingaranother insurer who has deghiany coverage obligation for
the same claim.” Doc. 18 at 9. Instead, BCBIJI¢8tends that OneBeacon must reimburse its
defense expenses first, then pursuerdrdution claim against Allied Worldld. As support,
BCBSKS citesveraard v. Hartford Accident & Indemnity C842 F.2d 1186 (10th Cir. 1988),

arguing that the Tenth Circuit has found otimsurance clauses to allow subrogation or

34 In the Related Case, Allied World seeks a dectamaif no coverage because, in part, it alleges the
Antitrust Litigation falls within an exclusion to its poji¢or acts done in the performance of “Managed Care
Activities.” SeeNo. 18-2513, Doc. 1 at 1IBCBSKS denies this allegatioiseeNo. 18-2515, Doc. 16 at 21. For
Allied World to secure the declaratory relief it seeks, ishalnoulder the burden of proving facts establishing that
coverage for the Antitrust Litigation falgithin an exception to its policySeeAssoc. Wholesale Grocers, Inc. v.
Americold Corp.934 P.2d 65, 76 (Kan. 2001) (“In seeking to @v@bility on the ground that the injury is covered
under an exception to the general terms of its policyyfer} has the burden of priog facts bringing this case
within the exception.”).
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indemnification from other availablsources, but that the insurersnpay its obligations first.
Everarrdis distinguishable.

In Everaard an insurance company argued thatiitgisured motorist insurance provided
excess coverage to its insured, and thus it wabafudé to provide coverage until all underlying
coverage was exhausteBverarrd 842 F.2d at 1187-88, 1191. Its policy had an “other
insurance” clause that provided it was excess angrother collectible insurance if its insured
was in a hon-owned vehicldéd. at 1191. But, the Tenth Circuit rejected this argument because,
under Oklahoma uninsured motomgsatutes, it was clear that sumbverage is primary coverage
as “[i]t does not undertake togiect the insured against liabflihe may incur to others but
rather compensates him for a loss caused by a . . . tortfeddoat’1190-92. Because the
insurance company’s obligation was primary, the@t determined that it “may rely on the
other insurance clause to seek subrogationdenmification from the other available liability
insurance,” but it could not insittiat the insured first litigaténe priority of all available
coverage.ld. at 1192.

The Eighth Circuit and Southebistrict of lowa also have decided when an insurer’s
obligation to reimburse defee costs is triggeredsee Liberty Mut. Ins. v. Pella Coy633 F.
Supp. 2d 714, 724-26 (S.D. lowa 2008f.d in part, 650 F.3d 1161, 1172—74 (8th Cir. 2011).
There, the district court granted declaratotieféo the insured holdinthat Liberty Mutual’s
duty to reimburse the insured’'s defense coststwggered despite “other insurance” clauses
because Liberty Mutual’s policies were primatg. at 726. The court explained that the
distinction between an excess polayd a primary policy was criticald. at 725. “Other
insurance” clauses in primary policies are intehtte define which coverage is primary and

which coverage is excebgstween policies but do not affect the insad’s right to recover under
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concurrent primary policiedd. (citations and internal quotations omitted). However, with a
true excess policy, “any underlyingipiary insurance must be exhausted before coverage . . . is
triggered.” Id.; see also Pella650 F.3d at 1172 (noting an insuvéth a true excess policy “is
not liable for any portion of the loss until thermpary insurer’s policy limit has been exhausted,
even if the primary policy contains an other-irsce clause” (internaugtations and citations
omitted)).

While the Liberty Mutual policies were labeled “excess” policies, the court determined
that they did not meet the critetiabe a “true excess” policyLiberty, 633 F. Supp. 2at 725.
True excess policies generallyjuére a primary policy as a caitidn of coverage, do not attach
until a specified amount of primacoverage is exhausted, “arecess in all instances except for
limited circumstances,” and their “nature is refi@tby low premiums compared to the typically
large amount of risk insuredId. Primary policies, on the other hand, are “purchased to be the
first tier of insurance coverage” and are “intethdle kick in the moment liability is established,
but which may be excess in cantaspecified situations.’ld. The Liberty Mutual polices did
“not requirethe existence of a primary policy asandition of coverage (nor list any underlying
schedule of insurance that they [were] in excess to)” and provided coverage similar to insured’s
other primary policiesld. at 725-26. Thus, the court foundatlhe policies provided primary
coverage and, while Liberty Mwicould separately seekdetermine priority among other
insurers based on its “other insnca” clauses, its insured had ghti to recover its defense costs
now. Id. at 726;see also Rhone-Poulenc, Inc. v. Int’l [fdo0. 94 C 3303, 1996 WL 328011, at
*11-13 (N.D. lll. June 11, 199€holding that insurer gbrimary insurance policy with an excess

“other insurance” clause “may not refusgptty an otherwise valid claim by asserting other
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insurance potentially may coveire claim” where other primaipsurers had not acknowledged
coverage). The Eighth Circuit affied the district court’s conclusiofRella, 650 F.3d at 1174.

The situation here differs froEveraardandLiberty Mutual OneBeacon has plausibly
alleged that BCBSKS holds a true excess pdhiosn OneBeacon that does not attach until the
Allied World E&O Policy and any applicable primary “other insurance” are exhausted. Indeed,
the plain language of the policy provides ttiet OneBeacon Policy is excess to any other
insurance, “whether collectible or not.” Ddecl at 24. So, if the Allied World D&O Policy
provides coverage for the same losses (a contsstieel to be determined at a later date) but the
insurer has refused to pay, the OneBeacon Polidg#s that it is in exas of that amount. And,
the OneBeacon Policy protects BCBSKS againsitlifiglit may incur to others, which does not
raise the same public policy concerns as thial@ma uninsured motorist statutes intended to
address—e,, the statutes at issueliveraard

The court acknowledges BCBSKS paid premium®neBeacon to ensure coverage in
the situation it finds itself in now—where the specific underlying policy has been exhausted and
it is incurring defense expenses that ieimded to be covered by its excess policy with
OneBeacon. And, courts have requirgatienary insurer to pay claims or provide indemnity
before litigating whether coverage una@gother policy should take prioritysee Rhone-

Poulen¢ 1996 WL 328011, at *11-13 (requiring paymehtlaims where insurer provided a
primary insurance policy with excess “other insura” clause and other primary insurers had
not acknowledged coveragé);re Deepwater Horizar807 F.3d 689, 694-96 (5th Cir. 2015)

(rejecting primary insurer® argument that its coverage was not triggered until a final judicial

3 Insurer here provided coverage in a “tower” of insurance policies, and the court referredverage of

the losses between $100 million and $150 million to be a primary coverage obligation, not a “policy of last resort.”
But, the policy was excess to underlying insurance andsruhd “other insurance” gvision, other insurancdd.

at 692, 695.
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determination whether a third party hadridemnify its insured because the Fifth Circuit
determined it was reasonable to interpret thbepbinsurance” clause (which provided that
policy was excess if other ingnce or indemnificationdppliesto a loss that is also covered by
the policy”) to mean that oth@rsurance presently must app@nd, if third party disputes
indemnification, it does not prestly apply, and insurer mustqwide coverage now and seek
contribution from third party lataunder its subrogation rightsyt. at 695-96 (“In short, we do
not read the Other Insurance Glauo require thatrisured] exhaustively Igate other potential
sources of coverage before [insurer’s] paytmdaligation is triggered.”). But, OneBeacon
plausibly has alleged that it providescessoverage that does not attach uallilprimary
insurance has been exhaustdtether collectible or notSo, the court concludes, OneBeacon
can state a plausible claim that its policydd yet triggered because it has provided excess
coverage.

The majority rule supports this conclosi The question remains whether the Allied
World D&O Policy and the OneBeacon Policy provaeerage for the same loss, but BCBSKS
has not shown its desired result-aimaating coverage before themlite is resolved—is required
as a matter of lawSee Americoldd34 P.2d at 80 (affirming summary judgment because
plaintiff could not show the existence afyavalid coverage under any primary policies);
Farmington Cas. Co. v. United Educators Ins. Risk Retention Grp, lh¢.F. Supp. 2d 1022,
1026-27 (D. Colo. 1999) (holding that insurer ofigowith excess “other insurance” clause
stating that it was “excess of and shall not dbate with” other valid and collectible insurance
“cannot be required to pay defensosts” where other primapplicy also covered the same

loss). Cf. Rhone-Poulenc Inc71 F.3d at 1302 (noting thah& excess insurer’s duty to
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indemnify does not attach until the insured bided and failed to collect under his primary
policies”). The courthus denies defendants’ Motions to Disnifss.
6. Count | Conclusion

Accepting as true the facts alleged ineBracon’s Proposed Complaint and interpreting
the OneBeacon Policy as a matter of Kaaas the court finds OneBeacon has stated a
plausible claim for relief in Gunt I. BCBSKS's and Allied Wadls Motions to Dismiss Count |
are denied. And, as further explained bel®neBeacon is granted leave to amend its
Complaint.

C. Proposed Counts Il, lll, and 1V and Original Counts I, IV, and V against
BCBSKS

BCBSKS again argues that OneBeacon’s proposed Counts dndlIlV are futile for the
same reasons its Motion to Dismiss argues that the court should dismiss OneBeacon'’s existing
Counts I, IV, and V. BCBSKS argues that “[pfrosed Counts Il, I, and IV are, in substance,
virtually identical to Counts Il, IV, and V in tHe]riginal Complaint” and subject to dismissal
for failure to state a claim. Doc. 50 at 4-Fhe court agrees theoQnts, substantively, are
identical. CompareDoc. 1 at 22—-25 (Compl. 11 79-8&ith Doc. 44-1 at 29-33 (Am. Compl.

19 92-98)rompareDoc. 1 at 26 (Compl. 11 91-9@)th Doc. 44-1 at 33—-34 (Am. Compl.
19 99-104)compareDoc. 1 at 27 (Compl. 11 97-108ijth Doc. 44-1 at 34-35 (Compl. 19 105—
111). But, as explained below, the court doddind they are subject to dismissal under Rule

12(b)(6).

36 BCBSKS could assert a claim against OneBeacon for bfamimtract if no “other insurance” applies and
OneBeacon has failed to provide coverage when requBed.Everarrd842 F.2d at 1192. However, OneBeacon’s
“[r]lesort to a judcial forum is nofper sebad faith.” See id.see alsdHennes Erecting813 F.2d at 1077 (“An ‘other
insurance’ clause is designed to limit, reducawmid an insurer’s loss in those cases where there is multiple
coverage.” (internal quotations and citation omitted) (emphasis added)).
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BCBSKS argues that OneBeacortrigng to avoid its conaictual obligations by alleging
breach of the Cooperation Clauses. Doc. 1B @8CBSKS contends @h OneBeacon has not
provided fair notice of the information it requests “or even whether such information or
documents exist,i.e., BCBSKS asserts OneBeacon has made, at best, bare and conclusory
allegations that do not rise above a speculativel leDoc. 18 at 3, 11-12. And, to the extent
OneBeacon seeks privileged documents, BCB&#KS the court to dismiss these claims
“because they are based on the false prem&eBEBBSKS is requiretb provide OneBeacon
with information and documents . . . that aretected from disclosure by the attorney-client
privilege, the joint-defense pilege, and/or the work product ddoe.” Doc. 18 at 2—3. While
BCBSKS concedes that the Kansas courts havadwessed the issuecdntends that Kansas
would follow the majority rule and “reject[ ] @Beacon’s argument thatcooperation clause in
an insurance policy compels an insured szldise privileged communications and protected
work product to its insurer.1d. at 13. Finally, even if OneBeon has pleaded with requisite
specificity the information it requests, BCBSK&jues that OneBeacon’s Complaint does not
adequately allege thatdach of the Cooperation Clauses has prejudiced OneBeacon
substantially—as required by Kansas law tavmverage obligations. Doc. 18 at 3, 19-22.

In Counts Il and Ill, OneBeacon seeks a juglicieclaration thaBCBSKS has failed to
cooperate in compliance withelCooperation Clauses and that such a failure prevents it from
seeking coverage under the OneBedeolicy. In the proposed Count I@neBeacon requests
“a declaratory judgment that BCBSKS must prodilngerequested infornian and documents.
Under Kansas law, a “[b]reach of a cooperati@use in a liability insurance policy does not by
itself relive an insurer of responsibility. Theeach must cause substantial prejudice to the

insurer’s ability to defend itself.’Boone v. Lowry657 P.2d 64, 70 (Kan. Ct. App. 1988¢e
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also Boardwalk Apartments, L.C. v. State Auto Prop. and CasNas15-2714-JAR, 2015 WL
197308, at *6, 18-19 (D. Kan. Jan. 14, 20BP9tomac Ins. of Ill. v. HuandNo. 00-4013-JPO,
2002 WL 418008, at *16 (D. Kan. Mar. 1, 200Bor example, our court, applying Kansas law,
has found that breach of a cooperation clausadnyitting liability in an underlying suit caused
substantial prejudice because it affected therar&uability to defend the claims and limit its
liability under the insurance contrac®ee Youell v. Grime17 F. Supp. 2d 1167, 1174 (D.
Kan. 2002).“Where an insurer seeks to avoid liability under its policy for failure of the
[insured] to cooperate as regrd by a condition of the policthe burden is on the insurer to
establish the facts which bring the case inithe specified condition in the policyWatson v.
Jones 610 P.2d 619, 624 (Kan. 1980).atk of cooperation as a policy defense depends upon
the facts and circumstances in each cat®.at626. In a case where an insurer argued it was
entitled to deny coverage under a cooperation clausart based on insured’s failure to provide
requested documents and information, the Kar@ourt of Appealapplied the following
standard, in addition to requirirsgibstantial prejudice: “In ordéo prevail on [a] defense of
noncooperation, the insurer must show, by p@neerance of evidence, an unreasonable and
willful pattern of refusing to answer materaid relevant questions or supply material and
relevant documents.Evergreen Recycle, L.L.C. v. Ind. Lumbermens Mut. 38€. P.3d 1091,
1117 (Kan. Ct. App. 2015) (quoting 14 CoumtnInsurance 3d § 199:39 (2014)). Bwergreen
the Kansas Court of Appealsund the insurer “failed to shatlat [the insured] did not
cooperate and that the lackawfoperation resulted in substil prejudice,” so the court
affirmed summary judgment in favor of the insured.

So, to secure a declaration precludiogarage under the policy unless BCBSKS

cooperates, OneBeacon must allageonly that BCBSKS has faileéd cooperate, but also that
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this failure caused BCBSKS suastial prejudice. OneBeacon ulttely will bear the burden to
establish facts showing substahfieejudice from non-cooperatioWatson 610 P.2d at 624.

But, at the initial pleading stage, the court fitliks allegations in the Complaint suffice to state a
claim as examined below.

The Proposed Complaint and existing Cdaimt identify specific categories of
information and documents that OneBeacon séekn BCBSKS. They also allege BCBSKS
has not provided the majority of the requestenhs, thus violating the Cooperation Clausgse
Doc. 44-1 at 30-32 (Am. Compl. § 98) BCBSKS'’s argument that OneBeacon must include
more detail about wha8CBSKS has refused frovide or asserted is privileged, goes beyond
the short and plain statemenguéed under Fed. R. Civ. P. BCBSKS also argues OneBeacon
includes only a “threadbare reditaf the elements making only a “conclusory statement” of
substantial prejudice from breach oétbtooperation clauses. Doc. 18 atBijer, 596 F.3d at
756. In Count Ill, OneBeacon alleges that BCBSK&#ure to comply with the above-noted
cooperation clauses has substantially prejudi2eeBeacon.” Doc. 44-1 at 34 (Am. Compl.
103)38 But, that allegation does not stand alo@neBeacon also asserts that refusing to
provide the requested documents was “necggeaits coverage investigationld. at 34 (Am.
Compl. 1 102)%* And, that the documents wouldadle OneBeacon to “assess [BCBSKS's]

potential liability” and “make determinationsgarding coverage” for “any potential settlement

37 This factual allegation is substantially the samehe list of information requested in the existing
Complaint. But unlike the Propos€bmplaint, the existing Complaint also included “[a] list of all persons deposed
in the MDL action and their employer/affiliationCompareDoc. 1 at 23—24 (Compl. { 8@jith Doc. 44-1 at 30-32
(Am. Compl. 1 95).

38 This factual allegation is identical to the existing Complaint. Doc. 1 at 26 (Compl. T 95).

3 This factual allegation is identical to the existing Complaint. Doc. 1 at 27 (Compl.  100).
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or judgment.” Doc. 44-1 at 3—4, 26 (Am. Compl. 11 14,*81)he court finds OneBeacon has
provided BCBSKS with fair notice of the natwkthe claims as well as the grounds upon which
each claim restsSee Khalik671 F.3d at 1191-92-or each of the proposed Counts I, Ill, and
IV, OneBeacon has alleged sufficient facts, accegaedue, to state a claim for relief that is
plausible on its face. And for the same cepEBCBSKS’s Motion to Dismiss each of existing
Counts Il, IV, and V for failure to state a atais denied, as the existing Counts are based on
substantially similar allegations in the existing Complaint.

Because OneBeacon also is seeking a declaration about “the scope of the rights and
obligations of the partieginder the Cooperation Clauses &g identified categories of
documents rather than particular documentssaieisBCBSKS asks the court to decide now, as a
matter of law, whether the OneBeacon Policy’s Coafpen Clauses “operate as a waiver of the
insured’s privileges and work guiuct protections.” Doc. 26 &fl, 16—-18; Doc. 44-1 at 33 (Am.
Compl. 1 98). The court, however, reservesaetgrmination on this matter until an actual issue
about waiver of privileged communications agsn this case. On its face, the Proposed
Complaint requests various types of documentsgdbes not assert that OneBeacon is entitled to
them even if privileged or that BCBSKS hasiwved its privileges. But, it does admit that
BCBSKS takes the position that some of its retpuase “covered by the mediation privilege” or
“barred by the attorney-client privilege andvaork product doctrine.” Doc. 44-1 at 32—-33 (Am.
Compl. 1 97). To the extent BCBSKS believes any categories of information or documents are
entitled to attorney-client privilege, workqutuct doctrine, or jointlefense privilege under
Kansas law, it may raise that argument in ahsey proceedings and in its arguments on the

substance of the requested declaration. Big ptemature to interpréhe Cooperation Clauses

40 This factual allegation is identical to the existing Complaint. Doc. 1 at 3, 25 (Compl. 11 11, 89).
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under Kansas law before BCBSKS has estaldishat OneBeacon is requesting items barred by
privilege and OneBeacon has asserted waivethifistage of the poeedings, the court finds
OneBeacon has alleged sufficient facts to statkaim for relief inCounts I1-1V that are
plausible on their face. Those claimgvive the Motion to Dismiss.
D. Proposed Count V and Original Count VI against BCBSKS

BCBSKS argues that the proposed Countd/thie same claim as Count VI of the
[o]riginal Complaint with only sght modifications.” Doc. 50 &. Proposed Count V seeks a
declaration that BCBSKS may pursue subraatgainst Allied World and BCBSA for any
sums it reimburses to BCBSKS under the OneBed&wolicy. Doc. 44-1 at 36-37 (Am. Compl.
19 112-118). Count VI of the original Complaimjuests the same genedalclaratory relief as
the proposed Count V of the Proposed Compl#natigh the alleged facts have changed in the
Proposed Complaint (and OneBeacon now also seeks a declaration of subrogation rights against
BCBSA in addition to Allied World).CompareDoc. 1 at 28—-29 (Compl. 11 104-10@}h Doc.
44-1 at 36—-37 (Am. Compl. 11 112-118). Though interrelated, the Proposed Complaint
distinguishes proposed Count V as seeking@ftalbout the extent of OneBeacon’s subrogation
rights and proposed Count VI sseking a declaration that BCBSKS has failed to comply with
the “other insurance” and subrogation slesiand such failure precludes coveragempare
Doc. 44-1 at 36-37 (Am. Compl. 11 112-10&h Doc. 44-1 at 37-39 (Am. Compl. 1Y 119-
126).

In its Motion to Dismiss, BCBSKS arguegs fdismissal of existing Count VI (now the
proposed Count V) for lack otibject matter jurisdiction because texisting Complaint “fails to
state that an actual case or controversy eketiwseen OneBeacon and BCBSKS with respect to

OneBeacon’s subrogation rights.” Doc. 18 at BEBSKS notes that the existing Complaint
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“does not allege that a dispute existsAmEn OneBeacon and BCBSK&jarding OneBeacon’s
subrogation rights,” and does raltege “that BCBSKS has takemyposition” about such
subrogation rights.”ld. at 23. Rather, it seeks a declamatabout OneBeacon'’s rights in the
future, if the Allied World E&O Policy is exhausted and BCBSKS seeks reimbursement of
defense expenses from OneBeaclwhat 23—-24. But, because the existing Complaint does not
allege BCBSKS has taken any position on thieipiial subrogation rights, BCBSKS argues the
relief sought in this claim is ampermissible advisory opiniorid. Finally, BCBSKS argues
that a court cannot not grant declargtrelief if a plaintiff is tryng to litigate “asingle issue in a
dispute that must await anothewkuit for complete resolution.id. at 25. Since OneBeacon
does not assert any subrogation/contributiontsigigainst Allied World for denying coverage
and failing to pay defense expenses undertied World D&O Policy, BCBSKS asserts the
declaration sought would not providemplete relief to any partyid. OneBeacon responds that
it will dismiss existing Count VI if BCBSKS stipulates that Oee@Bon’s subrogation rights
would not be foreclosed if it began tdvance defense expenses. Doc. 19 at 18.

Under the factual circumstancaiéeged in the existing Complaint, the court struggles to
find any actual controversy about OneBeacounlsggation rights. Indsl, as BCBSKS points
out, no subrogation rights exishder the language of the subrtiga clauses until payment is
made. Doc. 18 at 25; Doc. 26 at Z@jc. 44-1 at 23 (Am. Compl. § 66)“In the event of any
payment under this Policy, the Undener will be subrogated to all tHasured’s rights of
recovery against any person otign. . . .”); Doc. 1-1 at 5¢“In the event of any payment

hereunder, th&nderwriter shall be subrogated to the extentaf payment to all of the rights

4 The policy language in the OneBead&wiicy provided as an exhibit to plaintiff's existing Complaint and
the Propose€omplaint cuts off after “whatever else,” and the exhibit appears incom@e#Roc. 1-3 at 12. The
court thus refers to the provision as it is recited in plaintiff’s Prop@sedplaint (and existing Complaintpee

Doc. 44-1 at 23-24 (Am. Compl. 1 66) and Doc. 1 at 18 (Compl. T 59).
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of recovery of thénsureds.”). So, OneBeacon’s request fastgoulation that such rights would
not be foreclosed if it makes a paymentasmterintuitive. And, BCBSKS was not alleged to
take any position about potentiabsagation rights in th future that might present an actual
dispute.

But, BCBSKS's dismissal arguments are defeated by the updatedlfalkégations and
claims asserted in OneBeacon’s Proposed Cantpl&or example, OneBeacon now alleges that
the Allied World E&O Policy limit has beesxhausted and OneBeacon has started reimbursing
BCBSKS for defense expenses in the Antitrusgation. Doc. 44-1 at 3 (Am. Compl. T 12).
OneBeacon now alleges that BCBSKS “has not ageadsist . . . with its efforts to obtain
subrogation from BCBSA and Allied World,” which has “prejudiced OneBeacon’s potential or
actual right of recovery arfdrced it to prematurely reimburse defense expenddsét 4 (Am.
Compl. T 16)see also idat 26 (Am. Compl. § 81). In the new proposed Count VI, OneBeacon
alleges that it advised BCBSKS that it wasldng subrogation from BCBSA and “requested
that [BCBSKS] provide certain information and do@nts . . . to assist . with its subrogation
efforts” but BCBSKS “has not aged to cooperate . . . and h@agjudiced OneBeacon’s potential
or actual right of recovery by, among othents, failing to pursue indemnification from [ ]
BCBSA.” Doc. 44-1 at 39 (Am. Compl. {1 124-12%)nd, in the new proposed Counts VII and
VI, OneBeacon alleges that Allied Worldabligated to pay BCBSKS’s defense expenses
under the Allied World D&O Policy, and OneBeacon seeks damages from Allied World through
its subrogation rightsld. at 39-41 (Am. Compl. 1Y 127-133pneBeacon asserts a subrogation
claim against BCBSA in new proposed Count IX as wiell.at 40-41 (Am. Compl. 1Y 134—
141). And, if leave to amend is granted, fiheg of OneBeacon’s Fst Amended Complaint

will render BCBSKS’s arguments for dismissing the existing Count VI moot.
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Responding to OneBeacon’s motion for leavéléothe Proposed Complaint, BCBSKS
maintains that OneBeacon has not alleged any facts to support OneBeacon’s conclusory
allegation that an actual coaversy exists with BCBSKS aboGneBeacon’s subrogation rights
against Allied World or BCBSA. Doc. 50 5+6. BCBSKS assertsat OneBeacon has not
alleged “that BCBSKS has taken any positiogareling OneBeacon’s subrogation rights” and
thus OneBeacon still is merely seekiag impermissible advisory opinion.Id. at 6.
OneBeacon disagrees. It argues the proposed Cowaises justiciable issues because it now
has paid defense expenses under the OneB&atimy and requested assistance in pursuing
subrogation rights. Doc. 51 at 3. And, it agreeing to assist OneBeacon, BCBSKS has
violated the subrogation clausesyuirements that the insurédb nothing that may prejudice
[insurer’s] position or potential or actuadihts of recovery.”Doc. 51 at 4see alsdoc. 44-1 at
23 (Am. Compl. 1 6632 Doc. 1-1 at 57.

The court finds that BCBSKS's futility arguents directed at proposed Count V do not
outweigh the other factors favog leave to amend, discussatta Part IV.F. The extent of
OneBeacon’s rights to pursue subrogationragahllied World and BCBSA, and BCBSKS'’s
obligation to “do nothing that may prejudice” €Beacon’s position or recovery, tie to Count |
and whether the Allied World&O Policy and OneBeacon Policy cover any of the same loss.
Also, the scope of the “other insurance” autbrogation clauses are affected by the alleged
indemnity obligations of BCBSA under the Lits® Agreement. And, the parties have not

substantively briefed this issue, because these are new allegations in the Proposed Complaint and

42 The policy language in the OneBead&wiicy provided as an exhibit to plaintiff's existing Complaint and
the Propose€omplaint cuts off after “whatever else,” and the exhibit appears incom@e#Roc. 1-3 at 12. The
court thus refers to the provision as it is recited in plaintiff's Prop@sedplaint (and existing Complaintpee

Doc. 44-1 at 23-24 (Am. Compl. 1 66) and Doc. 1 at 18 (Compl. T 59).
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BCBSA is not a party to the suyjiet. Allowing leave to amendithCount to reflect the current
state of affairs among the parties will promofelbadjudication of the mits of the disputes
among the parties within@mprehensive proceedin@ee First Savings Bank84 F.R.D. at
368.

Because BCBSKS'’s arguments in its MotioDismiss directed at the existing Count VI
will become moot when OneBeacon files its Fkmended Complaint, the court denies that
portion of the motion as moot. This decision is without prejudice to BCBSKS's right to assert
any challenges to the sufficiency of OneBmds proposed Count V through a motion to dismiss
or other timely motion directed at the First Anded Complaint and itgpdated allegations. The
updated allegations in the propdsCount V affected the subace of BCBSKS's dismissal
arguments for the existing Cowit, unlike the court’s analysigf the futility and dismissal
arguments for the proposed Counts I-1V araldkisting Counts |, Il, IV, and V. Those
proposed Counts relied on essentially the same allegations in the diginplaint. And thus,
the court’s analysis of the merits of the futility of the motion to amend and the motions to
dismiss are the same. And, as discussed beloannection with theew proposed Counts VI,

X, and XI, the court limited the briefing on the Motion for Leave to Amend.
E. Proposed Counts VI, X, XI Against BCBSKS

BCBSKS argues that adding Coulftls X, and XI against it—as outlined in the Proposed
Complaint—also are futile. Doc. 50 at 6—10.t,Bas OneBeacon appropriately points out, the
court set an expedited briefing schedulingloeMotion for Leave to Amend and limited the
length of any responses and replies. Doc.@8eBeacon argues it should have an opportunity
to address BCBSKS'’s arguments in a full respongeftdure motion to dismiss. Doc. 51 at 5.

If a party opposes a motion for leave to amendlgon the basis that the amendment would be
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futile, the court may exercise its discretion to “allow the amendment . . . [so long as] the party
opposing it will have an opportunitg challenge the sufficiency of newly added claims through
a motion to dismiss.’Koehler v. Freightquote.com, IndNo. 12-2505-KHV-GLR, 2013 WL
3878170, at *4 (D. Kan. July 26, 2013).

Here, the court has rejected BCBSKS's futibinguments for Counts 1-V of the Proposed
Complaint. And below, the cauaddresses the remaining fastand grants leave to amend.
Thus, as amended, the Complaint itself (as opptuseldims within it) is not subject to
dismissal. See id.The court finds it is in the interests of justice and judicial efficiency to permit
the parties to brief any arguments for dismissal of these new claims fully. BCBSKS will have an
opportunity to challenge the sudfency of the new proposed Counts VI, X, and Xl through an
appropriate motion following Onefcon’s filing of its First Amnded Complaint in accordance
with this Order. See id. For this reason, and because tadis discussed in the next section
favor granting leave to amend, the court ggabneBeacon’s motion for leave to amend and
assert the proposed Counts VI, X, and XI. &, OneBeacon is granted leave to amend with
respect to all proposed Counts not specificallyragsed in this Order. BCBSKS, Allied World,
and BCBSA may challenge the sufficiency of ttlaims asserted in the First Amended
Complaint through responsive motions.

F. Other Factors Favor Allowing Amendment

As explained above, the court does not BEBSKS'’s futility arguments justify refusing
to grant leave to amend. The court also findssbaéral other factorselcourt should consider
on a Rule 15 motion favor granting leave to ameridst, OneBeacon has not engaged in undue
delay. It has moved for leave to update allegatiand add additional claims based on changed

circumstances that have occurred recentlg, file exhaustion of the Allied World E&O Policy,
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and following unsuccessful mediatioBecongdthe court finds no bad faith or dilatory motive
here. Third, the proposed amendments do not seek to cure deficiencies of other amendments, but
seek to add a party and bring e@mtfactual allegations curreniinally, defendants will not
suffer undue prejudice if the court grants leevamend. Despite tHact OneBeacon filed the
original Complaint more than ageago, this case #ill in its early stages. Much of this
timeline was designed by the parties. At their esguthe court has stayed the case for much of
the time it has been pending before the coBdeDocs. 39 at 3, 42. It is OneBeacon’s first
requested amendment, and defendants magdikemotions to dismiss to present any motion-
worthy issues. The court finds that OneBmds proposed amendments will promote a full
adjudication of the merits of the partiggsputes within a comprehensive proceeding,
particularly once consolidated with the Rela@ake, and thus grants the requested leave to
amend. See First Savings Bank84 F.R.D. at 368.
G. Original Complaint Count Il

BCBSKS'’s Motion to Dismiss also argues thsmissal of OneBeacon’s Count Il of the
original Complaint. Because the court has granted OneBeacon’s motion to amend its Complaint
as set forth in this Order and OneBeacon’s PsegdComplaint no longer asserts Count Il from
the original Complaint, the court denies BG&8s motion with respect to the original
Complaint’s Count Ill as moot.

V. OneBeacon’s Motion for Leave to File Under Seal

OneBeacon filed a Motion for Leave to Filedém Seal, seeking leave from the court to
file proposed Exhibits 5, 6, and 7 to its Pragmb€omplaint under seal. Doc. 47. OneBeacon
asserts that these exhibits “were previodisty under seal” in the underlying Antitrust

Litigation and, “[a]lthough iBppears that these documents were subsequently unsealed by [that]
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court . . . defendant [BCBSKS] maintains that EXkib and 6 are still subgt to confidentiality
protections and [p]lairffi believes . .. would maintain the same position as to ExhibitdZ.at
1-2. So, OneBeacon moves to file under segbréserve any protections that may applid”

at 2. Neither BCBSKS nor Allied World hassponded to OneBeacon’s motion and the time to
do so has expired.

The Supreme Court recognizgesgeneral right to inspéand copy public records and
documents, including judicial records and documeniiXon v. Warner Commc’ns, Inel35
U.S 589, 597 (1978) (citations omitted). Nekefess, a party may rebut the presumption of
access to judicial records by demonstrating tbatintervailing interests heavily outweigh the
public interests in accessMann v. Boatright477 F.3d 1140, 1149 (10th Cir. 2007) (citation
and internal quotation marks omitted). Thetpaeeking to deny access must shoulder the
burden to establish a sufficiently significant netgt that outweighs the presumption of access.
Id. (citation and internal quotationarks omitted). This legal standard requires federal courts to
assess competing interests, weighing those stietleat favor the genémight of public access
and those that genuinely desesome protection. When engagin this endeavor, the case
authority confers substantial discretion on district juddgese, e.gNixon 435 U.Sat 599;see
also Mann 477 F.3d at 1149.

After reviewing OneBeacon’s motion and tt@responding documents it seeks to file
under seal, the court denies the Motion for Leave to File Under Seal, but it does so without
prejudice to refiling another motion. OneBeaoréquest to file under seal does not comport
with the Supreme Court and Tenth Circuit’s standards for sealed filings. The court must adhere
to this standard, as must tharties. So, the court cannoiddOneBeacon’s request to seal

here, even though it is unoppodsdthe other parties.
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OneBeacon has not presenteddbert with enough informain to shoulder its burden to
establish that a sufficiently significant interesttweighs the presumption of public access to
judicial records. Instead, the motion just makénket assertions that such documents were
once filed under seal in the Antitrust Litigati and the Exhibits contain information that
BCBSKSmaydeem confidential. BCBSKS has not weighed in. The court recognizes that some
of the exhibits might qualify for a sealed filifgy example if they inelde “sources of business
information that might harm a litigant’s competitive standinlyikon, 435 U.S at 597. But
OneBeacon has not made that showing with its motion. And, OneBeacon explains that such
Exhibits now are unsealed in the Antitrust Litigati So, they are available to the public already
and unlikely to qualify for confidential protection.

For these reasons, the court denies OnaBesd/otion for Leave to File Under Seal
(Doc. 47) without prejudice. OneBeacon or atiyer party may file aotion seeking leave to
file under seal such documents if they prowameexplicit explanation showing why sealed
protection is appropriate.

VI. Conclusion

For reasons explained, the court:

e Grants plaintiff OneBeacon’s Motionrfheave to File Its First Amended
Complaint (Doc. 44) as the court finthe factors favor amendment here and
BCBSKS'’s futility arguments do not justifefusing to grant leave to amend.

e Denies defendant BCBSKS’s Motion todniiss (Doc. 17) and defendant Allied
World’s Motion to Dismiss (Doc. 20) dke court finds a justiciable case or
controversy, exercises iéscretion over the declamy relief Counts, and finds

plaintiff has stated claims for relief plabk to survive the Motions to Dismiss.
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e Deniesplaintiff OneBeacon’s Motion for Leave tile Under Seal (Doc. 47) as it
has not demonstrated a sufficient need for protection.

OneBeacon must file its First Amended Complamnsistent with this Order within 14
days of this Order. And, the@urt directs the partids file motions to consolidate this case and
the Related Case, consistent with Judge @HaScheduling Order (Doc. 39) within five
business days of this Order.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff OneBeacon’s
Motion for Leave to File Its First Amended @plaint (Doc. 44) is granted. OneBeacon shall
file its First Amended Complaint consistent wiltis Order within 14lays of this Order.

IT IS FURTHER ORDERED BY THE COURT THAT defendant BCBSKS’s Motion
to Dismiss (Doc. 17) is denied.

IT IS FURTHER ORDERED BY THE COURT THAT defendant Allied World’s
Motion to Dismiss (Doc. 20) is denied.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff OneBeacon’s
Motion for Leave to File Under Seal §b. 47) is denied without prejudice.

IT IS FURTHER ORDERED BY THE COURT THAT the parties shall file motions
to consolidate this case and fRelated Case, consistent withdge O’Hara’s Scheduling Order
(Doc. 39) within five business days of this Order.

IT IS SO ORDERED.

Dated September 30, 2019, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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