Gorenc et al v. Klaassen et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JULIE GORENC, KARA WINKLER, and
MIDWIFE PARTNERS IN WOMEN'S
WELLNESS, LLC,

Plaintiffs,

V.
Case No. 18-2403-DDC-JPO
JOANN KLAASSEN, RN, MN, JD, in her official
capacity as the President of THE KANSAS
STATE BOARD OF NURSING, et al.,

Defendants.

MEMORANDUM AND ORDER

Before the court is defendant JoAnn Kdaen, RN, MN, JD’s Motion to Dismiss (Doc.
11). Defendant Klaassen is sued in her officeglacity as President of the Kansas State Board
of Nursing. She moves for dismissal undedétal Rules of CiviProcedure 12(b)(1) and
12(b)(6)! SeeDocs. 11, 12. For reasons explained bekbw,court grants defendant Klaassen’s
Motion to Dismiss.

Background

The court takes the following facts from plaits’ Complaint (Doc. 1) and views them in
the light most favordb to plaintiffs. S.E.C. v. Shield§44 F.3d 633, 640 (10th Cir. 2014)
(explaining that the court mu&iccept as true all well-pleaded factual allegations in the
complaint and view them in the light most faable to the [plaintiff]” (citation and internal

guotation marks omitted)).

! Defendant Klaassen initially sought dismissal under Federal Rules of Civil Procedure 12(b)(2) and
12(b)(5). SeeDocs. 11, 12. But, defendant withdrew those arguments when plaintiffs later served defendant
properly. SeeDoc. 14.

Doc. 38
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Julie Gorenc and Kara Winkler are numgawives holding active advance practice
registered nurse (“APRN") licenses issued by Kansas State Board of Nursing (“KSBN”).
Doc. 1 at 3 (Compl. 1 7-8). Ms. Gorenc and Wkler practice throgh Midwife Partners in
Women’s Wellness, LLC, a Kansas limited liayilcompany (“Midwife Partners in Women’s
Wellness,” and together with Ms. Gorenc and Mnkler, “plaintiffs”). Doc. 1 at 3 (Compl. |
9). Plaintiffs sue defendant &ssen in her official capacity Bsesident of KSBN, referring to
defendant throughout the Complaint as “KSBN” becdas®uit against an offial is treated as a
suit against the entity.1d. at 3(Compl. ] 10}

KSBN and Adventist Health Mid-America, In€Adventist”) requiredplaintiffs to have
a collaborative practice agreeméat'CPA”) with a private physian as a condition to attending
births at Shawnee Mission Medidcaenter Health (“SMMCH?”).1d. at 5(Compl. T 22).
Sometime in 2016, plaintiffs entered into a CP#hvDr. Janetta Proverbs, also a defendant in
this case, permitting plaintiffs delivery privileges at SMMCld. (Compl. 11 21-25).

Dr. Proverbs informed plaintiffs that she waaérminate the CPA, effective February 201a&.
(Compl. 1 23-25). Plaintiffoaght CPAs with other OB/GYN£mployed at SMMCH

without avail. Id. at 5 (Compl. 11 26-30). Without a £®ith a physician employed or holding

2 One of defendant’s arguments for dismissal is that plaintiffs need to join KSBN and/dreéhtentboard
members of KSBN in addition to def@ant Klaassen because the relief requested requires KSBN action, which Ms.
Klaassen could not provide alone. Doc. 12 at 11-12. Plaintiffs assert that they did not add the otineernbars
because it “would be duplicative and régpee” and “not alter the relief requestédDoc. 1 at 17 (Compl. § 97).
Plaintiffs note that if the other board members are reqyiirey will amend the Complaint to include them. Doc. 19

at 8. The court does not address defendant Klaasgdairatiffs’ arguments in detail here because, as discussed
infra, the court finds it lacks subject matter jurisdiction over Count | and that plaintiffs have failed to state a claim
upon which relief can be granted for Count Il. The courrsefe KSBN at times throughout this Order, rather than
defendant Klaassen, as plaintiffs’ o set forth in their Complaint refer and are asserted against “KSBN.”

3 Adventist and these OB/GYNs walso listed as defendants in this case. But, the court granted their
Motion to Dismiss and terminated them as defendants on August 1, 38&Doc. 35.
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privileges at SMMCH, plaintiffg€ould not attend the deliverie$ their clients at SMMCH,
causing clients to leay@aintiffs’ practice. Id. at 16 (Compl. 11 33-34).

Under Kansas law, KSBN is chargedwadopting standards, regulations, and
professional requirements for APRNs. Kan. SAain. 8 65-1130(c)(1)c)(3) (the board of
nursing “shall adopt rules and regudais applicable to [APRNs}vhich “establish roles . . . of
[APRNS] which are consistent with nursingaptice specialties regnized by the nursing
profession” and which “define ¢hrole of [APRNS] and establish limitations and restrictions on
such role”). Kan. Stat. Wn. § 65-1130(d) states APRNwméayprescribe drugpursuant to a
written protocol as authorized by a responsible physicmnovided that “[ijnno case shall the
scope of authority of the advanced practiggstered nurse exceed the normal and customary
practice of the responsible physician” (emphasis add&djesponsible physician” is “a person
licensed to practice medicine and surgeriKamsas who has accepted responsibility for the
protocol and the actions ofdJAPRN] when prescribing dreg Kan. Stat. Ann. § 65-1130(d).
Kan. Stat. Ann. 8§ 65-1130(g) provides that APRWNertified in the role of certified nurse-
midwife and engaging in the independent pcactf midwifery under thindependent practice
of midwifery act with repect to prescribing drugs shall fgbject to therovisions of the
independent practice of midwifery aamd shall not be subject to thevisions of this section.”

Under regulations adopted by KSBN, APR&s authorized to “make independent
decisions about advanced practice nursing needs of families, patients, and clients.” Kan. Admin.
Regs. 8§ 60-11-101(a). APRNs may also make “medeaikions based on the authorization for
collaborative practice with one or more physicidn$d. (emphasis added). The regulation
defines “Authorization for collaborative practicey mean “that an APRN is authorized to

develop and manage the medical plan of &@rgatients or clients based upon an agreement



developed jointly and signed by tA®RN and one or more physiciandgan. Admin. Regs.
§ 60-11-101(b¥. Under the regulations, “physician”defined as “a persditensed to practice
medicine and surgery by the state boardeafling arts.” Kan. Achin. Regs. 60-11-101(c).
Plaintiffs assert that Karhidmin. Regs. § 60-11-101 delegate private physicians the
“authority to define each, individual APRN’s ldgaivileges,” violatng Article 2, 81 of the
Constitution of the State of Kansas. Dbat 7-10 (Compl. 11 37-43, 57-59). Plaintiffs
contend that the Kansas Lslgiture delegated authority K6BN to enact regulations
establishing the roles of APRNSs “consistent withrsing practice spectads recognized by the
nursing profession.ld. And, they argue, by promulgiag Kan. Admin. Regs. § 60-11-101,
KSBN has further delegated that Iglgtive power to private physicians., by allowing APRNs
and physicians to enter into collaborative practigreements that expand an APRNSs role to
include making medical decision&l. Plaintiffs argue this violates the nondelegation doctrine
in the Kansas Constitutiorid. And, plaintiffs allege Ka. Stat. Ann. § 65-1130 and Kan.
Admin. Regs. 860-11-101 do not sely standards governing a phyaits decision to grant or

deny a CPA or what can be included iroittyer than it cannot “exceed the normal and
customary practice of the resporsiphysician.” Doc. 1 at 8ompl. { 43) (quoting Kan. Stat.
Ann. § 65-1130(d)).

Plaintiffs also allege that the defendants haleprived [p]laintiffs of their liberty and

property interests in contracting and practidingir chosen professiamithout due process of

law.” Doc. lat 1 (Compl. § 3)see alsad. at 15-17, 21 (Compl. 1 17-18, 87, 92-94, 121-122)

4 Kan. Admin. Regs. § 60-11-105 provides additional detail about the functions of AR&N=aintiffs,
practicing as nurse-mid-wives. It similarly providepertinent part that such &A&Ns may “develop and manage
the medical plan of care for patients or clients, basdaeauthorization for collabora# practice.” Kan. Admin.
Regs. § 60-11-105(b).



(alleging a property and libertytgrest in “practicing in theichosen profession free from
unreasonable restraint,” “a liberityterest in entering into prate contracts,” impairment of
plaintiffs’ “freedom to contract,” and damage taiptiffs’ reputation). Plaitiffs allege that the
collaborative practice statute §-1130) and regulation (8 4-101) do not have necessary
language setting out specific standardSdBAs between physiciarand APRNSs, letting
plaintiffs’ competitors—the private physicians—telanine what each APRN can and cannot do.
Doc. 1 at 5, 8 (Compl. 11 43, 51-52). Instead, pitismassert KSBN should pass rules of
general applicability that will apply tdlaAPRNs, without physician involvementd. (Compl.

19 44-45, 59)In connection with the alleged violah of the Kansas Constitution by giving
legislative power to physicians, plaintiffs condehat delegating authoritp private physicians
violates plaintiffs’ substantivenal procedural due process rightsttasy should be entitled to the
same procedural protections before revocatica GPA as they would be entitled to before
revocation of their APRN licenseSee idat 1, 8-11 (Compl. 11 1, 47-62). Plaintiffs also
appear to assert that theyosild be entitled to such proceduprotections any time a physician
is asked to collaborate but declitesenter into a CPA with an APRNseeDoc. 1 at 10, 14-15
(Compl. 1 54-56, 82—-86).

Plaintiffs next allege an equprotection violation. This #ory asserts #t KSBN should
expand the definition of nursing toclude acts like prescribindyugs, regardless whether a CPA
is in place, as such acts are “consisteitit wursing practice spediees recognized by the
nursing profession.’ld. at 11-14 (Compl. 11 63—-80). By inding prescriptive ahority in the
statutes and regulationsder some circumstance®(, “pursuant to a written protocol as
authorized by a responsible physician” undan. Stat. Ann. § 65-1130(d)), and by teaching

diagnosis and prescription in Ksas universities’ APRN prograndaintiffs contend the Kansas



Legislature “could not have ratially believed the public would lgotected by legislation that
arbitrarily limited the nursing profession to less than what APRNs are safe, competent and
trustworthy to provide.”ld. at 13 (Compl. Y 73-76). Plaintiffssert that they should not be
limited in their ability to perform such acts orty circumstances where they have a CPA with a
physician (.e., they should be able to choose to wimidkependently and still retain the ability to
perform the acts APRNs with CPAs are permitted to perfofch)at 11-14 (Compl. 11 63-80).
Their position is that prescription should faithin the general definition of nursingd. at 13
(Compl. 1 14). And so, they argiKSBN’s “definition” of nursingunder the Kansas statutes and
regulations is “arbitrary” wittino rational relationship to anydé@imate government interest.”
Id. at 13—14 (Compl. 1 79). Likening the collader practice statutesanregulations to the
“separate but equal” treatment addressdgrown v. Board of Educatiqr347 U.S. 483 (1954),
plaintiffs allege “legislative tnitations on nursing . . . are nowndenstrably false and arbitrary.”
Id. at 14. (Compl. T 80).

Legal Standards

Defendant Klaassen asserts three main redeatismiss plaintiffs’ claims against her:
(1) KSBN is entitled to immunity under the E&th Amendment to the U.S. Constitution, (2)
plaintiffs have not presented asjiciable case or controversy @emonstrated that they have
standing to assert their claimgainst KSBN, and (3) the Complaint does not state a plausible
claim for relief under 42 U.S.C. § 1983Defendant thus moves to dismiss plaintiffs’ claims

under Federal Rules of Civil Predure 12(b)(1) and 12(b)(6).

5 Defendant Klaassen also argues that KSBN lacks capadity sued as a matter of state law. As explained
below, the claims against KSBN itself are barred under the Eleventh Amendment’s guarantee of soveugigy imm
and thus the court does not address defendant Klaassen’s capacity arguments separately.
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A. Rule 12(b)(1)

Under Rule 12(b)(1), a defendant may mawelismiss for lack of subject matter
jurisdiction. Fed. R. Civ. P. 12(b)(1“Federal courts are court$ limited jurisdiction and, as
such, must have a statutory Isat® exercise jurisdiction.Montoya v. Chap296 F.3d 952, 955
(10th Cir. 2002) (citation omitted). Federal district courts have original jurisdiction over all civil
actions arising under the constitution, laws, eaties of the United States or where there is
diversity of citizenship. 28 U.S.C. 88 1331-32 court lacking jurisdiction cannot render
judgment but must dismiss the cause at aagesbf the proceedings in which it becomes
apparent that jurisdiction is lackingBasso v. Utah Power & Light Ca195 F.2d 906, 909 (10th
Cir. 1974) (citation omitted). Since federal dsuare courts of limited jurisdiction, the party
invoking federal jurisdiction bearsedtburden to prove it existiokkonen v. Guardian Life Ins.
Co. of Am.511 U.S. 375, 377 (1994%¢e also Kinney v. Blue Dot Sen&)5 F. App’'x 812, 814
(10th Cir. 2012) (explaining that the “court may not assume that a plaintiff can establish subject
matter jurisdiction; it is the pintiff's burden to prove it”").

Generally, a Rule 12(b)(1) motion to dismiss caissié either a facial attack or a factual
attack. Davenport v. Wal-Mart Stores, IndNo. 14-2124-JAR-JPQ014 WL 3361729, at *1
(D. Kan. July 9, 2014). The Tenth Circuitshexplained the difference between the two:

First, a facial attack on the complaint’teglations as to subgt matter jurisdiction

guestions the sufficiency of the complainin reviewing a #cial attack on the

complaint, a district court must accept Hikegations in the complaint as trulel.

Second, a party may go beyond allegatimositained in the complaint and

challenge the facts upon which subjengtter jurisdiction depends. When

reviewing a factual attack on subject mafteisdiction, a district court may not
presume the truthfulness thife complaint’s factual allegations. A court has wide
discretion to allow affidavits, other docunte, and a limited evidentiary hearing to

resolve disputed jusdictional facts unddRule 12(b)(1).

Holt v. United Statest6 F.3d 1000, 1002—03 (10th Cir. 1995) (citations omitted).



B. Rule 12(b)(6)

Under Rule 12(b)(6), a defendant may moveditmiss for failingo state a claim upon
which relief can be granted. Fed. R. Civ. P. J@&p Federal Rule d€ivil Procedure 8(a)(2)
provides that a complaint must contain “a shad plain statement of the claim showing that the

pleader is entitled to relief.” Although this Rul#oes not require ‘deti@d factual allegations,

it demands more than “[a] pleading that offeab&ls and conclusions’ or ‘a formulaic recitation

of the elements of a cause of action” whiak,the Supreme Court explained, “will not do.
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007)).

When considering a motion to dismiss undeddfal Rule of Civil Procedure 12(b)(6),
the court must assume that the factual allegations in the complaint arttriBait this

111}

requirement does not extend to every assertion mmaaleomplaint. Té court is “‘not bound to
accept as true a legal conclusiamuched as a factual allegationfd. (quotingTwombly 550
U.S. at 555). “Threadbare recitals of #lements of a cause attion, supported by mere
conclusory statements, do not scéfi’ to state a claim for reliefBixler v. Fostey596 F.3d 751,
756 (10th Cir. 2010) (quotingshcroft 556 U.S. at 678). Also, the complaint’s “[flactual
allegations must be enoughrtise a right to reliefve the speculative level Twombly 550
U.S. at 555 (citations omitted).

To survive a motion to dismiss under Ruleldgg), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
556 U.S. at 678 (quotingwombly 550 U.S. at 570). “A claim has facial plausibility when the

plaintiff pleads factual contentdahallows the court to draweélreasonable inference that the

defendant is liable fahe misconduct alleged.Id. at 678 (citingTwombly 550 U.S. at 556).



“The plausibility standard is not akin to a ‘prdlily requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully..{quotingTwombly 550 U.S. at 556);
see also Christy Sports, LLCD®eer Valley Resort Co., Ltb55 F.3d 1188, 1192 (10th Cir.
2009) (“The question is whether tife allegations are true, itpéausible and not merely possible
that the plaintiff is entitled to reliefnder the relevant¥a” (citation omitted)). Essentially, “the
complaint must give the caureason to believe thdiis plaintiff has a reasonable likelihood of
mustering factual support ftieseclaims.” Ridge at Red Hawk, LLC v. Schneid&®3 F.3d
1174, 1177 (10th Cir. 2007). This plausibility stamdeeflects the requirement in Federal Rule
of Civil Procedure 8 that pleadingsust provide defendamtvith fair notice of the nature of the
claims as well as the grounds upon which each claim r8sis Khalik v. United Air Line§71
F.3d 1188, 1191-92 (10th Cir. 2012).
Il Analysis

Plaintiffs seek declaratory and injunctiradief against KSBN under 28 U.S.C. § 2201
and 42 U.S.C. § 1983. Docal17-23. In Count I, plaintifiassert that Kan. Admin. Regs.
§ 60-11-101(a), improperly delegates the authdoitgefine the role of an APRN to private
physicians.ld. at 17-19 (Compl. 11 96—-110). Plaintiffs ntain that KSBN is tasked with
adopting rules and regulations defining thie iaf APRNs under Kan. Stat. Ann. 8§ 65-1130 and
by further delegating that authority to private/picians, KSBN has violated the separation of
powers doctrine under the Kansas Constitutiloh. Plaintiffs ask the court to make certain
declarations with respetd Kan. Stat. Ann. 8 65-1130 ai@n. Admin. Regs. § 60-11-101(a),

including that:



e Kan. Stat. Ann. 8 65-1130 “directs the KSBiNdefine the roles and limits of
APRN practice” in a manner *““consistentth nursing practice specialties
recognized by the nursing preon.” Doc. 1-1 at 19.

e Kan. Stat. Ann. § 65-1130 “does not perdetegation of legislative authority
over APRNSs to private physicians” thrat Kan. Stat. Ann. 8 65-1130(d) is
unconstitutional and void “because it delegdeqgislative authority to individual
private physicians.id.

e Kan. Admin. Regs. 8§ 60-11-101(a)usconstitutional and void “because it
delegates legislative authority itedividual private physicians.1d.

Plaintiffs also seek injunctions that @phibit KSBN from enfecing Kan. Admin. Regs.
§ 60-11-101 or requiring plaintiffs to secuE®As, (b) order KSBN to adopt new rules and
regulations replacing Ka Admin. Regs. 8§ 60-11-101 that defithe roles and limits of APRNs
“consistent with nursing practe specialties recognizéxy the nursing profsion,” and (c) adopt
such rules within 15 daydd. at 19(Compl. 1 110).

In Count Il, plaintiffs assetthat the CPA requirement vaiks the Due Process Clause
and the Equal Protection Clause of the Feemth AmendmentDoc. 1 at 20-23 (Compl.
11 111-127). They argue that tt@laborative practice statutaad regulations are overly
vague, “lack sufficient definiteness and specifititynform those who may be subject to the law
[how] to avoid violating the law,” and do notguide enough detail for aAPRN to know what
to do “to obtain authority to practice.” Docafl20. (Compl.  113). Because the provisions are
vague and do not say “what facts or factophgsician can, should onust consider when
granting [p]laintiffs authority tgractice in their chosen pra&on][,]” plaintiffs allege they

“allow for and have resulted erbitrary, inconsistent andsiriminatory enforcement” by
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KSBN. Plaintiffs allege the collaborative ptiae provisions “deprive[] ARNSs, like [p]laintiffs,

of legal authority to perform acts Kansas” krsofi) “are consistentvith nursing practice
specialties recognized by the profession” andARRNs “are safe, competent and trustworthy to
provide.” Id. at 21 (Compl. § 117). By allowing@GPA with a physician to define what

plaintiffs can and cannot do, iestd of KSBN setting the standardy regulation with a review
process by KSBN, plaintiffs ags¢hat they are deprived tfieir due process and equal
protection rights.Id. at 21-22 (Compl. 1 119-124). The rigtprived are alleged to include
“rights to liberty and property itheir profession,” and a fundamentiht of a “liberty interest

in . . . enforce[ing] private coracts” with plaintiffs’ clients.Id. at 21 (Compl. Y 121-122).
Plaintiffs seek the same declargtand injunctive relief as Couhtplus a declaration that Kan.
Stat. Ann. § 65-1130 and Kan. Admin. Regs. § 6@Q1-violate the Due Process Clause and the
Equal Protection Clause of the United States Constitutahrat 22—23 (Compl. 1 127).

When this court’s jurisdiction over a claimirsquestion, the jusdictional issue is a
threshold matter that the court must resolve before reaching other matters that may dispose of
claim. Steel Co. v. Citizens for a Better EnG23 U.S. 83, 94 (1998). So, the court first
addresses defendant Klaassenégiarents for dismissal because gand KSBN) are entitled to
immunity under the Eleventh Amendment to th&. Constitution. Next, the court addresses
defendant Klaassen’s assertion that plaintiffs have not presejisticiable case or controversy
or demonstrated standing for their clainkgnally, the court turns to defendant Klaassen’s
arguments for dismissal for failure to stat claim upon which relief can be granted.

A. Eleventh Amendment Sovereign Immunity

Defendant moves for dismissal based on Eleventh Amendment sovereign immunity.

Doc. 12 at 27-31.
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i. Sovereign Immunity of Staes and Arms of the State

The Eleventh Amendment provides: “The dualipower of the Uied States shall not
be construed to extend to any suit in law quity, commenced or prosecuted against one of the
United States by Citizens of another State, o€Chigens or Subjects ohg Foreign State.” The
Eleventh Amendment grants immitynthat “accord[s}states the respect owed them as joint
sovereigns,” “applies to any amh brought against a state irdéal court, including suits
initiated by a state’s own citizens,” and “aleglregardless of whether a plaintiff seeks
declaratory or injunctive hef, or money damages.Steadfast Ins. Co. v. Agric. Ins. C607
F.3d 1250, 1252 (10th Cir. 2007) (citations omittetllhe ultimate guarantee of the Eleventh
Amendment is that nonconsenting States mayaaued by private individuals in federal
court.” Bd. of Trustees of Univ. of Ala. v. GarrdiB1 U.S. 356, 363 (2001).

Sovereign immunity under the Eleventh Amemahinalso “extends to arms of the state
and to state officials who are sued .in their official capacity."Turner v. Nat’l Council of
State Bds. of Nursing, In&61 F. App’x 661, 665 (10th Cir. 2014) (citifgterson v. Martinez
707 F.3d 1197, 1205 (10th Cir. 2013¢e also Jones v. Qféi of Admin. HearingdNo. 18-
2173, 2018 WL 3524743, at *2 (D. Kan. July 23, 2018) (cifitay Dep't of Health & Rehab.
Servs. v. Fla. Nursing Home Ass4b0 U.S. 147, 150 (1981)) (tivag the immunity provided
under the Eleventh Amendment “applies equallgtade agencies” arid applies to state
officials acting in their official capacities besgucourts interpret ais@against an individual
official as a suit against thdfigial’s office”). But, three exceptions to Eleventh Amendment

sovereign immunity exist:
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First, a state may consent to suit in fedleourt. Second, Congress may abrogate
a state’s sovereign immunity by appropeiegislation wheiit acts under Section

5 of the Fourteenth Amendment. Finally, unBgrparte Young209 U.S. 123
(1908), a plaintiff may bringuit against individual statofficers acting in their
official capacities if the complaint alleg@n ongoing violatioof federal law and
the plaintiff seeks prospective relief.

Id. (quotingMuscogee (Creek) Nation v. Pryie69 F.3d 1159, 1166 (10th Cir. 2012)).

Here, defendant Klaassen is sued in her @fificapacity as the President of KSBN and
plaintiffs appear to assert their claims againgtidant Klaassen in an effort to sue KSBN itself.
SeeDoc. 1 at 3 (Compl. 1 10) (referringdefendant Klaassen &sSBN” throughout the
Complaint because “a suit against an offi@areated as a suagainst the entity”)see also
Turner v. Nat'| Council oState Bds. of Nursing, IndNo. 11-2059-KHV, 2012 WL 1435295, at
*8 (D. Kan. Apr. 24, 2012) (“Further, in all respeotber than name, an official-capacity suit is
a suit against the entity.” (citingentucky v. Graham73 U.S. 159, 166 (1985)). KSBN is a
state agency and considered an arm of the s&e.Turner561 F. App’x at 668 (upholding the
district court’s determination that Kansas Imad abrogated Eleventh Amendment immunity for
plaintiff's claims against KSBN and its membersgge alsdoc. 1 at 3 (Compl. { 10) (noting
that KSBN is a statutory entityreated by Kan. Stat. Ann. § 74-11€t6eqand “an agency of
the state of Kansas”).

Plaintiffs do not contend th#étte State of Kansas has waived its Eleventh Amendment

immunity or consented tsuit under the first exceptidnPlaintiffs also do not argue that

6 Indeed, “[t]he State of Kansas has not waived initydar a state agency offeials of that agency as
applied to claims under 42 U.S.C. § 1983dnes 2018 WL 3524743, at *2 (citinGilbert v. KansasNo. 02-4164-
SAC, 2003 WL 21939772, at *1 (D. Kan. July 17, 2003)nder Kan. Stat. Ann. § 65121a, “[a]ny agency action

of the board of nursing pursuant to @nsas nurse practice act is subjeaetoew in accordance with the Kansas
judicial review act.” The Kansact for Judicial Review, Kan. Stat. Ann. 88 77-601-623, “establishes the
exclusive means of judicial review afjency action” and provides “thaetfstate] district court shall conduct

review except when . . . otherwise provided by law.” Kan. Stat. Ann. 88 77-606, 77-689ghTKansas may have
authorized suits against KSBN in state court, the court does not find Kansas has expressly consented to suit in
federal court, and thus the court caninégr a waiver of sovereign immunitysee Ellis v. Univ. of Kan. Med. Ctr.

163 F.3d 1186, 1195 (10th Cir. 1998).
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Congress has abrogated state sovereign immunity hestead, plaintiffs argue that the third
exception to Eleventh Amendment sovereign immunity —Ek@arte Youngxception—
applies because they are seeking prospectivamdoty and injunctive relief against KSBN to
prevent “violations of [p]laintiffs[] constitutionally protected rights.Doc. 1 at 3 (Compl.  10).

TheEx parte Young@xception “does not apply to suégainst the States and their
agencies, which are barred regardless of the relief soughtrier, 2012 WL 1435295, at *15;
see alsd_ee v. McManus589 F. Supp. 633, 638 (D. Kan. 1984) (“Actions commenced pursuant
to 42 U.S.C. § 1983 cannot be brought against thie f Kansas or any state agencies since the
state is not a person within the meaning of the Eleventh Amendment to the United States
Constitution.”). Rather, it applies to “suits seekdeclaratory or injunctive relief agairsthte
officials’ because if such officials are “engaginguimconstitutional conduct, [they] lose their
official representative character and can dd hecountable for theindividual conduct.”Leg
589 F. Supp. at 637. Thus, the Eleventh Amendsgnarantee of sovereign immunity applies
to the extent plaintiffs asdeany claims against KSBNTurner, 561 F. App’x at 663.

Because plaintiffs’ claims against KSBNelisare barred by the Eleventh Amendment’s
guarantee of sovereign immunity, the court, glonly examines whether plaintiffs have
asserted claims against defendant Klaasséer official capacity that meet tliex parte Young
exception. See Jonek018 WL 3524743, at *2.

ii. The Ex Parte Young Exception for Claims Against State Officials

For reasons explained below, the court fitidg plaintiffs’ Count claims are barred by

the Eleventh Amendment’s guaraatof sovereign immunity. rd, plaintiffs’ Count Il claims

asserted against defendant Klaassen, if the other KSBN board members were added to this suit,

7 “It is well-established . . . that § 1983 does alorogate a state’s ElewarAmendment immunity."Murray
v. Coloradg 149 F. App’x 772, 774 (10th Cir. 2005).
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could meet th&x parte Young@xception. But, as explainddfra, Part III.C, plaintiffs fail to
state claims upon which relief can be grante@aunt Il, so allowing amendment to add the
additional board members would prove futile.

Ex parte Youndpeld that “the Eleventh Amendmentngeally will not operate to bar suits
so long as they (i) seek only declaratory andnative relief rather tan monetary damages for
alleged violations of federal law, and (ii) arenad against state officers acting in their official
capacities, rather than agat the State itself.’Hill v. Kemp 478 F.3d 1236, 1255-56 (10th Cir.
2007) (citingex parte Young209 U.S. at 159-60). The exception exists because “when a
federal court commands a state official to do mgttmore than refrain from violating federal
law, he is not the State feovereign immunity purposesTurner, 561 F. App’x at 668 (internal

citations and quotations omittedJo determine if ““theEx parte Youngloctrine avoids an
Eleventh Amendment bar to sudt,court need only conduct draghtforward inquiry’ into
whether [the] complaint alleges an ongoing aimin of federal law and seeks relief properly
characterized as prospectiveld. (quotingVerizon Md., Inc. v. Pub. Serv. Comm’n of M85
U.S. 635, 645 (2002)). This inquiry does “not ud#d an analysis of the merits of the claim.”
Verizon 535 U.S. at 637.

TheEx parte Youn@xception is narrowTurner, 2012 WL 1435295, at *15To qualify
for the exception, plaintiffs mushow (1) an ongoing violation éderallaw and (2) that they
seek prospective relief only, “natdeclaration that a state offideas violated plaintiff’s rights in
the past.”ld. (citations omitted) (emphasis addesig also Johns v. Stewas? F.3d 1544,

1552 (10th Cir. 1995) (finding thatithout an ongoing violation dederal law, a suit against a

state officer should be treatedaasuit against the state entitledstovereign immunity). For the

113 ”m

exception to apply, the state offiamust have *“‘some connectiontivenforcement of the act.
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Chamber of Commerce of U.S. v. Edmond80d F.3d 742, 760 (10th Cir. 2010) (quotkeg
parte Young209 U.S. at 157). Plaintiffs “must adequatallgge the individual official’s duty to
enforce the statute in question and a demonstrated willingness to ddascett v. Univ. of N.M.
Bd. of RegentH62 F. App’x 692, 694 (10th Cir. 2014¢e also Edmondsph94 F.3d at 760.
“[T]he state official must have the powergerform the act required wrder to overcome the
jurisdictional bar of the Eleventh AmendmenKlein v. Univ. of Kan. Med. Ctr975 F. Supp.
1408, 1417 (D. Kan. 1997) (citirigx parte Young209 U.S. at 157). Next, the court applies
these governing standards to determine ifBk@arte Young@xception applies to plaintiffs’
allegations here.

First, only one of plaintiffs’ claims against f@@adant Klaassen asserts violations of
federal law. In Count I, platiffs assert thakKan. Admin. Regs. § 6Q1-101(a)—a regulation
adopted by KSBN—violates the Kansas Cdnsbn’s nondelegation doctrine by delegating
regulatory and legislative authityrto private physicians. Doc. 1 at 17-19 (Compl. 11 96-310).
An alleged state law violation sl as this does not fall under tBe parte Youngxception to
sovereign immunity.See Johns7 F.3d at 1553 (“[T]he Eleventh Amendment bars suits
brought in federal court seekingéajoin a state official from wiating state law.”). The court
thus dismisses plaintiffs’ clainfer declaratory and injunctivelief under Count | as barred by
the Eleventh Amendmentee idat 1559 (dismissing claims astieg violations of state law

alone as barred by the Eleventh Amendment).

8 “The nondelegation doctrine flows from the separation of powers principles embodied in Art. 2, § 1 of the
Kansas Constitution, which provides that ‘[t]he legislative power of this state shall be vested in a house of
representatives and senate.” Under the nondelegation doctrine, State agencies may not delegate their power to make
obligatory rules to private individuals or nongovernmental entiti€sfineider v. Kan. Sec. Comn387 P.3d

1227, 1244 (Kan. Ct. App. 2017).
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In Count I, however, plaintiffs have allegad ongoing violation of federal law. If a
state law is alleged toolate the U.S. Constitutioix parte Youngnay apply.In re Crook 966
F.2d 539, 542 (10th Cir. 1992) (“[T]he Eleve®tmendment does not bar a federal court
injunction to stop state officials from enfangi state laws that violate the United States
Constitution.”);see also John$7 F.3d at 1552 (“The Eleven#fmendment does not . . . bar a
suit brought in federal couseeking to prospectiweknjoin a state officidirom violating federal
law.”); Klein, 975 F. Supp. at 1417 (“[T]he Eleventh Amendment does not provide state
employees with immunity if thegre sued in their official capdigs for injunctive relief on a
federal claim under the Fourteenth Amendment.”).

Count Il asserts that requirirgCPA to perform certain acés nurse-midwives violates
the Due Process Clauses of the Rifthd Fourteenth Amendments and the Equal Protection
Clause of the FourtedtnAmendment. Doc. 1 at 20-23 (Copi{ 111-127). Plaintiffs allege
that the collaborative practice statutes and reguiatviolate their “rightso liberty and property
in their profession” and theiritierty interest in being able to enforce private contradtb. at
21 (Compl. 11 121-122). Essentially, they assaittttie statutes andgelations allowing for
certain acts to be performed grifl a CPA with a physician is iplace violate their due process
protections because the physician arbitrarily detezshat rights they have to practice in their
profession and that decisi@non-reviewable by KSBNId. at 22(Compl. 11 123-124). And,
because a physician may terminate a CPA, theirt{itbeterest is violated since it interferes with

plaintiffs’ private contrac with their clients.ld. (Compl. 11 122, 126). Fingllthey also allege

9 The court addresses plaintiffs’ due process claims in the context of the Fourteenth Amendment below. The
Complaint alleges due process violations under the Fifth Amendment to the U.S. Constitution as well. However, it
does not assert any actions taken by the federal government nor are any federal actorsisdeffetiantsSee

Couch v. Mitche|INo. 15-4926, 2016 WL 5122534, at *5 (D. Kan. Sept. 20, 2016). The Fifth Amendment applies
“only to action by the federal governmenKbessel v. Sublette Cty. Sheriff's Deft7 F.3d 736, 748 n.2 (10th

Cir. 2013). So, plaintiffs do not state a claim for which relief can be granted undgftth&mendment. The court

thus grants defendant Klaassen’s Motion to Dismiss all of plaintiffs’ Fifth Amendment claims.
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an equal protection violation on the basis tha). the Kansas laws and regulations treat APRNs
with a CPA differently from those who watat practice without ong2) no standards apply
across CPAs which produces unequal treatmeAPRNs depending on if a CPA exists and
what the physician will agree to in a CPA, dBiithere is no rational reason to limit APRN'’s
ability to perform certain acts to cinmstances where a CPA is in pladé. at 11-14 (Compl.

11 63—-80). So, these allegations show that Coummirigys a claim for violabn of federal law.

Secondplaintiffs’ Complaint purports to seekly prospective relief against defendant
Klaassen thorough various declarations aboutahnstiutionality of the collaborative practice
statutes and regulations anglimctions (i) prohibiting enfaement of such statutes and
regulations and (ii) requiring KEBN to adopt new rules and regtites that correct the alleged
state and federal coitsitional violations. See Tarrant Reg’|l Water Dist. v. Seveno&ks F.3d
906, 912-13 (10th Cir. 2008) (concladithat relief seeking “a declaratory judgment that the
laws at issue are unconstitutioaad cannot be enforced . . .vaall as an injunction prohibiting
the defendants from enforcing thdaw/s” was “clearly prospective”).

Finally, the court considers whedr plaintiffs have allged adequately defendant
Klaassen'’s duty to enforce the laws in questnd if she has the pewto perform the act
required,.e., to provide the declaratognd injunctive relief soughtSee Edmondsps94 F.3d
at 760;Barrett, 562 F. App’x at 694Klein, 975 F. Supp. at 1417.

In Barrett v. University of Ne& Mexico Board of Regenthe plaintiff alleged th&x
parte Youngxception applied to claims against individual board members serving on the
University of New Mexico Board of RegentBarrett, 562 F. App’x at 694. The Tenth Circuit
determined that plaintiff hadlafed that individual board members on the Board of Regents had

a responsibility to enforcine statute in questiorid. But, the Tenth Circuit ultimately
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determined that this assertion did not suffestablish jurisdictin because under the New
Mexico statute granting powerstite board, the board was only empowered to “act as a ‘body
corporate.” Id. (quoting N.M. Stat. Ann. § 21-7-4 (West 1978)nder that New Mexico

statute, the board “constitue[s] a body corporatewith the right, as s, of suing and being
sued, or contracting and being contractedhywsf making and using a common seal and altering
the same at pleasure.” N.Ma&tAnn. § 21-7-4 (West 1978).

Here, plaintiffs’ Complaint repeatedly refersacats of the KSBN (the board) rather than
defendant Klaassen in her cajpas president of KSBNSee, e.g.Doc.1 at 3 (Compl. § 10)
(referring to defendant Klaassaa “KSBN” throughout the Complaint because “a suit against an
official is treated as a suit against the entityAnd the allegations and requested relief apply to
acts of the board, rather thaots by defendant KlaasseBee, e.gid. (Compl. I 110 (asking the
court to order KSBN to adoptlas and regulations)). The Comipladoes allege that KSBN has
the power to enforce the statutexl regulations in question. Betyen when construed liberally,
the Complaint does not allege that defenddatassen alone could enforce the alleged
unconstitutional collaborative practice statues r@gailations or that she has demonstrated a
willingness to do soSee Barre{t562 F. App’x at 694. The relief requested by plaintiffs
requires KSBN actionSeeKan. Stat. Ann. 88 74-1106(a)(1) (ditixy governor to appoint an
11 member board of nursing with “the dutieswpo and authority set forth in this act”), 74-
1106(c)(2) (empowering the board“exopt rules and regulationsrmsistent with this act”), 74-
1106(c)(3) (empowering the board to “examileense, and renew licenses” and “conduct
hearings upon charges for limitation, suspensiorevocation of licese”), 65-1130(c)(1) (the
board of nursing “shall adopt rdend regulations applicakite [APRNSs]” which “establish

roles . . . of [APRNs] which are consistentiwnursing practice spedties recognized by the
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nursing profession”); 65-1130(c)(8he board of nursing shall “shadopt rules and regulations
applicable to [APRNSs]” which “define thelmof [APRNs] and establish limitations and
restrictions on such role”).

So, applying th&arrett analysis, defendant Klaassen aloloes not have the necessary
“power to perform the act required in ordeotercome the jurisdictional bar of the Eleventh
Amendment.”Klein, 975 F. Supp. at 1417. Plaintiffs’ clairius relief could be asserted against
the KSBN itself, but not in federal court @ board is entitled tsovereign immunity See
Murray v. Colorado 149 F. App’'x 772, 774-775 (10th Ci0@5) (affirming district court’s
holding that a university’s board afgents was entitled to Eleventh Amendment immunity). So,
plaintiffs’ Complaint does not meet tl&x parte Youngequirements to overcome the sovereign
immunity bar and assert their Countlaims against defendant Klaassen.

But, plaintiffs argue they codlassert their claims agairadt of the board members, and
contend they did not add the other board members because it “would be duplicative and
repetitive” and “not alter the relief requested.” da at 17 (Compl. § 97). Plaintiffs argue that,
if the other board members aegjuired, they should be allodi¢o amend the Complaint to
include them. Doc. 19 at 8. Clearly based omatlegations and requests fielief in plaintiffs’

Complaint here, all of the boardembers are required for tBe& parte Youn@xception to

apply°

10 Under the New Mexico statute Barrett, adding the additional board members as defendants would not
overcome the Board of Regents sovereign immunity, as the statute empowered the board to act “as a body
corporate.” Barrett, 562 F. App’x at 694. Like iBarrett, under the applicable Kansas statutes, KSBN only is
empowered to act as a groupeeKan. Stat. Ann. §§ 74-1106(a)(1) (directing governor to appoint an 11 member
board of nursing with “the duties, power and authority set forth in this act”), G&8(d){2) (empowering the board

to “adopt rules and regulations consistent with this ag#)1106(c)(3) (empowering the board to “examine, license,
and renew licenses” and “conduct hearings upon charges for limitation, suspension or revbliegiosed), 65-
1130(c)(1) (the board of nursing “shall adopt rules and regulations applicable to [RRRIs “establish roles . .

. of [APRNS] which are consisteniitv nursing practice specialties recognized by the nursing profession”); 65-
1130(c)(3) (the board of nursing shall “shall adopt raled regulations applicable to [APRNs]” which “define the
role of [APRNSs] and establish limitations and restrictionswch role”). And, similato the New Mexico statute,
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The court could “infer that [plaintiffs] tended to bring an action against individual
[b]Joard members in their official capacities. and grant the plaintiff[s] a reasonable time to
amend [their] claims . . . .People for the Ethical Treatment of Animals, Inc. v. Kan. State Fair
Bd, 891 F. Supp. 2d 1212, 1218 (D. Kan. 2052g also Murray149 F. App’x at 775 n.1
(noting thatEx parte Younglid not apply to injunctive reliefought against the board of regents
itself, as opposed to a suit against individualrdaaembers for prospective injunctive relief in
their official capacities). But, atiscussed below, the court fingkintiffs’ Count Il claims are
subject to dismissal for failing to state a claipon which relief can bgranted. The court thus
does not grant such leave to amend here.

In sum, liberally construing plaintiffs’ Complaint, Count Il allsgen ongoing violation
of federal law (Kansas APRN statutes and rega that violate plaitiffs’ due process and
equal protection rights under the United States Constitution) and seeks prospective relief (a
declaratory judgment th#tte laws are unconstitutionaihd an injunction prohibiting
enforcement and requiring adaptiof new regulations). Hll of the members of KSBN were
included as defendants here, the fekguested could fall within thex parte Youngxception

to overcome Eleventh Amendment immunity. ®e, court next addresses defendant Klaassen’s

KSBN itself may enter into contracts, be subject to suit, and use eSssilan. Stat. Ann. 88 65-1121a(a) (“Any
agency action of the board of nursimgrsuant to the Kansas nurse practicasastibject to review in accordance
with the Kansas judicial review act."j4-1106(c)(1) (noting that “[a]s necessary, the board shall be represented by
an attorney appointed by the attorney general”), 74-1106(c)(5) (“The board shall have a sgal4-1106(c)(6)
(“The board may enter into contracts ag/rha necessary to carry out its dutiesThe Kansas Act for Judicial
Review, Kan. Stat. Ann. 88 77-601-623, “establishes thieigixe means of judicial vé&w of agency action” and
provides” that the [state] district cdwghall conduct review except when otherwise provided by law.” Kan. Stat.
Ann. 88 77-606, 77-609.€8, e.g.Vaughan v. Kan. State Bd. of Nursi3$6 P.3d 666 (Table), No. 113,508, 2016
WL 758348, at *1 (Kan. Ct. App. Feb. 26, 2016) (sudiagt KSBN appealing disciplinary action). But, while the
Kansas statutes similarly require antif the entire board, the Kansaatstes do not contain similar “body
corporate” language. So, the court considers whether it should allow amendment to add the othémi@nbloeirs
here.
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additional jurisdictional challengeand her challenges to the iteof plaintiffs’ Count I,
assuming the claims would be assertedreggaill of the KSBN board members.

B. Justiciable Case or Controversy; Standing

Defendant Klaassen argues the Complaint’s faetilegations “fail to state a justiciable
case or controversy” and do notdstablish “a basis for [p]lairits’ standing.” Doc. 12 at 12.
Article 11l of the United States Constitution limits federal courts’ jurisdiction to “cases” and
“controversies.” Clapper v. Amnesty Int'l USA68 U.S. 398, 408 (2013). To present a case or
controversy under Article Ill, plaintiff must establish that he has standing to dde(citations
omitted);see also Ariz. Christian Sch. Tuition Org. v. Wis63 U.S. 125, 133 (2011). Article
[l standing requires a plaintiff to establish (1) thator she has “suffered an ‘injury in fact;”
(2) that the injury is “fairly . . . trace[able] the challenged action ofdldefendant, and not . . .
th[e] result [of] the independent action of somedhuarty not before the court;” and, (3) that it
is “likely” that “the injury will be ‘redressed by a favorable decisionWinn 563 U.S. at 134
(quotingLujan v. Defendrs of Wildlife 504 U.S. 555, 560-61 (1992%ge also Awad v. Ziriax
670 F.3d 1111, 1120 (10th Cir. 2012).

At the pleading stage, general factual allegetiare sufficient to carry plaintiffs’ burden
of establishing the elements of standing bseahe court must “presum]e] that general
allegations embrace those specific facts that are necessary to support the tlajam, 504
U.S. at 561 (quotingujan v. Nat’| Wildlife Fed'n497 U.S. 871, 889 (1990)). “Each plaintiff
must have standing to seek each form of relief in each cla@rmohson v. Swenses00 F.3d
1099, 1107 (10th Cir. 2007). “At bottom, the g$the question of standing is whether
petitioners have such a personal stake in theoowe of the controversy as to assure that

concrete adverseness which sharpens the patienof issues upon which the court so largely
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depends for illumination."Massachusetts v. E.P,A49 U.S. 497, 517 (2007) (citation and
internal quotation marks omitted).

The individual plaintiffs Ms. Gorenc and M&/inkler, as licensed APRNSs, are subject to
the Kansas statutes and reguaas which define the role of &PRN and “establish limitations
and restrictions on such role.” Kan. Stat. Arg65-1130(c)(1), (c)(3). The Kansas Legislature
has established that these indual plaintiffs have stating to challenge KSBN action,
including the collaborative prdce rules and regulations, statecourt. SeeKan. Stat. Ann.

88 77-611 (establishing standing endhe Kansas Act for JudaiReview), 77-606 (providing

that the Kansas Act for Judicial Review “estdimis the exclusive means of judicial review of
agency action”), 77-609 (providing fogview in state district court)So, plaintiffs clearly could
have raised their challenges atiKSBN itself in state court.

But, plaintiffs instead brought their chailge in federal court under 42 U.S.C. § 1983,
and 28 U.S.C. 88 2201, 1331, 1343(3). They haed gefendant Klaassen, in her official
capacity as a board member, alleging in Couaih ongoing violation ofheir due process and
equal protection rights securedtitne United States Constitutiondiseeking prospective relief.
Under the “straightforward inquiryequired by the Supreme Court\flerizon these claims fall
within the narronEx parte Youngxception to sovereign immunity}/erizon 535 U.S. at 645.

As the court concluded above, pldiistcannot raise challengestteese same statutes in Count |
based on state law (the Kansas Constitution), hvbéek the same declaratory and injunctive
relief, in this court.See Jackson v. City of Overland Park, Kédp. 11-2527-CM-DJW, 2012
WL 1231848, at *6 (D. Kan. Apr. 11, 2012) (“An alled violation of a state constitution cannot

form the basis of a 81983 claim.”). So, the cdoetpw, considers only whether plaintiffs have
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established the requisite injuryfiact, causation, and redressabititybring their Count Il claims
in this court.

Here, plaintiffs seek prospective declaratalyef and injunctions in the form of a court
order holding the Kansas collaborative pracsizutes and regulations are unconstitutional.
“[B]oth forms of prospetive relief trigger the same standing analysiBronson 500 F.3d at
1107 Plaintiffs assert the collaborative practrevisions violate theiequal protection and due
process rights secured by the United States Constitution.

i. Injury In Fact

An “injury in fact” means “an invasion of a ldgaprotected intereghat is (a) concrete
and particularized, and (b) actual or inmeant, not conjectural or hypotheticaM/inn 563 U.S.
at 134 (internal citation and quotat®omitted). It must “affect the plaintiff in a personal and
individual way.” Id. (internal citation and quotatiomsnitted). “[A]llegations ofpossiblefuture
injury are not sufficient.”Citizen Ctr. v. Gesslei770 F.3d 900, 910 (10th Cir. 2014). On a
motion to dismiss for lack of standing, the court cannot consider the merits of the alleged legally
protected interestld. Instead, the court must “assume garposes of the standing inquiry that
each claim is legally valid.ld.

Here, defendant Klaassen argues that the Comiglbeges no action on her part that has
injured plaintiffs. Doc. 12 at 18. She notes thlaintiffs did not raise any challenges to the
collaborative practice statutes and regulationtd their CPA with defendant Proverbs was
terminated, and KSBN has not taken any actiai@atened any future tmn against plaintiffs’
APRN licenses.d. at 18-19. So, defendant Klaassen asgthee cause of plaintiffs’ alleged
injuries was defendant Proverbs’s action mmieating the CPA—not any action of defendant

Klaassen, KSBN, or any other board membédsat 14-19, 24-25. Defendant Klaassen also
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points out that the caborative practice regulation is passive—expanding an APRNSs role to
include “medical decisions” if he or she sexsia CPA that allows-tbut, with or without a
CPA, plaintiffs still have their APRN licensasd thus still can practice in their chosen
profession.ld. at 14-15, 19. And, defendant Klaassen argues, even if the court declared Kan.
Admin. Regs. 8 60-11-110 unconstitutional @mjbined the KSBN board members from
enforcing it, the Kansas State Bdaxf Healing Arts is the Kansagency with the authority to
regulate the ability to make ‘@dlical decisions,” not KSBN! Doc. 12 at 15, 30-31. So, the
court cannot grant the plaintiffs’ requested retiehew KSBN statutegedefining the role of
APRNSs to include explicitly the independent @bito make medical decisions. Instead, an
injunction against enforcement would merely takeay the permissive authority and remove it
completely. Doc. 12 at 15.

Plaintiffs agree their injury was the revocatmfithe CPA. Doc. 19 at 3. But, they also
contend that KSBN has limitatieir right to practice in #ir chosen profession without
necessary due process protectiolas. Liberally construing plaitiffs’ Complaint, they have
alleged that the KSBN regulations subjdgmm to ongoing constitutional violations by
employing a scheme where private physiciand@decide which medical decisions APRNs can
make and if they will agree to a CPA grantamgAPRN such rightsThey challenge this

regulation as a violation of their “right to praim their chosen profession” because the Kansas

1 The parties’ briefs also present an in-depth discussion about a different Kansas act, the Independent
Practice of Midwifery Act, Kan. Stat. Ann. 8§ 65-28bei.,seq This act provides a “céfied nurse-midwife” the

ability to provide certain services without a collaborativactice agreement, includinggscribing drugs, if he or

she holds a license from both KSBN untler Kansas nurse practice act atidense from the Kansas State Board

of Healing Arts (“KSBHA") that authorizelse or she to engage in the independent practice of midwifery. Kan. Stat.
Ann. 88 65-28b01, 65-28b06. The KSBHA is tasked with adopting rules and regulations for “certified nurse-
midwives engaging in the independent practice of midwifeAnd, it is directed to consult with KSBN “on the
content of each rule and regulation.” Kan. Stat. Ann. § 65-28b07. Plaintiffs contéiodnse is available from

KSBHA yet, the dual regulatory scheme is confusangl the Independent Practice of Midwifery Act is more

limited than what care they provide to their clients. Doc. 22 at 4-5.

25



statutes and regulations areerly vague on what physicianmsust consider when deciding

whether to enter into a CPA and what actiomspaohibited with or without a CPA. And, there

is no review process for revoking a CPA th&etaway any rights granted, or a physician’s
refusal to enter into a CPA. Also, the CPA requirement treats APRNs differently depending on
whether an APRN has a CPA and, if so, what@rA allows. Finally, plaintiffs believe the
requirement to have a CPA to make medicalsiens is not a rationdimitation on their APRN
profession.

Essentially, plaintiffs’ positiofis their “right to practicen their chosen profession”
includes the ability of nurse-midwes to make certain medical dgons. If they exercise this
right through a CPA with a physam, they argue the libertyipperty interest involved should
not be taken away without due proceSgeDoc. 19 at 9-10. And, plaintiffs contend, they
should have the right to make such medicalsiens and have prescirlyg authority without a
CPA because it is something APRNs are compétedo (as evidenced by including it in
educational nursing programs andhe statutes and regulationgjhus, placing restrictions
around their ability to practice in the statues segllations violates their constitutional right to
practice in their chosen professi So, it appears the lackgiidance and review around CPAs
in the statutes and regulations and the laalexdr independent authority to make certain
medical decisions affecting plaintiffs’ right togmtice in their chosen profession is plaintiffs’
alleged injury—not merely theevocation of the CPA grantimgivileges at SMMCH caused by
acts of other parties likeefendant Proverbs.

The “assertion of a right to @ctice in their chosen profesai’ is sufficient to state a
legally protected interest at the motion to dismiss st&penmon v. N.J. Bd. of Medical

Exam’rs 66 F.3d 639, 642 (3d Cir. 1995) (“[T]he aspg midwives assertion of a right to
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practice their chosen profession is a legally coglie one.”). The Thir Circuit considered a
substantive due process challehg®ew Jersey’s statutory regements for securing a license
to practice midwifery with included (a) 1800 hours of studiya midwifery school or hospital
and (b) a physician indorsemagitthe license applicationd. at 640-41. Because these
requirements made it more difficult for aspiringdmvives to get licensed to practice and they
alleged a present desire to work as midwjtes Third Circuit concluded the midwives had
established a concretadiparticularized injury “affectingach aspiring midwife in a personal
and individual way.”Id. at 641(internal quotations and citations omitted). Here, plaintiffs
already have APRN licenses and seek tolehge the provisions in the administrative
regulations they allege are unctingional and make it more difficult to practice in their chosen
profession. So, likehe midwives inrSammonthe court finds plaintiffs have asserted a
cognizable injury here.

In response to defendant Klaassen’s agsettiat KSBN has taken no actions against
their APRN licenses and the CPAjterement is merely permissivplaintiffs argue they “would
have to knowingly violate” Kan. Admin. Redgs60-11-101 and “await disciplinary action by
KSBN” to challenge the constitutiatity of the CPA requirementsSeeDoc. 1 at 17 (Compl.
94). In the context of a penal statute, the Meitcuit has explained tJo comply with the Due
Process Clause of the Fourteenth Amendmentresisite that [the statet give fair notice to
ordinary people of what conduct is prohibitechimanner that does not encourage arbitrary and
discriminatory enforcement.Aid for Women v. Foulstod41 F.3d 1101, 1110 (10th Cir. 2006).
“[U]ncertainty as to what conduct will lead togsecution . . . potentiallyeprive[s] [p]laintiffs

of this ‘fair notice.” Id.
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Applying this concept to the gelatory scheme governing APRNplaintiffs have alleged
they intend to engage in the activity coveredhm/regulation (they have ARPN licenses and an
independent midwifery practice, and they degirperform certain acts like making medical
decisions either independently, as they cottine profession of nursing recognizes they are
capable to provide, or through a £Brocess that provides adetgidue process protections and
treats APRNs equally)SeeFoulston 441 F.3d at 1110. And, though KSBN has not taken any
action against their licenses, if they wer@mtgage in such activity without a CPA, KSBN
presumably could take action against their licenses. Alternatively, if plaintiffs try to secure a
CPA, they contend they must do so under arsehwithout adequate tice of what physicians
must consider when deciding whether to ¢e@@PA and what idlawed under a CPA, and
without a means for review by KSBN if the rights that are gchate taken away (or not granted
in the first place). So, because failing to fallthe CPA requirement as currently in place could
lead to action against plaintiffs’ APRN licensesldimits their ability topractice in their chosen
profession generally by giving awtfity to physicians to decid&hat different APRNs can and
cannot do without KSBN involvement, plaintiffs’ due process andlgayogection rights are
implicated, and they have satisfie@ tinjury in fact prong of standingseeFoulston 441 F.3d
at1110-11.

ii. Causation and Redressability

Where a plaintiff “challenge[s] the constitutionality of a statutory provision,” the
“causation element of standing requires the nadedéendants to possess authority to enforce the
complained of provision.’Bronson 500 F.3d at 1110. Similarly, to meet the “redressability
prong” the defendant must have the poweeenforce the challenged statutd. at 1111. So,

plaintiffs who sue public offi@ls can satisfy the causatiordaredressability requirements—
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parts (2) and (3) of the standard—by demonisigad “meaningful nexus” between the defendant
and the asserted injuryd. at 1109-12.

In Sammonthe Third Circuit found causation and ressability were @sent because but
for the licensing requirements, the aspiring migs would become licensed midwives. The
injury was thus “fairly traceabl® the . . . statutory scheme and likely to be redressed by a
favorable decision ruling thacheme unconstitutionalfd. The court finds causation and
redressability present here as well. But far ¢bllaborative practice gelation, plaintiffs could
practice in their chosen professifvae from physician interference&o, the regulation raises due
process and equal protection concer@se Petrella v. Brownbac&97 F.3d 1285,1293-94 (10th
Cir. 2012) (“It cannot seriously be disputit the proper vehicle for challenging the
constitutionally of a state sta@jtwhere only prospective, non-meaxy relief is sought, is an
action against the state officials responsiblatierenforcement of that statute.”). But, as
explained below, a finding of redressability dawt mean plaintiffs can practice however they
choose without restrictions.

The question whether a CPA is necessary tavghliaintiffs to makenedical decisions as
part of their right to practice their chosen profession istreable to the KSBN regulation.
Plaintiffs’ due process and edymotection challenges stem frdd8BN’s interpretation of Kan.
Stat. Ann. 8§ 65-1130 and adoption of a regulataefing the role of APRNs. That statute
directs KSBN to:

adopt a definition of the role under tiparagraph which is consistent with the

education and qualificationgquired to obtain a licenses an advanced practice

registered nurse, which protects thelmufsom persons performing functions and
procedures as advancedagtice registered nurses fahich they lack adequate
education and qualifications and whichttaarizes advanced practice registered
nurses to perform acts generally recognizgthe profession afursing as capable

of being performed, in a manner consistesth the public lealth and safety, by
persons with postbasic education in nursihgdefining such role the board shall
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consider: (A) The education required farlicensure as an advanced practice

registered nurse; (B) the type of nuaigipractice and prepaia in specialized

advanced practice skills involved in eaclerof advanced practice registered nurse
established by the boarC) the scope and limitations of advanced practice nursing
prescribed by national advanced practigmoizations; and (D) &recognized by

the nursing profession as appropriate to be performed by persons with postbasic

education in nursing.
Kan. Stat. Ann. § 65-1130.

Plaintiffs contend KSBN'’s adoption &fan. Admin. Regs. § 60-11-1101, which limits
their ability to make medicalettisions to situations only when a CPA is place, was not proper
under 8§ 65-1130'’s instruction to KSBN to define thke of APRNs in a manner “which
authorizes advanced practice registered sus@erform acts generally recognized by the
profession of nursing as cape of being performet Instead, plaintiffs argue KSBN has
restricted their ability to practice in thein@sen profession to lessathwhat the profession
recognizes they are capable of doing and done aaviay that results ia lack of due process
and unequal treatment of APRNSs.

Because the KSBN board members haeedilthority to enforce the challenged
regulations, the required causahnection between plaintiffalleged injury and the KSBN
board members exist&See Bronsarb00 F.3d at 1109—-1Fpulston 441 F.3d at 1101. And, for
the same reason, the redresiighiequirement is metSee Bronsgrb00 F.3d at 1111-12;
Foulston 441 F.3d at 1111. A declaratory judgmahbut the constitutionality of the
collaborative practice regulati or an injunction against mcement of the challenged
regulation may not provide plaintiffee true relief the they seek-e-, the clear independent
ability to, without physician indeement, (i) make medical decisions (which would require

KSBN to adopt new regulations@anding the defined role of all APRNs to include the ability to

make “medical decisions” that still comportdhwihe Kansas Legislature’s definition of the
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practice of nursing in Kan. Stat. Ann. 8§ 65-1113aklincludes “the execution of the medical
regimenas prescribed by a person licensed to practice medicine and stigydyy and (ii) to
prescribe drugs (which would require thenisas Legislature to amend the prescribing
limitations in Kan. Stat. Ann. 865-1130(¢Y) that reqire a protocohuthorized by a
responsible physiciaar a separate license from the KanState Board of Healing Arts). But, it
would address their equal protiect and due process concernsed by the current allegedly
unconstitutional collaborative practice provisiorKan. Admin. Regs. 8 60-11-101. If APRNs
could no longer develop medical plans okmanedical decisions under a CPA, it would
alleviate plaintiffs’ alleged injues caused by the lack of guidae about what physicians must
consider and include when deciding whethegriter into a CPA. Also, it would redress
plaintiffs’ alleged injuries based on the lack ofieav for any terminatiomf or failure to agree

to enter into a CPASee Nova Health Sys. v. Gand$6 F.3d 1149, 1158 (10th Cir. 2005) (“The
plaintiff must show that a favable judgment will relieve a siirete injury, although it need not
relieve his or her every injury.”Brownback 697 F.3d at 1294 (“Unequal treatment may be
redressed either by extending the sought-afterflbeénehe disfavored class, or by withdrawing
the benefit from the favored class.”).

The court thus concludes the Complaint is sidfit to establish thadividual plaintiffs’
standing. It alleges (1) ahtiffs are subject to a Kansas etlbrative practice regulation that has
injured their right to practice in their choseiofession, which (2) is fairly traceable to the
KSBN board members who have the authdotgnact and enforce regulations governing
APRNSs, and (3) enjoining enforcement of soehulation would redregdaintiffs’ injuries.

However, applying the same standards to the plaintiff entity—Midwife Partners in

Women’s Wellness—the court findsetiComplaint alleges no injuggainst it that is traceable to
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defendant Klaassen’s and the boargimbers’ conduct. It is notigject to the Kansas statutes
and regulations governing APRNSo, Midwife Partners ilWomen’s Wellness lacks standing

to the extent the Complaint asserts claimsrajalefendant Klaassen, KSBN, or the other board
members by Midwife Partners in Women’s Wellnegélliston v. Vasterling536 S.W.3d 321,
339-41 (Mo. Ct. App. 2017) (affirming district cé'srdismissal for lack of standing because
birthing center operator did not have standing to challenge constitutionality of collaborative
practice policies, statutes, andjuéations of state board of nungiand board of registration for
the healing arts because he was not licensad &°RN subject to agency authority, and thus
did not have “legally protectableterest”). The court thussinisses the claims asserted by
Midwife Partners in Women’s Wlaess for lack of standing.

C. Failure to State a Claim

Finally, the court turns to thguestion whether the individualgahtiffs have alleged facts
sufficient to state a claim upon which relgsin be granted under 42 U.S.C. § 1983 and 28
U.S.C. § 2201. For reasons explained Wwelhe court concludes they have not.

Count Il asserts that KSBN has deprived pl#sbf their rights to due process and equal
protection under the Fourteenth Amendmentdguiring a CPA to perform certain acts as
licensed APRNSs practicing as nurse-midwiv&c. 1 at 20-23 (Compl. 1 111-127). These
allegations are intertwined withount I's state law claim th&ansas’s “scheme for regulating
[p]laintiffs delegates legislative power tayate physicians” in violation of the Kansas
Constitution. Doc. 1 at 2 (Compl. § 1). Pldistiarguments that the KSBN has violated their
rights to substantive and procedural due proaadsequal protection all stem from the alleged
improper delegation of power private physicians. The court sttendeavor to analyze the

merits of the federal law claims while respegtthat sovereign immitgy prohibits it from
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considering Count I. The couhus analyzes whether the KSBIss violated plaintiffs’ due
process and equal protection rigihinder the existing Kansaaifnework regulating APRNSs.

A defendant is liable unded 883if, acting under color oftate law, she deprives a
plaintiff of a constitutional ght. “In order to survive a RulE2(b)(6) motion to dismiss a §1983
claim, a plaintiff must allege (1) a violation v§hts protected by thederal Constitution . . .,
(2) proximately caused (3) by thenotuct of a ‘person’ (4) who aateinder color of any statute,
ordinance, regulation, custom[,] osage of any State . . . Beedle v. Wilsar22 F.3d 1059,
1064 (10th Cir. 2005) (internal quditons and citation omitted). “In general, state actors may
only be held liable under § 1983 for their oacts, not the acts of third partiedRobbins v.
Oklahoma519 F.3d 1242, 1251 (10th Cir. 2008) (citbgShaney v. Winnebago Cty. Dep't of
Soc. Servs489 U.S. 189, 197 (1989)). Thus, to stafdausible § 1983 claim against individual
state actors, plaintiffs’ Complaint must “make clear exastipis alleged to have domehatto
whom to provide each individual with fair notice astihe basis of the claims against him or her,
as distinguished from collectiadlegations against the statdd. (citing Twombly 550 U.S. at
564 n. 10).

Here, the Complaint only makes conclusaltggations against téendant Klaassen and
KSBN. It does not allege any specific fmetout defendant Klaasser any other board
members or what they allegedly did to deprive plaintiffs of any federal constitutional rights.
Instead, the allegations against KSBN all retatplaintiffs’ disageement with Kan. Admin.
Regs. 8 60-11-101 and the current “scheme for atigigl plaintiffs” by giving “legislative power
to private physicians,” which relate to Countdtsite law claims. Doc. 1 at 2. (Compl. T 1).
Most of the allegations about federal constitugionolations are direetd at all “defendants”

without isolating any action by tendant Klaassen or the KSBN lbdanembers, or are directed
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at defendant Proverbs, Adventist, and the OB/GYS8ise, e.gDoc. 1 at 2, 6, 14, 15 (Compl. 19
3 (“[d]efendants have . . . deped [p]laintiffs of their libertyand property interests”), 35 (the
termination of the “CPA by Dr. Proverbs arafusal to grant a new one by the Laborists
deprived [p]laintiffs of theiconstitutionally protected liberignd property interests in forming
private contracts and practicingtimeir chosen profession”), §2The acts of Dr. Proverbs and
the Laborists . . . deprived [plaintiffs] ofetn liberty and property berests without notice,
hearing, impartial decision makeramy right or ability to appealr seek judicial review.”), 84
(“Plaintiffs were forced to eaply with Dr. Proverbs’ anthe Laborists’ deprivation of
[p]laintiffs’ rights, as if [p]laintiffswould have been prosecuted by KSBN”),(8"he policy
of KSBN and the acts of DProverbs, the Laborists and Adwist were the proximate and
legal cause of [p]laintiffs[’] derivation of [p]laintiffs’ congitutionally protected liberty and
property interests in practicing their choseafession free from unreasdsia restraint.”)).
And, the allegations directed at KSBN are conclus@geg.g, Doc. 1 at 20 (Compl. { 114
(“KSBN has enforced and continues to enforae@PA policy in an arbitrary, inconsistent, and
discriminatory manner”)) These allegations do not sufficedtate a claim that defendant
Klaassen, acting under color of the Kansasabaltative practice states or regulations,
proximately caused a violatiaf plaintiffs’ due processral equal protection rightsSee

Robbing 519 F.3d at 1250 (holding thalkaintiff failed to sate a § 1983 claim by making
“collective allegations agast the state,” and instead, plainb&ars the burden tprovide fair
notice of the grounds for the claims made adasash of the defendants” by “isolat[ing] the
allegedly unconstitutional acts [against] eacteddant” in the complaint so that the defendants
know “what particular unconstitutional act®thare alleged to have committed” (citations

omitted)). As discussed above, KSBN ispensible for promulgating regulations and
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overseeing APRN licenses. But the Complaintsduat allege defendant Klaassen or any other
board member took any action augtiplaintiffs’ licenses orrgy other action that violated
plaintiffs’ rights.

The only other allegation agatisSBN ties to the constitutionality of the statutes and
regulations themselves. &lComplaint alleges “[o]n formation and belief, KSBN
promulgated [the collaboratiygactice regulation] after negiation with the [KSBHA] and a
decision to interpret the definition of ‘nursiniy exclude certain acts that are ‘consistent
with nursing practice specialties recognizedhmsy nursing profession’ both in the state of
Kansas and nationally.” Doc.at 11 (Compl. 1 63). Plaint#f believe the collaborative
practice provisions—+e., the limitation on the ability of aAPRN to make “medical decisions”
unless a CPA with a physician is in place—vieltteir due process and equal protection rights
secured by the Constitution. The court next wers whether these claims state a plausible
claim for relief.

Plaintiffs’ Complaint alleges both substantesed procedural due process violations. The
Fourteenth Amendment’s due process clauseigeswwo types of constitutional protections:
procedural due process rights audbstantive due process rightdennigh v. City of Shawnge
155 F.3d 1249, 1253 (10th Cir. 1998). Substantiveptloeess “guarantees that the state will not
deprive a person” of certain rightno matter how fair the procedures are” used to make the
decision.Id. Procedural due process “ensures thaate still not deprive a person of life,
liberty or property unless fair procedures are used in making that decitonThe
Complaint’s equal protection claim also involthe Fourteenth Amendment. This provision’s
equal protection clause provides, “No state shalldeny to any person within its jurisdiction the

equal protection of the laws.” U.S. Const. amend. XIV.
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The court first must determine the standafrdeview to apply. The Complaint here
alleges the collaborative practice provisiomgonstitutionally deprive plaintiffs of their
“protected liberty and propertgterests in practicing in thechosen profession free from
unreasonable restraint.” Doc. 1 at 15 (Com@7)] The regulation does not prohibit plaintiffs
from practicing as nurse-midwives entirely.déed, they have active APRN licenses, which
show they meet the qualificatiots practice. But, it does regulate the acts plaintiffs may
perform in their role as nurse-midwives.

Due process and equal protection challengesate statutes andg@ations that do not
affect a fundamental right ortemorize people on the basisao$uspect clageceive rational
basis review.See Powers v. Harri879 F.3d 1208, 1214-15 (10th (2004) (reviewing statute
requiring a person to be a licendaderal director to sell casteand holding it did not violate
substantive due process or equal protectiort tmfollow any profession a person may choose);
Younger v. Colo. State Bd. of Law Exam25 F.2d 372, 376 (10th Cir. 1980) (applying
rational basis to claim asserting rule thatiténthe number of times@erson may take the bar
exam violates substantive due process). “Setictions on the righp practice a profession
receive rational basis reviewthar than higher scrutiny.Sammon66 F.3d a645 (first citing
Williamson v. Lee Optical of Okla., In@48 U.S. 483 (1995), then citigghware v. Bd. of Bar
Exam’rs 353 U.S. 232, 239 (1957)). “To satisfetrational basis test,” the challenged
provisions “need only be rationally related to a legitimate government purpésariger 625
F.2d at 376 (internal citation and quotationstted). The courtius considers whether
plaintiffs have stated a plausible claim that tollaborative practice statutes are unconstitutional

under the rational basis test.
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i. Substantive Due Process

Plaintiffs contend the collaborative practice regulationates their substantive due
process rights. “Where rational basis reviewpgpropriate, a statuteitwstands a substantive
due process challenge if thatst identifies a legitimate statderest that the legislature
rationally could conclude was served by the statuBaimmon66 F.3d a645. And, “whether a
particular legislative schemeriationally related to a legitinb@ governmental interest is a
guestion of law.”ld.

So, to state a plausible claim that the dmlative practice states and regulations
violate plaintiffs’ substantive due process rights, they must plausibly allege that no legitimate
state interest is served by impagithis restriction on their practic®laintiffs have attempted to
do so in their ComplaintSee, e.gDoc. 1 at 13, 21 (Compl. 11 74 (“The Kansas Legislature
could not have rationally believed that the jpmivould be protecteddy legislation that
arbitrarily limited the nursing profession to less than what APRNs are safe, competent and
trustworthy to provide.”), 119 The CPA Policy gives broad, untested authority to private
persons to discriminate against their ideololgipalitical and economic rivals. Even under the
lowest level of scrutiny, the CPA Policy dems/the public of access to safe, competent and
trustworthy providers while fiing to protect the public against unsafe, incompetent and
untrustworthy providers and $®ars no rational relationship any legitimate government
interest.”)).

The court, however, is convinced otherwigdne Kansas Legislature directed KSBN to
define the APRN'’s role and “establish limitaticausd restrictions on st role” taking into

account the following:
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The board shall adopt a defion of the role undethis paragraph which is
consistent with the education and qualificas required to obtain a license as an
advanced practice registered nurse,iciwhprotects the public from persons
performing functions and proceduresa/anced practice registered nurses for
which they lack adequate educationdaqualifications andwvhich authorizes
advanced practice registeradrses to perform actgenerally recognized by the
profession of nursing as capable of bgmgformed, in a manneonsistent with

the public health and safety, by persamish postbasic education in nursing.

In defining such role the board shatinsider: (A) The education required for a

licensure as an advanced practice regst@urse; (B) the type of nursing practice

and preparation in specialized advanced practice skills involved in each role of
advanced practice registered nurse listaed by the board; (C) the scope and
limitations of advanced practice nursinggcribed by national advanced practice
organizations; and (D) acts recognized k@ lursing professioas appropriate to

be performed by persons with plessic education in nursing.

Kan. Stat. Ann. § 65-1130(c)(3).

The directive contemplatesénsing restrictions tgototect[ ] the public from persons
performing functions and proceduras advanced practice registereases for which they lack
adequate education and qualificationtd” The legislature has authoed an APRN to perform
acts like prescribing drugs, bigquires an APRN to do so under a written protocol with a
responsible physician. Kan. Stainn. § 65-1130(d). The “scoé authority” of the ARPN
cannot “exceed the normal and customagcpice of the responsible physiciarid. A
responsible physician is someone “licensegraxtice medicine and surgery in Kansalsl”
Similarly, the CPA regulation requires involvem@f a “physician,” defined as a “person
licensed to practice medicine and surgery by thte dioard of healing arts.” Kan. Admin. Regs.
60-11-101. It appears Kansagleveloping a method for nurse-midwives to practice
independently, including perfiming certain acts like presbmg drugs without a CPArovided
the nurse-midwife is licensed by KSBH®eeKan. Stat. Ann. 88 65-1130(g), 65-28b01, 65-
28b02, 65-28b06. But, until andependent practcof midwiferylicense is available from

KSBHA which will protect the public by monitarg providers’ qualifications to perform such
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services, an APRN can make “medical decisi@arsl have prescribing authority only when a
physician licensed by tH€SBHA is involved.

The court concludes these Chéitations on an APRN licenderther a legitimate state
interest. They protect the httahnd welfare of the public, sk as mothers and children who
may seek the services of a midwifeee Sammo®6 F.3d at 646 (holding licensing application
requirements for midwives that included an irsgionent from a registered physician and training
at a school or hospital, ratheathan apprenticeship with a midwife, furthered legitimate state
interest “in protecting # health and welfare of the motlad . . . of the child”). And, they
further the state’s interest assuring providers “are quaéfi to perform their jobs.’ld.

While some APRNSs possibly are qualified tok@anedical decisions or prescribe drugs,
the court cannot say that the regment of a CPA does not furtha legitimate state interest.
See Williamson v. Lee Optical of Okla., [r818 U.S. 483, 486—87 (1955) (holding Oklahoma
law that forbid optician from fitting lensestivout a prescription from an ophthalmologist or
optometrist did not violate optan’s due process rights “by antarily interfering with the
optician’s right todo business”)Dent v. West Virginial29 U.S. 114, 121-22 (1889) (holding
“there is no arbitrary deprivatiorof the right of plaintiff to “pactice his profession” (medicine)
“where its exercise is not permitted because failure to comply with conditions imposed by
the state for the proteoh of society”).

The court “must not interfere with the StatpWicy if it rationally furthers” a legitimate
government interestYoungey 625 F.2d at 377:[I]t is for the legislatre, not the courts, to
balance the advantages and disadvantagableatstrictions on plaintiffs’ license®Villiamson
348 U.S. 487see also Sammp66 F.3d at 646 (discussing the pdiainconflict of interest of

the requirement that a physiciendorse a midwife’s license application since they are at times
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competitors, but concluding it was also rationalt ttme benefit of “soliciting the views of a
medically trained individual” with “some pearsal contact with the candidate” could outweigh
“the burden it places on candidatesPlaintiffs have not statea plausible substantive due
process violation here.
ii. Equal Protection

For the same reasons as the substantivehoess claims, plaiifits’ equal protection
claims also fail to state aguisible claim for relief. Arqual protection claim requires a
“threshold allegation that the plaintiff was treated differently from similarly situated
individuals.” Watson v. Williams329 F. App’x. 193, 196 (10th Cir. 2009). Such a claim
requires a plaintiff to allege facts “demoimsfing] that the defendant’s actions had a
discriminatory effect and were matited by a discriminatory purposeUnited States v.
Armstrong 517 U.S. 456, 465 (1996ee also Lindsey v. Thoms@75 F. App’x 744, 746 (10th
Cir. 2007) (affirming districtourt’s dismissal of glintiff's equal protectiorclaim under Rule
12(b)(6) because he failed to allege that he Y@amember of a protesd class (other than a
reference to a disability) or thahy of the Defendants discrimindtagainst him on that basis”).
“[U]nder rational basis review, a court must uphdifferential treatmerdgainst [an] equal
protection challenge ‘if there any reasonably conceivable stafdacts that could provide a
rational basis for # classification.” Turner, 2012 WL 1435295, at *12 (quotindeller v. Doe
ex rel. Doe 509 U.S. 312, 320 (1993)).

While it is unclear exactly whplaintiffs claim to have redeed different treatment from
KSBN—whether it is APRNs witout CPAs versus APRNs wiPAs, the differing treatment
across APRNs with CPAs depending on the CPA terms, or APRNs versus others with

professional licenses generally—+aional basis exists for impag restrictions on an APRN
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license and the ability to perform certain dikts making medical decishs as part of that
license. Plaintiffs have faileh state a claim upon which relief can be granted here because, as
discussed above, plaintiffs canmdausibly allege the CPA requiment is not rationally related
to any legitimate state interest such as engwafe, qualified providerwe providing care to
patients.

iii. Procedural Due Process

“To state a § 1983 claim for deprivationgybperty or liberty ithout due process,
plaintiff[s] must allege a constitionally protected interest, andath{they were] deprived of that
interest by state action. If treeglements are alleged, the dissbecomes what process was
due and whether it was providedJackson v. City of Overland Park, Kaho. 11-2527-CM-
DJW, 2012 WL 1231848, at *4 (D. Kan. Apr. 11, 201¥e also Guttman v. Khalse69 F.3d
1101, 1113-14 (10th Cir. 2012).

“A protectable right is not simply something that a person profésdes/e an abstract
need or desire to acquire. Instead, a persoa pastectable liberty geroperty right when he
has a legitimate claim of entitlement to somethingegath v. Norwood325 F. Supp. 3d 1183,
1191 (D. Kan. 2018) (internal quotations and citations omitted). “A liberty interest may arise
from the Constitution itself, by reason of guaraniesgdicit in the word ‘liberty’ or it may arise
from an expectation or intereseated by state laws or policiesWilkinson v. Austin545 U.S.
209, 221 (2005).

A property interest is not derived frometiConstitution, but instead is created by an
independent source such as state IeMnnigh 155 F.3d at 1253Fisher Sand & Gravel, Co. v.
Giron, 465 F. App’x 774, 779 (10th Cir. 2012)A person’s interest i benefit is a ‘property’

interest for due process purposes if there are muel or mutually eXit understandings that
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support his claim of entitlement. A contractoodinance, for instance, may create a property
interest in employment.Lentsch v. Marshall741 F.2d 301, 305 (10th Cir. 198#)ternal
guotations and citation omitted¥Ordinarily, one who has a proted [ ] interest is entitled to
some sort of hearing before the goveemtnacts to impair that interestGuttman 669 F.3d at
1114. “[D]ue process is flexible and calls grch procedural protéons as the situation
demands.”ld.

Plaintiffs allege a procedurdlue process violation by def@ant Proverbs, Adventist and
the OB/GYNs at SMMCH because either they revb&einterfered with plaintiffs’ ability to
secure a CPA with admitting privileges at SMMQGwithout notice, a haing, or a right to
appeal and this impaired plaiffis’ contracts with their clientsDoc. 1 at 14 (Compl. 1 82). The
Complaint does not allege any procedural dwegss violations by KSBN. But, it does contend
that the KSBN regulation surrounding the CP4uieements is overly vague. And, plaintiffs
argue, KSBN should regulate CPAs and provide hearings prior to a revocation similar to what is
required if an action is takeagainst an APRN license.

But, the court concludes here plaintiffs do hate a legitimate claim of entitlement to a
protected interest arisingoim the KSBN regulation. Instead, the mutually explicit
understandings are found in the CPA as agbetdleen each APRN and physician. Whether the
CPA gives rise to a constitutionally protectetenest deserving of procedural due process
protections will depend on the circumstanc&he KSBN regulation does allow APRNSs to
perform in an expanded role if a CPA is in pla&zeKan. Admin. Regs. § 60-11-101(a). But,
the APRN and physician jointly develop the tsrauthorizing such a collaborative practiGee
Kan. Admin. Regs. § 60-11-101(b). Thus, where APRNs choose to secure a CPA, the agreement

is between the physician and the APRN. And, thlethat the CPA will be impaired lies in that
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contractual relationship. Like amgher contract between privaterpies, if plaintiffs desire a
certain amount of notice before termination drestprotections surrounding the agreement, they
can negotiate for those types of qait provisions with the physician.

The alleged deficiencies in the KSBN regulatan not rise to a level sufficient to state a
plausible claim that APRNs have a protected isterethe tentative benefits that an APRN may
enjoy from entering into a CPA with a physiciaif-an APRN secures one—and that KSBN has
denied them adequate procedural due procedbdbinterest. Alg, the court finds that
plaintiffs have not stated aalsible claim that APRNs are denied adequate procedural due
process protections if the KSBN does not oveteBeecontractual relationship between the APRN
and the physician to a CPA. One physician’s slenito deprive plaintiffs of a CPA does not
mean the KSBN has deprived plaintiffs of a liberty or property interest in their profeSaen.
Bd. of Regents of State Colls. v. Rdib8 U.S. 564, 575 (1972)I(‘'stretches the concept too far
to suggest that a person is depdwof ‘liberty’ when he simply is not rehired in one job but
remains as free as before to seek anothelPlgintiffs do not allegéhat their nursing licenses
are at risk, that they are deptventirely of the ability to pictice as APRNs without a CPA, or
that they are deprived of the ability to see€PA with another physician if their existing
agreement ends.

Plaintiffs’ vagueness challengesl @ state a claim as well'A statute which is so vague
that men of common intelligence must necefsgriess at its meaning and differ as to its
application violates due procesBrennan v. Occupational Sayetind Health Review Comm’n
505 F.2d 869, 872 (10th Cir. 1974). “Administratiregulations are presumptively valid, and
one who attacks them has the burdé showing their invalidity.”Smaldone v. United States

458 F. Supp. 1000, 1003 (D. Kan. 1973e also City of Albuquerque v. Brown@r F.3d 415,
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429 (10th Cir. 1996) (explaining a regulation gehigiia not unconstitutionlyy vague if it “puts
the regulated party on notice as to what congutquired” or “theegulated party has the
means of obtaining clarifit@n either by making inquirgr through an administrative
process.”). Here, plaintiffs’ alg@tions that the collaborativegmtice regulation is vague merely
are conclusory recitations ofdltlaim’s elements. They have not plausibly alleged how the
statute is so vague that it does not “deliaats reach in wordsf common understanding.”
Brennan 505 F.2d at 872. Indeed, plaintiffs werdeatio operate undehe regulation in the
past, under their CPA with defendant Proverbsldintiffs desire more guidance and oversight
in the regulation, they cdaobby the Kansas Legislatufer such protections.

The court holds plaintiffs here have not simaavprotected interest that is entitled to
procedural due process prdiens from KSBN that could stain a plausible claim for a
procedural due process violation.

D. Conclusion

The court concludes that defemti&laassen, in her officiaapacity as the President of
KSBN, is immune from suit under the Eletdlemendment with respect to Courtf1The court
thus grants defendant Klaassen’s motion to gdisi@ount I. And, téhe extent plaintiffs
intended to sue KSBN itself, KSBN is immuinem suit under the Eleventh Amendment with
respect to both Counts | and IThus, the court dismisses &lbunts against KSBN. The court
dismisses the claims asserted by Midwife PastieWomen’s Wellness for lack of standing.

Finally, the court concludes thatpitiffs have failed to state aguisible claim for relief against

12 When dismissing a case based on sovereign immunity, the Court must dismiss the case without prejudice.
See Rural Water Sewer & Solid Waste Mgmt., Diet.1, Logan Cty., Okla. v. City of Guthr&b4 F.3d 1058, 1069

n.9 (10th Cir. 2011) (“[A] dismissal on sovereign immunity grounds . . . must be wittgjutlise.” (citations

omitted)).
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defendant Klaassen, and, if they were addexpther board members of the KSBN. The court
thus grants defendant Klaassen’s motion to gisi@ount Il. Because the court dismisses all
Counts against defendant Klaassen with this Order, the court directs the Clerk of the Court to
terminate defendant Klaassen as a defendant in this action.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant JoAnn
Klaassen, RN, MN, JD’s Motion tismiss (Doc. 11) is granted.

IT IS FURTHER ORDERED BY THE COURT THAT the Clerk of the Court is
directed to terminate defendant JoAnn KlaasB®h,MN, JD as a defeiaaht in this action.

IT IS SO ORDERED.

Dated this 30th day of September, 2019, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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