Gorenc et al v. Klaassen et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JULIE GORENC, KARA WINKLER, and
MIDWIFE PARTNERS IN WOMEN'S
WELLNESS, LLC,

Plaintiffs,
V.
Case No. 18-2403-DDC-JPO
JANETTA PROVERBS, et al.,

Defendants.

MEMORANDUM AND ORDER

Before the court is plaintiffs Julie Gare, Kara Winkler, and Midwife Partners in
Women’s Wellness, LLC’s Motion to ReconsidBroc. 36). Defendants Adventist Health Mid-
America, Inc. (“Adventist”), Susan Dah, Kathy Gaumer, Laura McMurray, and Lisa
Pazdernik’s (collectively, the “lmorists”) have filed a Response (Doc. 37). Plaintiffs never filed
a Reply. And, the time for filing one has expirdebr reasons explained below, the court denies
plaintiffs’ motion.

Background?!

Julie Gorenc and Kara Winkler are nure@wives holding active advance practice
registered nurse (“APRN”) licenses issued by iansas State Board of Nursing (“KSBN”).

Doc. 1 at 3 (Compl. 1 7-8). Ms. Gorenc and Wakler practice throgh Midwife Partners in

Women’s Wellness, LLC, a Kansksited liability company.Id. at 3 (Compl. 1 9).

! The fact summary below is derived from plaintiffs’ Complaint and viewed in the light mostlis/tva
plaintiffs—the standard employed by the court in its Memorandum & Order ruling on defendaims’ fmot
dismiss.

Doc. 45
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KSBN and Adventist required ahtiffs to have a collaborative practice agreement (a
“CPA") with a private physician as a condition to attending birttshawnee Mission Medical
Center Health (“SMMCH?”").1d. at 5(Compl.  22). Sometime in 20]@aintiffs entered into a
CPA with Dr. Janetta Proverbs, also a namddrdtant in this case, permitting plaintiffs
delivery privileges at SMMCHId. (Compl. [ 21-25). Dr. Proverbs informed plaintiffs that
she would terminate the CPA, effective February 2Qd8(Compl. 11 23-25). Plaintiffs then
sought CPAs with other OBX3&Ns—the Laborists—employed at SMMCH, a hospital owned
and operated by Adventistd. at 5 (Compl. 19 26—-30). Plaiiifis allege that Adventist
maintained internal policies with certain reguirents and limitations that made it difficult for
physicians to agree to enter into a CPA with numsgwives, and “refused to create a policy or
directive encouraging or martd®y the Laborists—or any other physicians—[to] grant a CPA.”
Id. at 6, 24 (Compl. 1 31-32, 131). And, Adventisl the Laborists decled to enter into a
new CPA with plaintiffs wien requested to do std. at 6 (Compl. { 29, 30).

Under regulations adopted by KSBN, APR&s authorized to “make independent
decisions about advanced practice nursing needs of families, patients, and clients.” Kan. Admin.
Regs. 8 60-11-101(a). APRNSs almay make “medical decisiotmsed on the authorization for
collaborative practice with one or more physicidnsd. (emphasis added) This regulation
defines “Authorization for collaborative practicey mean “that an APRN is authorized to
develop and manage the medical plan of argatients or clients based upon an agreement
developed jointly and signed by tA®RN and one or more physiciangan. Admin. Regs.

§ 60-11-101(b).

2 Kan. Admin. Regs. § 60-11-105 provides additional detail about the functions of AR&N=aintiffs,

who practice as nurse-midwives. It damly provides in pertinent part thatich APRNs may “develop and manage
the medical plan of care for patients or clients, basdeauthorization for collabora# practice.” Kan. Admin.
Regs. § 60-11-105(b).



Plaintiffs argue that Kan. Admin. Regs. § 60-11-101 delegatesvit@physicians the
“authority to define each, individual APRN’sgjal privileges.” Docl at 7-10 (Compl. 11 37—
43, 57-59). Plaintiffs contend that the Kansas $lagire delegated authority to KSBN to enact
regulations establishing theles of APRNs “consistent with nursing practice specialties
recognized by the nursing professiond. And, by promulgating Kan. Admin. Regs. § 60-11-
101, KSBN has further delegated that legis&atower to private physicians such as the
Laborists,.e., by allowing APRNs and physicians to entdo collaborative practice agreements
that expand an APRN’s role laclude making medical decisionid.

Without a CPA with a physician employed olding privileges at SMMCH, plaintiffs
could not attend the deliveries of their clieatSMMCH, causing clients to leave plaintiffs’
practice. Id. at 16 (Compl. 11 33—-34). In plaintiffs’ view, because a CPA is required to make
medical decisions or prescribe drugs or, moexgjgally, have admitting privileges at SMMCH,
they must have a CPA to “practice[e] [in] their chosen profession.” Doc. 1 at 5, 13, 23 (Compl.
19 22, 73, 130kee alsdoc. 36 at 2 (“Plaintiffs allegeithat [KSBN] and Adventist required
Plaintiffs . . . to obtain a [CPA] in order to pt@e, including at Adventist’s facility.”). And,
plaintiffs allege that Adventist and the Labtsigefusal to enter into a new CPA with them
interfered with their “propertyral liberty interest[s] in practiog their chose[n] profession” as
well as their “liberty interest ientering [into] private contractstith their own clients, without
providing required due process @otions. Doc. 1 at 5 (Comp. 11 17-18). So, plaintiffs assert a
42 U.S.C. § 1983 claim against Adventist arel lthborists arguing that defendants “knowingly,
willfully[,] and maliciously deprived [p]laintiffs of their liberty and property interests in
practicing in their choseprofession and in their freedom to contract.” Doc. 1 at 23 (Compl.

130).



On August 1, 2019, the court gtad Adventist and the Labot$s Motion to Dismiss.
Doc. 35. The court concluded plaintiffs canadvance a 8 1983 claim because the Laborists
and Adventist are not state actors. Doc. 3BlatPlaintiffs have moved for reconsideration,
asking the court to recall the dismissal @itkclaims against Adventist and the Laborists.

Legal Standard

Plaintiffs’ Motion for Reconsidration invokes D. Kan. Rule3(a). Because plaintiffs
seek reconsideration of a disgog order, this rule directedem to file their motion under Fed.
R. Civ. P. 59(e) or Fed. R. Civ. P. 60. Bugjther one of these Rugl@apply directly here
because the court hasn't entered a judgment[afalther the Federal Ras of Civil Procedure
nor this court’s local rulesecognize a motion for reconsideration when it contemplates a
dispositive order” without a judgmenEerluga v. Eickhoff236 F.R.D. 546, 548-49 (D. Kan.
2006). But, the court nonetheless may consid@iotion for reconsideration “based on the
court’s inherent power to revieits interlocutory orders.’ld.; see alsd-ed. R. Civ. P. 54(b)
(explaining an order that “adjudiest fewer than all the claims thre rights and liabilities of
fewer than all the parties does moid the action [forhny of the claims or parties and may be
revised at any time before the entry of a judgnaeijidicating all the claimand all the parties’
rights and liabilities”). And, in doing so, thewb applies the legalabdards governing a Rule
59(e) or D. Kan. Rule 7.3(b) motiowhich are essentially the sam€offeyville Res. Refining &
Mktg., LLC v. Liberty Surplus Ins. Corg48 F. Supp. 2d 1261, 1264 (D. Kan. 20E&¥luga,
236 F.R.D. at 549.

Rule 59(e) allows a court to alter or amdea judgment “only if the moving party can
establish (1) an intervening atge in controlling law; (2) the ayability of new evidence that

could not have been obtained previously througleezcise of due diligence; or (3) the need to



correct clear error or prevent manifest injusticé/ilkins v. Packerware Corp238 F.R.D. 256,
263 (D. Kan. 2006)aff'd 260 F. App’x 98 (10th Cir. 20083ee alsd. Kan. Rule 7.3(b)
(explaining reconsideration of nahispositive orders must be based on “(1) an intervening
change in controlling law; (2) the availability méw evidence; or (3) the need to correct clear
error or prevent manifest injuséi. So, “[a] motion to recons@t is available when the court
has misapprehended the facts, a party’s posibiotihe controlling law, but it is not appropriate
to revisit issues already addressed or advarmerants that could haveen raised in prior
briefing.” Coffeyville Res. Refinin@48 F. Supp. 2d at 1264 (citiggrvants of Paraclete v.
Does 204 F.3d 1005, 1012 (10th Cir. 2000)).

When reviewing a district cotls decision to deny a motido reconsider under the abuse
of discretion standard, the Téntircuit has described a “clear error of judgment” to mean a
district court’s decision that wsdarbitrary, capricious, whimsical, ananifestly unreasonable
. ... Wright ex rel. Tr. Co. of Kan. v. Abbott Labs., |59 F.3d 1226, 1235-36 (10th Cir.
2001) (internal quotation marks and citationstted). The Tenth Circuit has not defined
“manifest injustice” in the Rule 59(e) contelyt our court “has described the term to mean
direct, obvious, and observable erroHadley v. Hays Med. C{rNo. 14-1055-KHV, 2017 WL
748129, at *2 (D. Kan. Feb. 27, 2017) (internal quotation marks and citations omitted).

Plaintiffs move the coutb reconsider its Memorandum and Order dismissing their
claims against Adventist and the Laborists, arguhat: (1) the court mapprehended plaintiffs’
claims, (2) the court’s Order “caaihs explicit and implicit contradiions of law and fact,” and

(3) the court’s dismissal “would work a migest injustice.” Doc. 36 at 1.



Analysis

Plaintiffs allege Adventist and the Labdsiviolated their “constitutionally protected
rights under color of law” whetihey declined to enter intoGPA with plaintiffs after Dr.
Proverbs had terminated her contract with themc.[36 at 1. Plaintiffassert this decision to
decline affected their “protected liberty and prapémterest in practicing in a lawful profession”
and their “interests in forming contractdd. at 1-2. Plaintiffs antend Adventist and the
Laborists were state actors engaging inidigive acts” by denying them a CPA because
KSBN'’s collaborative practice retation delegates to private phyisiaos the authority to define
which medical decisions APRNs can make or oth&vileges APRNs enjoy when they reach an
agreement with a private physicialdl. Plaintiffs first challenge¢he court’s dismissal Order
arguing the court made legal conclusions audual findings that areontradictory. Then,
plaintiffs argue the court misapprehended theimas in a manner that must be corrected to
prevent manifest injustice.

A. Contradictory Legal Conclusions and Factual Findings

Plaintiffs argue the court made legal cosahms and factual findings about their ability
to practice in their chosen profession that wemetradictory. Plaiiffs contend the court’s
Order determined plaintiffs mustby law—collaborate with a physan in order to practice in

their chosen profession, whilesalconcluding plaintiffs conmtued to hold active APRN licenses

that allow them to practice as nurse-midwives in Kansas even after their CPA was terminated.

Doc. 36 at 2, 5-7.



i. Plaintiffs’ Contention that the Court Held Plaintiffs Must, by Law,
Collaborate with a Physician (Challenging Court’s Order, Doc. 35 at
1-2)

Plaintiffs argue that the cauimeld a CPA was a mandatory requirement to practice as an
APRN. They even cite a particular passagthefcourt’'s Order as the place where the court
reached this conclusiorSeeDoc. 36 at 2, 6 (plaintiffs’ motion teeconsider citing pages 1 and 2
of the court’s Order). But, the court never ditke legal conclusion plaintiffs attribute to it.
Instead, the cited passage of the Order mavaly summarizing plaintiffs’ allegation&eeDoc.

35 at 1-2 (court’s Order citing ptdiffs’ Complaint, where plaitiffs cited to Kan. Admin. Regs.
§ 60-11-101, in the court’s description of tlaetiial background as alleged by plaintiffs for
purposes of the Order). Pldffg’ Complaint continued by alleging that Kansas delegates the
authority to regulate APRNSs to private physiciaAsd, plaintiffs admit they alleged a CPA was
required “in order to practice.” Doc. 36 at 2. réality, the court neveanalyzed the applicable
statutes and regulations or héct plaintiffs’ APRN licensewere entirely dependent on the
existence of a CPA.

The applicable regulatiotited by plaintiffs in their ComplairtKan. Admin. Regs.

§ 60-11-101(a)—provides: “Each APRiKall be authorized to mak&lependent decisions
about advanced practice nursing needswiilies, patients, and clients anabdical decisions
based on the authorization for collaborajwactice with one or more physiciandd. (emphasis
added). Under the regulation, a CPA is atjgideveloped agreement between the APRN and
the physician where the two parties agree how wi#yollaborate to manage the medical plan
of care for patients. Kan. Admin. Regs. 886101(b). So, APRNs must collaborate with a

physician to (a) perform certain acts thatalve making medical desibns; or (b) have

prescribing authority SeeKan. Admin. Regs. 8 60-11-101(age alsdan. Stat. Ann. 8§ 65-



1130(d) (providing APRNsrhayprescribe drugpursuant to a written protocol as authorized by
a responsible physicidmprovided that “[ijnno case shall the scope of authority of the advanced
practice registered nurse exceed the noamdlcustomary practice of the responsible
physician”). Contrary to plaintiffs’ motn, the court never held thalaintiffs’ APRN licenses
were invalidated the moment plaintiftsst their CPA with Dr. Proverbdndeed, the regulation
authorizes APRNSs to make certamlependent decisiondlaintiffs never allege that anyone
took any action against their APRN licensesstéad, they argue they are owed constitutional
protections when a physician or hospital declitoesork with them or grant them the expanded
authority permitted by regulation.

In short, plaintiffs’ argument misintergied the court’s summary of their factual
allegations as a legal holdingt.is not persuasive.

ii. Plaintiffs’ Contention that the Court Incorrectly Concluded Plaintiffs
Continued to Hold ARPN Licenses and Remained Authorized to
Practice as APRNSs in Kansas (Challenging Court’s Order, Doc. 35 at
8)

Plaintiffs’ next argument is tied to theirdorrect belief that the court held a CPA is
required to be an APRN, as dissed above. Plaintiffs takesige with the court’s finding that
“plaintiffs continued to hold APRNIcenses and remained legadlythorized teseek midwifery
practice opportunities in Kansagfguing this conclusion conttigts with the court’s purported
holding. Doc. 35 at 8. But, again, this findingrgmorts with the Kansas regulation. Indeed, it
comes directly from plaintiffs’ Complaint—wheplaintiffs allege Jie Gorenc and Kara
Winkler are licensed APRNSs funaetiing in the role of certified nurse-midwives. Doc. 35 at 1
(citing Doc. 1 at 3 (Compl. 11-8)). Under Kan. Admin. Reg8.60-11-102, the role of “nurse-

midwife” is one of the roles th€eSBN established for APRNsSee alsdan. Stat. Ann. § 65-

1130(c)(1), (c)(3) (the board of nursing “shadlopt rules and regulations applicable to



[APRNSs]” which “[e]stablish role . . . of [APRNSs] which areomsistent with nursing practice
specialties recognized by the nursing professamml which “define the role of [APRNs] and
establish limitations anaestrictions on such role”); KaAdmin. Regs. § 60-11-105 (describing
acts that APRNs functioning in the role of nursemifd are authorized to take). And, plaintiffs
never explain how the loss afCPA with one particular phigsan—though it terminated their
contractual agreement with a physician esgpd at SMMCH and ended their associated
admitting privileges at that hospital—strippeeérthof their APRN licenses or their “right to
practice in their chosen professiorPlaintiffs do allege that a @Pwas required to practice in
the manner they desired-e, in a manner that allows themattend births at SMMCH with
whatever expanded authority agreement they akesireeach with Adveidt and the Laborists.
But, plaintiffs never alleged &t their nursing licenses areresk, that they were deprived
entirely of their ability to praate as APRNs without a CPA, oraihthey were deprived of their
ability to enter into a CPA with other physins when their existing agreement endiadr did
the court ever make such a finding. Instead, @asdirt explicitly explained, plaintiffs were free
to seek employment elsewhere as licensed APRMg.. 35 at 8. They also remained free to
form a collaborative practice agment with another physiciaiCf. Bd. of Regents of State
Colls. v. Roth408 U.S. 564, 575 (1972)I(’stretches the concept téar to suggest that a person
is deprived of ‘liberty’ when heimply is not rehired in one jdtut remains as free as before to
seek another.”).

To be clear—the court’'s summary of thepplecable statutes and regulations does not
conclude that plaintiffs may takany actions outside the scopepefmissible authority conferred
by the Kansas Legislature and KSBN to APRIsctioning as nurse-midwige Plaintiffs’ brief

supporting their motion to reconsidesserts that they “will, upcan order of the Court granting



this motion and finding that they retain theig&éright to practice itheir chosen profession
without a CPA, terminate their current CRAd practice without one.” Doc. 36 atsge also id.
at 6-7 (incorrectly claiming the court determiribdy have exactly the same rights with or
without a CPA). As the court discussed in daetea separate Memorandum and Order granting
the motion to dismiss by a difient defendant—JoAnn Klaassenhier official capacity as
President of KSBN—restrictions on plaintiffs’ &tyi to take certain actions unless they have a
CPA with a licensed physician are rational lirtidas on their APRN licenses. Doc. 38 at 32—
44. So, despite plaintiffs’ arguments that theesynurses, are “objectiyeéqual” to physicians
and should not have to answer to a physicigdake actions they believe they are qualified to
take on their ownseeDoc. 36 at 4, their APRN licenses do goant them authority to take such
actions without a CPA. Insteatiplaintiffs believe they shdd be able to make medical
decisions or prescribe drugstmout a CPA, they may lobby the Kansas Legislature to expand
their authority. The decision by Adventist ahé Laborists not to enter into a CPA with
plaintiffs did not make it “unlawfiufor [p]laintiffs to earn a living as midwives.” See Doc. 36 at
7. And while they no longer could practice astparticular hospitalithout a CPA conferring
certain authority on them, they remained dbleractice as APRNgithin the regulatory
authority granted their pragsion and remained able torpue a CPA elsewhere.

In sum, the court’s previous Order, Doc. 8kl not make contradioty legal conclusions
and factual findings.

B. Plaintiffs’ Argument that the Court Misapprehended Plaintiffs’ Claims and
that the Court Must Recall the Dismssal to Prevent Manifest Injustice

Other issues raised by plaintiffs’ recoresigtion motion challenge the court’s holding

granting the motion to dismiss because Adveatust the Laborists are not state actors. Their

10



reconsideration motion attacks this holdingyuang the court misapprehended their argument
and must revise its ruling to “correct clear ernod @revent a manifest injustice.” Doc. 36 at 5.

Plaintiffs compare the court’s holding tleaprivate hospital and its employees are not
state actors tDred Scott v. Sandfoy®0 U.S. 393 (1857) arfélessy v. Fergusori63 U.S. 537
(1896)2 Doc. 36 at 4-6. In drawing this comparis plaintiffs take issue with an analogy the
court used to illustrate how plaintiffs securing APRN licenses does not mandate any hospital or
physician to offer them a CPA. The court congaithis relationship witbther forms of state
licenses, noting that a person may secure @&silicense, but thidoes not require a car
dealership to offer the licensed driver a leageement for a desired car. If the car dealership
declines to offer a lease, thewdr still maintains her driver’scense. And, likewise, when a
physician decides not to enter irddCPA, the nurse still maintaimer APRN license. Doc. 35 at
9.

Plaintiffs assert the court’s analogysapprehended claims by two licensed
professionals. Doc. 36 at 5. And, they contenel,court has considered their claims “under an
inappropriate and dismissive standard,” anddimilized” them by using this analogy to “justify
Kansas’ restriction of [their] rights on a basis which the [c]ourt reeegris not rationally
related to any legitimate state interest” The court’s holding in no way minimizes the
licensed, professional standing of plaintiffastead, the analogy merely demonstrates two

important aspects of our system of laws. Fpsiate parties are frége contract with one

3 The court is not impressed by plaintiffs’ argemhthat its ruling reinvigorates the holding$ired Scott
andPlessy. The former held that African descendants imported in to the United States and sold as slaves “were not
included nor intended to be included under the word ‘citizens’ in the [Clonstitution, and could not claim &ny of th
rights and privileges which that instrument providedaiod secured to citizens of the United States . Plessy

163 U.S. at 559 (Harlan, J., dissenting) (comparind’tessydecision tdDred Scott. The latter held that

Louisiana, consistent with the Thieieth and Fourteenth Amendments to the Constitution, could require citizens of
different races to ride in separate railway cdds.at 548-52. The difference beten the legislative decisions at

issue in those cases and the onéssake here are plainly evident.

11



another.See Steele v. Drummqr¥5 U.S. 199, 2051027) (“[I]t is a matter of great public
concern that freedom to contractrat lightly interfered with.”)Morta v. Korea Ins. Corp840
F.2d 1452 (9th Cir. 1988) (“[P]eople have the righithin the scope of what is lawful, to fix
their legal relationships by private agreement . . C8ntrinex, LLC v. Darkstar Group, Ltd.
No. 12-2300-SAC, 2012 WL 5361507, at *2 (D. K&rt. 31, 2012) (explaining freedom of
contract principles control urds the agreement would violate pulgiicy or is unreasonablé).
They enjoy a co-equal right, howeyapt to contract with othersSecond, contractual decisions
made by CPAs between a physician and aRKXBo not amount to state action taken under
color of state law for APRN licensing requiremenBeeDoc. 35 at 6-11.

The Kansas regulations for collaboratpractice describe CPAs as “an agreement
developed jointly and signed by the APRN and onmore physicians.” Kan. Admin. Regs. §
60-11-101(b). Itis an optional agreement and awag-street. No APRN is forced to agree to
a CPA with a physician against heitl; and vice versa. Instead, lboparties are free to develop
a contractual agreement that stitsir needs, within the statuy and regulatory provisions
governing their respectideenses and the authorizations tbame with them. And, in the
Order on Adventist and the Laborists’ motiordiemiss, Doc. 35, the court did not reach the
guestion whether Kansas'’s collaborative practigelegions restricting aAPRN’s authority to
take certain actions unless a CPA is in place aienally related to any tgtimate state interest,
as plaintiffs contend thcourt already decided&eeDoc. 36 at 5 (claiming the court recognized

7

the collaborative practice regulations are not “rationally related to any legitimate state interest

4 In the situation here, KSBN, through the authoritiedated to it by the Kansas Legislature, explicitly has
provided for CPAs by agreement, indicating CPAs areérptiblic’s interest and do not violate public policy.

12



but still found a way to “justify Kansagestriction of Plaintiffs’ rights”)? Instead, the court
merely considered whether Adventist and thbdrests were state actors—a requirement of a
viable claim under 42 U.S.C. § 1983eeDoc. 35 at 6-11.

Plaintiffs reveal the crux of theireensideration motion—al indeed the equal
protection argument advanced by their Complaiat page four of their motion. There,
plaintiffs argue:

The Court infantilized Plaintiffs, reducingdtiffs’ claims from those of respected

professionals who have Constitutionally protected rights to those of a whiny,

“entitled” teenagers who beke life owes them uneszad privileges. In the

process, the Court demonstrates the vetyre of the equadrotection claim that

Plaintiffs allege was vialted: nurses and midwivagespite being objectively equal

to physicianswithin their scope of practice, astill “consideredas a subordinate

and inferior class of beings, who had beehjugated by the dominant [profession],

and, whether emancipated or not, yet remaisubject to theiauthority, and had

no rights or privileges but such as teasho held the power and the government

might choose to grant them.”

Doc. 36 at 4 (emphasis added) (brtskin plaintiffs’ motion) (quotingred Scott60 U.S. at
404-05 (as quoted Rlessy 163 U.S. at 559-60)). The court takes no position whether
plaintiffs—as nurses and midwivesare “objectively equal to physans within their scope of
practice.” Id. Deciding whether Kansas-licensed nurse nivé are equal, superior, or inferior
to physicians is a decision assigned by ourrdds system to thKansas Legislature and
licensure boards its has chosen to cre@itee court finds no legauthority empowering the
federal courts to interfere with their dsions. Certainly, plaintiffs cite none.

Plaintiffs analogize their siition to a commercial truckigier, who has her own vehicle

and independent business, but then is requirgeétt@approval from a multi-state competitor for

5 In a later Order deciding JoAnn Klaassen’s motion to dismiss, the court did reach the quiestien the

Kansas collaborative practice regulations are rationally related to a legitimate state interest. The court held that the
regulations satisfy the rational basis test and plaintiffs thus failed to state a plausible claim against defendant JoAnn
Klaassen.SeeDoc. 38 at 32—-44.

13



her independent commercial license to renaaiive. Plaintiffs contend the collaborative
practice regulations allow their competitors tmtrol their licenses arability to practice as
nurse-midwives. Doc. 36 at 6. And so, plaintiffs argue, the court must reconsider whether
Adventist and the Laborists exercised state aetioen they “deprive[d] them of the ability to
earn a living in a lawful occupian” and rendered their APRNcknses “worthless” by declining
to enter into a CPA granting them privileges at SMMQ#. Plaintiffs argue the collaborative
practice regulations grant physicgastate legislative power aatlow them to use that power
impermissibly for personal gainke., physicians advance their owrterests as competitors of
plaintiffs by not agreeing toollaborate with plaintiffs.ld. at 2—3.

But, plaintiffs’ analogy is not aligned witie situation at hand. Plaintiffs’ APRN
licenses remained active and their license st@itliaot depend on a opetitor. Plaintiffs
depended on Dr. Proverbs for their admitting peigds at SMMCH—but not for their ability to
practice as APRNs. Imagine a licensed coneimaétruck driver opeating an independent
business who elects to enter into an agegrwith a trucking competitor. Under this
agreement, the licensed commercial truck drividragsist that competitor by serving routes the
competitor had concluded he couldn’'t handh his own. And, undé¢hat contractual
relationship, the commercial truck driver may rgeeauthority to take certain actions he could
not take on its owrg.g, use certain trucks or facilities tithe competitor has been authorized to
use. But, this contractual relationship doesréamthat the competitor is regulating a substantial
portion of truck drivers who holdommercial licenses. Instead, the competitor’s decisions only
affect those drivers who have agreed by @mttto the terms of the mutually agreed
collaboration. If the competitor chooses to émat contractual relationship in accordance with

the contract terms, the commercial truck drivan seek an agreement with another trucking

14



business on similar or different terms. Andtjbecause the commercial truck driver isn’'t
permitted to continue driving the same routeaaress the same facilities he enjoyed during the
term of the earlier contractual relationsdiges not mean the commercial truck driver is
precluded from operating his buegs. Instead, the commerdiaénse issued by the State of
Kansas remains in effect just as plaintifi®RN licenses here remained in effect.

Again, plaintiffs misinterpeted the court’s summary fscts as holding they are
“prohibited by law from practicig a lawful profession and eangia living” without a CPA.
Doc. 36 at 5. Their former CPA with a phyait allowed them certaiprivileges with one
physician and the hospital where she helditohg privileges. For whatever reason, the
physician chose to end that cowrtrel relationship. But, the barists and Adventist were not
required to reach the same agreetrwith plaintiffs, nor wer¢hey acting under color of state
law when they chose not to contract with plafstifPlaintiffs have not demonstrated any clear
error or manifest injustice in ¢hcourt’s state actor analysis.

Moreover, plaintiffs reassert arguments tbart has already consiat. Plaintiffs argue
that “no party submitted any argument that [p]ldistere still authorized to practice without a
CPA.” Doc. 36 at 5-6. This is simply wron@efendants argued that plaintiffs should lobby
the legislature if they want to eliminate mggtions on plaintiffs’ ablity to make medical
decisions unless a CPA is in plamrewant the state to require pligians to grant them a CPA.
Doc. 16 at 1-3. Defendants spéegafly argued that plaintiffs

do not contend that the reflséthe Adventist Defendante enter into a CPA with

them inhibits their midwifery practice img other facility in Kansas (much less in

any other State). The aiyl to practice in other falities would certainly

underscore that any CPA between a physialad the Plaintiffs or any other APRN

is the result of discretioand independent medical judgment, as opposed to a state

function.

Id. at 16.
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Plaintiffs equate the ability to make medidakisions or have admitting privileges at
SMMCH with the ability to practice in their chosen professiwithout a CPA with Adventist
or the Laborists, plaintiffsantend they “had no rights” andwld not practice in their chosen
profession. Doc. 36 at 6. But, noticeably nrigsirom plaintiffs’ motion is any citation to
persuasive or binding authorigyiggesting the court’s determiima that defendants were not
state actors was wrorigPlaintiffs are rehashing argumettigy already made, and that the court
already consideredSeeDoc. 35 at 6-8 (explaining thatgitiffs continued to hold APRN
licenses despite losing delivery privileges aaaticular facility—SMMCH—and that a private
person is not converted into a state actor by ergatiternal policies orupervising APRNSs at its
facility, which are not functionexclusively reserved to the stat even where the acts are in
accordance with authority gria under a state statuta); at 8—11 (explaining merely invoking

state legal procedures does astablish a symbiotic relationshapd plaintiffs have not shown

6 Other tharPlessyandDred Scottplaintiffs cite only one other case irethmotion to reconsider directed at
the court’s state actor analysis. Plaintiffe @ footnote in the concurring opinionUmited States v. Morga635

F. App’'x 423, 465 n.5 (10th Cir. 2015), for the propositioat the “use of state law to advance private interests
ahead of legitimate government interesti¢sislf a recognized wrong.Doc. 36 at 2—3. Rintiffs contend the court
cited “no authority for the proposition that an actor who abstste power for personal gain cannot be said to [be] a
state actor for purposes$ [a §1983] claim.”Id. at 2. Plaintiffs contend Adwéist and the Laborists were state

actors who abused state power (the collaborative practicatiegilifor personal gain veim they declined to agree

to a CPA, which is in the governmémninterest, with plaintiffs.

But, Morganis inapposite.Morganwas a criminal case involving a stdégislator who took bribes to
introduce and pass a certain billlorgan, 635 F. App’x at 425-27, 465. The government appealed his light
sentence where, at the sentencingdibtict court had taken into account the fact that no one had complained about
the legistlation.ld. at 443, 465.The footnote ifMorgancited by plaintiffs discussescase where a former judge
was convicted of conspiracy to obstruct the administration of justice and to defraud the UnitedGtatets5 n.5.

The former judge challenged his conviction, arguing thecjabdecisions he made as part of the conspiracy were
“legally sound.” Id. TheMorganconcurring opinion explains that when a public official takes government action
for personal gain it is inexcusable, even if theaaetHf it had been taken without the associated bribe or
conspiracy—may have been sound. at 465 & n.5.

TheMorgancase does not persuade the court that Adventist and the Laborists—a private hospital and
private physicians—were state actors abusing state poweerfsonal gain. Plaintiffs ignore all of the cases the
court cited in its analysis to reach the conclusion thaeAtist and the Laborists aretrstate actors, Doc. 35 at 6—
11. As the court previously explained, under certaituoistances a private person could be considered a state
actor. But, not all actions taken with authority granted by statute convert a persostattoactor. Plaintiffs did
not meet their burden to show state action. Nor do plaintiffs now rely on any legal authority that calls into question
the cases cited by the court.
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how Adventist and the Laborists’ refusal to eniteo a CPA establishes the requirements of
interdependent relationship and aos that benefit the state).

To be sure, the collaborative practice regjohs allow an APRN to make certain
decisions, in collaboration with a licensed phigsi¢that they could nahake otherwise. And,
when Adventist and the Laborists declined to emt® a CPA with plaintiffs, plaintiffs did not
secure the desired privilegasSMMCH. But, they were not prohibited from seeking those
privileges elsewhere. And, their APRN licesgsemained intact. As previously explained,
Adventist and the Laborists were not acting under colstai& law when they declined to enter
into a CPA merely because applicable regafetipermitted CPAs by joint agreement. Instead,
these resemble decisions made in a varieprafiessional settings wheeticensed professionals
occupy a supervisory role over employees or inddpet contractors. Plaintiffs failed to meet
their burden to establish Adveritend the Laborists’ actions rosethe level of state action.

Plaintiffs’ final argument challenges KSBN¥somulgation of the collaborative practice
regulations. SeeDoc. 36 at 8 (arguing it “is a manifest injustice to allow a state agency[—
KSBN—] to knowingly and openly pursue a politat is contrary tdhat of the state
legislature”). This argument exceeds the scopgbefrder at issue here. The challenged Order
never addressed plaintiffs’ claims against KSBNstead, it dismissed the claims against other
defendants.

In sum, plaintiffs have not asserted anyspasive challenges to the court’s conclusion
that Adventist and the Laborists were not staterac Nor did the court misapprehend plaintiffs’
claims or arguments. Plaintiffisiotion seeks to “revisit issuedready addressed,” which is not
permitted. Ferluga, 236 F.R.D. at 549 (citin§ervants of Paraclet204 F.3d at 1012¥ee also

Comeau v. Rup@10 F. Supp. 1172, 1175 (D. Kan. 1992) (explaining that a party seeking
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reconsideration may not revisitsues already addressed). &bthe reasons explained above,
the court denies plaintiffs’ Motion to Reconsider.
IT IS THEREFORE ORDERED BY THE COURT THAT plaintiffs’ Motion to
Reconsider (Doc. 36) is denied.
IT IS SO ORDERED.
Dated this 23rd day of March, 2020, at Kansas City, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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