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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ELSA T. ABRAHAM, also known as
ELSA ABRAHA,

Plaintiff,
Case No. 18-2410-DDC-TJJ
V.

GOLD CROWN MANAGEMENT LLC,

Defendant.

MEMORANDUM AND ORDER

On February 6, 2019, the court dismissed this case. Doc. 21. The court did so because
pro se plaintiff Elsa T. Abraham had failedfile an Amended Complaint by February 1, 2019,
as the court had directed herdi, after it had concluded thaltintiff's original Complaint
failed to state a claim for reliefSee id. The court also entered a Judgment dismissing plaintiff's
case. Doc. 22.

On February 20, 2019, plaintiff fitetwo documents with the courtFirst, plaintiff filed
a “Motion for Extended Time.” Doc. 23. Bone-page motion asks the court to extend
plaintiff's time for filing an Amended Complaino March 15, 2019. Second, plaintiff filed an
“Opposition to Dismiss.” Doc. 24. This one-padmd recites that plaintiff “[has] not received

any letters from the court in regards to Amah@®mplaint to be filed with the courtsld. at 1.

! Because plaintiff proceeds pro se, the court construes her filings libe3aklyHall v. Bellmgn

935 F.2d 1106, 1110 (10th Cir. 199hplding that courts musbastrue pro se litigant’s pleadings

liberally and hold them to a less stringent standard than formal pleadings drafted by lawyers). But, under
this standard, the court does not assume the role as plaintiff's advGeatett v. Selby Connor Maddux

& Janer, 425 F.3d 836, 840 (10th Cir. 2005). The court does not construct arguments for plaintiff or
search the recordd.
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The docket reflects, however, that the Clerk ef @ourt has mailed all filings in this case to
plaintiff by regular mail to the mailing address she has provided to the Grat.e.g.Docs. 12,
14, 17, 19, 21, 22Plaintiff’'s “Opposition to Dismiss” alsasks the court to grant plaintiff an
extension of time until March 15, 2019, to filer Amended Complaint. Doc. 24 at 1.
Defendant has filed a Response agpg plaintiff’s motion seeking aextension of time. Doc.
25.

Because plaintiff has filed her motion aftbe court has entered Judgment in the case,
the court construes her motion either as onéemader Federal Rule of Civil Procedure 59(e)—
asking the court to alter or angta judgment—or one seeking relief from a final judgment under
Federal Rule of Civil Procedure 60(b).

Rule 59(e) allows a court to grant a mottoralter or amend a judgment “only if the
moving party can establish (1) an intervening chang®ntrolling law; (2) the availability of
new evidence that could not haween obtained previously through the exercise of due diligence;
or (3) the need to caect clear error or prevent manifest injustic®Vilkins v. Packerware Corp.
238 F.R.D. 256, 263 (D. Kan. 2008)fd 260 F. App’x 98 (10th Cir. 2008). Rule 60(b) permits
a court to relieve a party from aél judgment for the following reasons:

(1) mistake, inadvertence, surprise, esicusable neglect; (2) newly discovered

evidence that, with reasonable diligenoayld not have been discovered in time to

move for a new trial under Rule 59(k8) fraud . . . misrepresentation, or

misconduct by an opposing party; (4) thelgment is void; (5) the judgment has

been satisfied, released, or discharged;.or (6) any other reason that justifies

relief.
Fed. R. Civ. P. 60(b). Relief under Rule 60(b) is “extraordinary and may only be granted in
exceptional circumstancesl’aFleur v. Teen Help342 F.3d 1145, 1153 (10th Cir. 2003)

(citations and internal quotation marks omitted)losing party may nanvoke Rule 60(b) to

rehash or restate issues athgaddressed, or present new argots¢hat the party could have



raised in earlier filingsSee Van Skiver v. United Stat@s2 F.2d 1241, 1243 (10th Cir. 1991),
cert. denied506 U.S. 828 (1992) (explaining that atgpanay not invoke Rul&0(b) to revisit
issues already addressed advanc[e] new arguments or suppogifacts which were otherwise
available for presentation when the original summary judgment motion was briefed” (citation
and internal quotation marks omitted)). And, plaety seeking relief from a judgment bears the
burden to demonstrate the prerequssdatitling her to such relieid. at 1243-44 (explaining
that a movant must show “exceptional circumséanby satisfying one anore of Rule 60(b)’s
six grounds for reliefrom judgment.”).

Here, the only reason plaintiff provides foe tbourt to grant her the relief she seeks is
that—she contends—she “[has] not receivedlatigrs from the court in regards to Amended
Complaint to be filed with the courts.” Dd®4 at 1. Based on this conclusory assertion, the
court could set aside the Judgment under Rule 6Q(l){tLfinds that plaitiff failed to file her
Amended Complaint in a timely manner because of “excusable neglect.” Fed. R. Civ. P.
60(b)(1). Excusable neglect “is a somewhasit concept and is not limited strictly to
omissions caused by circumstances beyond the control of the moRameéer Inv. Servs. Co.
v. Brunswick Assocs. L,A07 U.S. 380, 392 (1993) (citatioasd internal quotation marks
omitted). But, a party’s “inadvertence, ignorant¢he rules, or mistakes concerning the rules
do not usually constitutexcusable’ neglect.d.

The determination of whether neglect is esatle “is at bottom an equitable one, taking
account of all relevant circumstancagrounding the party’s omissionltl. at 395. The factors
to consider when making this determinatioclinle “the danger of pjudice to the [opposing
party], the length of the delayd its potential impact on judicipfroceedings, the reason for the

delay, including whether it was within the reaable control of the movant, and whether the



movant acted in good faith.Id. But “perhaps the most imparit single factor” to determine
whether neglect is excusalie’[flault in the delay.” Jennings v. River894 F.3d 850, 857

(10th Cir. 2005) (citations and internal quotatimarks omitted). “An additional consideration
is whether the moving party’s untigng claim is meritorious.”ld. (citing Cessna Fin. Corp. v.
Bielenberg Masonry Contracting, In@15 F.2d 1442, 1444—45 (10th Cir. 1983) (discussing, in
the context of a motion to set asid default judgment, the needatid frivolous litigation)).
Though these factors guide the court’s inquirg, ékcusable neglect determination, ultimately,
is an equitable decision that’s coritiiexd to the court’s sound discretio8ee Bishop v.
Corsenting 371 F.3d 1203, 1206 (10th Cir. 2004) (revimyvexcusable neglect decision under
abuse of discretion standard).

After considering the relevarddtors, the court exercisesdiscretion to grant plaintiff's
request to set aside the Judgneemd allow her to file an AmendeComplaint out of time. Most
of the factors favor granting pldiff leave to file an Amende@omplaint out of time because
(2) little danger of prejudice to defendant ¢éxiwhen plaintiff just filed her case in August 2018,
the court never entered a Scheduling Orderdisbvery hasn’t commenced; (2) the length of
plaintiff's delay isn’t too significant—she filed her motion askfongleave to file her Amended
Complaint out of time just 19 days after the orad deadline expired, and (3) no evidence exists
that plaintiff has acted in bad faith.

Yet, the court notes that perhaps the nsagtificant factor in the excusable neglect
determination—e., fault in the delay—favordenying plaintiff's motion.Jennings 394 F.3d at
857. Although plaintiff contends @l she never has received aayrespondence from the court
about filing an Amended Complaint, the #etreflects that the Clerk has mailed all

correspondence to plaintiff at heddress of record. Our courlktxal rules provide that such



mailing is sufficient notice SeeD. Kan. Rule 5.1(c)(3) (“Any nate mailed to the last address
of record of an attorney or pro se party is igfnt notice.”). And if pintiff didn’t receive the
mailing because she is no longer resides matdress of record, plaintiff neglected her
responsibility to inform theaurt of any address changeSee id(“Each attorney or pro se party
must notify the clerk in writing of any einge of address ¢elephone number.”see also In re
Gregory, 24 F. App’x 921, 923 (10th Cir. 2001) (affirmidgstrict court’s deral of a Rule 60(b)
motion where pro se debtors faileo respond timely to a cowtder that was mailed to the
debtors’ address of record and the debtors nef@mied the clerk of theithange of address).

Also, defendant reports thalaintiff never has complieditih her Rule 26 disclosure
obligations, as the court had ordered. Betbeecourt dismissed themase on February 6, the
court had ordered the partiesexchange Rule 26 disclosures by January 15, 2019. Doc. 15.
The docket reflects that defendant served its R@ldisclosures by the deadline (Doc. 18), but it
shows no service by plaintiff. And defendant repdinat plaintiff still neer has served her Rule
26 disclosuresSeeDoc. 20 at 2see alsdoc. 25 at 3. These failures provide additional
examples of how plaintiff has tredtéer obligations with indifference.

Nevertheless, the court exercises itsmigon to grant plaintiff relief under Rule
60(b)(1). The court sets asidethbudgment in this case. Antwill allow plaintiff one more
opportunity to file an Amended Complaint—one that must cure the deficiencies the court
previously has identifiedT he court orders plaintiff to file her Amended Complaint on or
before March 15, 2019. If plaintiff failsto file her Amended Complaint by this deadline,
the court again will dismiss her case.

IT ISTHEREFORE ORDERED BY THE COURT THAT plaintiff's “Motion for

Extended Time” (Doc. 23) is granted.



IT ISFURTHER ORDERED THAT the Judgment (Doc. 22) prieusly entered in this
case is set aside.
IT ISFURTHER ORDERED THAT plaintiff must file an Amended Complaint on or
beforeMarch 15, 2019. If plaintiff failsto do so, the court again will dismiss her case.
IT 1SSO ORDERED.
Dated this 6th day of March, 2019, at Kansas City, Kansas.
g/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge




