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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KATHY V. BEDDOW,
Plaintiff,
V. Case No. 2:18-CV-2442-JAR-TJJ
JAY RHODESAND J. STREEVAL,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Kathy Beddow bringsuit against Defendants Jay Rhodes and Jason Streeval in
their individual capacities alleging that thaplated her Fifth Amendment right to equal
protection® Plaintiff is disabled, and she visithdr son at the United States Penitentiary
(“USP”) Leavenworth in 2016. The electronic aliiiwas inoperable on several occasions, and
visitors were sometimes permitted to access thétjaitirough the rear gate or participate in
video conference visitatiorPlaintiff claims that instead oflalving Plaintiff rear gate access to
the facility, she either libto climb the 43 stairs to the frotdor or leave the facility without
seeing her son.

Before the Court is Defendants’ Motion tosbiiss, or in the Alternative, Motion for
Summary Judgment (Doc. 66). They ast®at (1) Plaintiff cannot stateBivensclaim, (2) they
are entitled to qualified imamity, (3) Plaintiff's request for imjnctive relief is moot, and (4) to
the extent Plaintiff alleges a claim under the Fald€ort Claims Act (“FTCA”), she fails to state

a plausible claim for relief. The motion is fullyiéied and the Court is prepared to rule. For the

IPlaintiff also asserted d@fighth Amendment claim, but in her responsive brief, she concedes that her
claim is not cognizable and she will no longer pursue it.
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reasons set forth in detail below, the Couangs Defendants’ Motion tDismiss, or in the
Alternative, Motion f@ Summary Judgment.
l. Legal Standard

Defendants filed a Motion to Dismiss,iarthe Alternativefor Summary Judgment.
Both Defendants and Plaintiff include attedmts to their briefing. Defendants include
declarations from both Rhodes abtleeval. Plaintiff attacheswaral exhibits to her response,
including declarations from PIdiff, Plaintiff's son, and anothetisabled individal who visited
USP Leavenworth in late 2016. The Court coased several of these documents in deciding
this motion, and thus the Court construe$eRdants’ motion as one for summary judgntent.

Summary judgment is appropigaif the moving party demonstrates that there is no
genuine dispute as to any material fact and that it is ehtdl@gidgment as a matter of l&win
applying this standard, the court views the enick and all reasonable inferences therefrom in
the light most favorable to the nonmoving pdrt§There is no genuine issue of material fact
unless the evidence, construed in the light rfengirable to the nonmoving party, is such that a
reasonable jury could return a verdict for the nonmoving part.fact is “material” if, under

the applicable substantive law, it is “essairtb the proper disposition of the claif.An issue

2SeeFed. R. Civ. P. 12(d). Because Plaintiff is pro se, Defendant also provided Plaintiffievigrquired
“Notice to Pro Se Litigant Who Opposes a Motion for Sumndaggment.” The Court notes that Plaintiff objects
to Rhodes’ declaration, and two attaclestiibits, by asserting that they menot properly authenticated. Rhodes
signed his declaration under penalty of perjury and thus the Court finds it properlytiaatednSeeFed. R. Evid.
901.

SFed. R. Civ. P. 56(akee also Grynberg v. Tot&i38 F.3d 1336, 1346 (10th Cir. 2008).
4City of Herriman v. BeJI590 F.3d 1176, 1181 (10th Cir. 2010).
SBones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004).

SWright ex rel. Trust Co. of Kan. v. Abbott Labs., I2&89 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).



of fact is “genuine” if‘the evidence is such that a reasdagbry could return a verdict for the
non-moving party.”

The moving party initially must show the ahse of a genuine issud material fact and
entitlement to judgment as a matter of fa@nce the movant has met this initial burden, the
burden shifts to the nonmoving party to “settiospecific facts showing #t there is a genuine
issue for trial.® The nonmoving party may not simplysteipon its pleadings to satisfy its
burdent® Rather, the nonmoving party must “set fasfiecific facts that would be admissible in
evidence in the event of trial from which gioaal trier of fact could find for the nonmovarit.”
To accomplish this, the facts “must be identifizdreference to an affidavit, a deposition
transcript[,] or a specifiexhibit incorporated thereirt? The non-moving party cannot avoid
summary judgment by repeating conclusory i, allegations unsupported by specific facts,
or speculatior?

Finally, summary judgment is not a “disfaedrprocedural shortti on the contrary, it
is an important procedure “designed ‘to sedheejust, speedy and inexpgve determination of

every action.”® In responding to a motion for summary judgment, “a party cannot rest on

Thomas v. Metro. Life Ins. C&31 F.3d 1153, 1160 (10th Cir. 2011) (quotikrlerson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)).

8Spaulding v. United Transp. Unip279 F.3d 901, 904 (10th Cir. 2002) (citiBglotex Corp. v. Catrett
477 U.S. 317, 323-24 (1986)).

SAnderson477 U.S. at 256.
19d.; accord Eck v. Parke, Davis & G&56 F.3d 1013, 1017 (10th Cir. 2001).

IMitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quotkader, 144 F.3d at
671).

2Adams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000).
BArgo v. Blue Cross & Blue Shield of Kan., |52 F.3d 1193, 1199 (10th Cir. 2006) (citation omitted).
HCelotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).



ignorance of facts, on speculation, or on suspiand may not escape summary judgment in the
mere hope that something will turn up at trigl.”
. Facts

The following facts are uncontroverted, stgeld to, or viewed in the light most
favorable to Plaintiff as the nonmoving pattyPlaintiff brings suit against Jay Rhodes and J.
Steeval. Plaintiff’'s son was incarcerated &RJeavenworth in 2016. It is a medium-security
facility that houses male inmates. Rhodes wa<dhaptain in charge dfaily operations at USP
Leavenworth in 2016. Specifically, Rhodesveel as Captain from December 2014 through
February 2017. Steeval was the Associatedétaat USP Leavenworth from November 15,
2015, until April 15, 2018.

Plaintiff suffers from Chronic Obstructivulmonary Disorder (“COPD”) and several
other medical conditions. She requires anlaryiaid to assist hhan breathing. These
conditions qualify her to be designated as heaqgbed/disabled. The Missouri Department of
Motor Vehicles has designated Plaintiffresdicapped for the past several years.

USP Leavenworth offers a general populationate visitation program. This program
allows face-to-face contact visitation on Friday®tlyh Mondays. Visitors are allowed to take
pictures, hold hands during the visit, play aertboard games and card games, and embrace and
kiss at the beginning arehd of the visit.

The visitation room in USP Leavenworthiegated inside the front entryway of the
facility. To obtain access, an individual musatlk up 43 stairs. USP Leavenworth also has an

electronic chairlift, assistindisabled individuals up the 43asts, but it was inoperable during

5Conaway v. Smittg53 F.2d 789, 794 (10th Cir. 1988).

%The facts are taken from Plaintiff's Amended Complaintrom the uncontroverted facts set forth in the
parties’ briefing and declarations.



most of 2016. The electronic cHdt has a history of being inopable and was written about in
a published book.

Due to the chairlift's inoperability, at timethie captain at USP Leavenworth allowed rear
gate access for inmate visitation. The reae ggon the ground leand does not require
climbing stairs. When visitors were allowed rgate access, staff would escort the visitors
through the rear gate from thadk of the institutionthrough the main comor, to the visiting
room located near the front of the facility. fig this time, the institution would be placed on
lock down status requirgnall units to be locked and inmatevement restricted to ensure the
safety of visitors, staff, and inmates. Thiecess interrupted thegelar operations of the
facility and required staff to be diverteain their regular duties to escort visitors.

While escorted through the premises, visitcould see the internal layout of the
institution, staffing levels, andaft locations. Inmates could take advantage of the situation.
Due to these concerns, different wardens toflerdint stances regarding rear gate access to
visitors. Staff were instructed to inforttmeir chain of command when the chairlift was
inoperable so the Warden could be appriseti®situation and makedeetermination regarding
rear gate access.

Plaintiff was an approved visitor on her sow'siting list which allowed her to visit him
during visiting hours. Plaintiff ded to check on the status oktlhairlift prior to visiting her
son each time. Every time Plaiftalled, she was told it was opé&oamal. She alleges that it
was inoperable on six different occasions whlee arrived. On eadatcasion Plaintiff
requested accommodation, such as rear gate asbessas denied. Plaintiff proceeded inside
the facility three different times without theeusf the chairlift. On these occasions, she

experienced pain and suffering.



Plaintiff and Plaintiff's son repeatedly monunicated with the Bability Rights Center
and the ACLU about the chaitli$ inoperability and that reasable accommodations were not
being made for Plaintiff. Plaintiff's son submitted seven informal administrative grievances
while in USP Leavenworth alleging that Plaifhtvas being discriminated against because she
was not allowed rear gate acceBsaintiff states that Rhodes agrededhllow Plaintiff rear gate
access on November 24, 2016 if Plaintiff’'s soreagdrto informally resolve and drop the seven
grievances.

On November 21, 2016, Rhodes issued emorandum changing the existing general
population inmate visitation procedsrfor disabled visitors utilizg the electror chairlift to
gain access to USP Leavenworth. The memaveltbdisabled visitors to have a no contact
video visit, not to exceed two hawhen the chairlift wainoperable. On this date, Rhodes told
Plaintiff's son that the new videvisitation policy apfed to him and Plaitiff, and Plaintiff
would not be allowed reayate access on November 24.

Plaintiff visited her son on Novemb24, 2016, and the electronic chairlift was
inoperable. She inquideabout the video visitation prograand the BOP staff member stated
that she did not know about the praxgy. Plaintiff was told that ghcould either climb the stairs
or go home because she could not obtain rearagatess. Plaintiff climbed the stairs because
she wanted to see her son on his birthday. Sitessthat she was iedr of passing out while
climbing the stairs and was in pdor several days after the visit.

On or around November 28, 2016, Plaintiff spakth a local news outlet, Fox 4 News
Problem Solvers Department, about the ongoing issune inoperable chairlift. Plaintiff,
Plaintiff's son, and several othiedividuals spoke to the newsp@ter. The segment was aired

on December 1, 2016.



On December 2, 2016, the Warden issued an email approving BOP custody staff to work
overtime on Saturdays and Sundays to allow gase access to the fiti. The email also
directed staff that they must inform Captain Rhodes prior to anynsitering the rear gate,
and once approved, the visitwould be escorted to and from the rear gate.

From September through November 2016, rRiffialleges thatwo other disabled
individuals, Mr. Thornbrugh anklr. Knunzler, were granted accommodation through rear gate
access when they visited USP Leavenworth, butatseflatly denied access. She claims that
they were allowed rear gate access on fopaisge occasions from September to November
2016. Plaintiff states that she and her son wedethat she would not be allowed to enter the
rear gate at the same time as Thornbrugh because she lived within the Kansas City area, but
Thornbrugh did not.

Plaintiff provides a declaration from Knuneheith her response brief. In this
declaration, Knunzler states the is disabled and relies on @ectronic motorized wheelchair
50 percent of the time. Knunzle son was incarcerated in USP Leavenworth from October 1,
2016 through April 2017. Knunzler stated thatwas granted rear access on two different
occasions in November 2016.

On April 21, 2017, a new chairlift was installat the entrance of USP Leavenworth.
There were no further operational problems witih¢hairlift from the time it was installed until
the time Streeval left the facility in 201®laintiff's son is currently incarcerated in a

correctional facility in Ohid.

"The facts do not demonstrate when he was moved. There are no allegations or facts demonstrating
electronic chairlift or accessilty issues past 2016.



Rhodes no longer works at USP Leavenwotte. left USP Leavenworth in February
2017 when he went to USP Pennsylvania, where he worked until October 2018. Rhodes
currently works as a Correctional Services Administrator for the Bureau of Prisons (“BOP”) in

Maryland. Streeval no longer works at US&akenworth and is currently employed as the

Warden at Federal Correctional Institution (“FCI”) in Ashland, Kentucky. He has worked at FCI

Kentucky since April 2018 when he left USP Leavenworth.
In Plaintiffs Amended Complaint, she asserts that the Court has jurisdiction to hear her
case based on 28 U.S.C. § 13Bil/ens v. Six Unknown Narcaiégents of the Federal Bureau
of Narcotics!® the Rehabilitation Act of 1973, and tRederal Tort Claims Act (“FTCA”).
Plaintiff claims that her Fifth Amendment rigiat equal protection vgaviolated. She seeks
$50,000 in compensatory damages and $200,000 inyridéimages. She also seeks injunctive
relief from the Warden and requests that Hovember 21, 2016 memorandum, in which video
visitation was allowed for disadudl visitors when the electranchairlift was inoperable, be
officially rescinded.
IIl.  Discussion
Defendants assert that Pl#iintannot establish a constitatial violation for which she
can obtain damages und&rvens Defendants further argue thiaey are entitled to qualified
immunity because Plaintiff canndemonstrate a constitutional vaion of her rights or that a
constitutional right was clegrlestablished. In addition, Deféants contend that Plaintiff’s
claim for injunctive relief is moot Finally, Defendants argue thattte extent Plaintiff asserts a
claim under the FTCA, her claim fails. Theu®t will address each argument in turn.

A. Bivens Claim

18Doc. 37 at 2 (citingivens 403 U.S. 388 (1971)).



A Bivensaction is one in which aimdividual is allowed t@ssert a claim against
government officials foranstitutional violations® There are very few constitutional violations
for which aBivensclaim is recognized’ Indeed, the United States Supreme Court has only
recognized three implied cause of actions overmptdist 50 years including one for an improper
search under the Fourth Amendment, onagéarder discrimination under the Fifth Amendment,
and one for cruel and unusual pshmhent under the Eighth Amendméhtin Ziglar v. Abassi
the United States Supreme Court noted that the extensRimesfsliability is now a
“disfavored” judicial activity and futer restricted the availability &ivensactions?

Very recently, the United States Supreme Court affirmed this principlenmandez v.
Mesain which it again dclined to recognize Bivensaction for alleged Fourth and Fifth
Amendment violationg The court noted that there isveo-step inquiry when determining
whether to exten8ivensliability to a claim?* The first question is whether the claim “arises in
a ‘new context’ or involves @ew category of defendants?® “A claim may arise in a new
context even if it is based on the same congtitali provision as a claim in a case in which a
damages remedy was previously recogniZédf’'the claim arises in a new context, the second

step considers “whether there are any speciabifa that counsel hesitation” in expanding the

19Ashcroft v. Iqbal556 U.S. 662, 675 (2009).

20d.; see also Ziglar v. Abassi37 S. Ct. 1843, 1854-55 (2017) (noting the limited instances in which a
Bivensclaim has been allowed).

21See Bivens403 U.S. at 397 (allowing a claim for anproper search under the Fourth Amendment);
Davis v. Passmam42 U.S. 228, 248-49 (1979) (finding that a claim for gender discrimination in violatibe of
Fifth Amendment was allowedEarlson v. Greepd46 U.S. 14, 19 (1980) (allowing an Eighth Amendment claim
for cruel and unusual punishment against prison officials).

22Abassj 137 S. Ct. at 1857 (citation omitted).

23140 S. Ct. 735 (2020).

24d. at 743.

29d. (citing Corr. Servs. Corp. v. Malesk634 U.S. 61, 68 (2001)).
28d.



remedy?’ Several considerations are relevant,tbatmost important one is “separation-of-
powers principles” and the risk of interfering with the authority of other government br&fches.
If there are special factors that counsditagion, the court shuld decline to expanBivensto
the new context?
1 New Context
In this case, as to step one, Plaintiff attempts to ex@@rehsliability to her Fifth
Amendment claim based on prison access to didabsitors. She claims that Defendants
violated her Fifth Amendment right tgj@al protection on a “class of one” thedty.
Specifically, she contends that Defendantsrdisoated against her when prison officials did
not allow her, but allowed other disabled indivatkj rear gate accessthte prison. This claim
undoubtedly arises in a new context and imgsla new category of defendants from the
previous recognition of a Fifth AmendmeBivensclaim based on gender discrimination in the
employee-employer context. Thus, the Courshoonsider whether spial factors counsel
against extendingivensliability in this case.
2. Special Factors
Several factors that may be relevantietermining whether to extemivensliability
include an “assessment of its impantgovernmental operations systemwiée'the burdens on

Government employees who are sued personallyeisas the projected costs and consequences

271d. (quotation marks and citation omitted).
28d. (citing Abassil37 S. Ct. at 1857).
29d.

30As noted above, Plaintiff originally asserted an Eighth Amendment claim in her Complaint as well. She
has since abandoned that claim andgttihe Court wilhot address it.

3lAbassj 137 S. Ct. at 1858.

10



to the Government itself? whether “there is an alternagivemedial structure present in a
certain case® and one of the most important factorthe-consideration of the separation-of-
powers principle in the casé.

Here, there are multiple factors weighing against the extensioBigéasremedy.
Initially, there is an alternative remedial struetim place to address Ri#if's interest. “[l]f
Congress has created any alternative, existing process fectomgtthe injured party’s interest
that itself may amount to a convincing reason fertdicial Branch teefrain from providing a
new and freestanding remedy in damagesHere, Plaintiff allegethat she was denied equal
protection and discriminated against on the bafsiwer disability by the denial of rear gate

access to USP Leavenworth on certain occasions theeglectronic chairlift was inoperable.

Defendants assert that Title 28, Part 39, ef@ode of Federal Regulations addresses the

enforcement of non-discrimination on the sasi handicap in programs conducted by the
Department of Justic®. These regulations include a comiptarocess and procedures as to
how to seek compliance tdllegations of discrimination on the basis of handicHp.”

Any person who believes that he or $las been subjected to discrimination
prohibited by this part may by him berself or by his or her authorized
representative file a complaint witheti®fficial. Any person who believes that
any specific class of persons has bganjected to discrimination prohibited by
this part and who is a member of thatsd or the authorized representative of a
member of that class may file a complaint with the Offital.

32d.

3d.

3“Hernandez140 S. Ct. at 74Riting Abassil37 S. Ct. at 1857).

3°Abassi, 137 S. Ct. at 1858 (quotation marks and citations omitted).

%6See28 C.F.R. § 39.101 (stating that “[t]his paffectuates section 119 of the Rehabilitation,

Comprehensive Services, and Developmental Disabilitiesn@ments of 1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit discrimination on the basis of handicap in programs or activities conducted by

Executive Agencies or tHg.S. Postal Service.”).
3728 C.F.R. § 39.170(a).
38d. § 39.170(d)(1)(i)-

11



The Code of Federal Regulations sets fartlextensive process on how claims should be
submitted and how they will be evaluated and decided.

Furthermore, Congress enacted the Asdltiiral Barriers Act ABA”), “to insure
whenever possible that physically handicappedqgres will have readgiccess to, and use of,
[federal] buildings.*® When an individual follows the comjia process set forth in the Code of
Federal Regulations, 29 C.F.R38.170(e) requires notification lsent to the Architectural and
Transportation Barriers ComplianBeard, specifically “a copy ainy complaint alleging that a
building or facility that is sulgct to the [ABA] . . . is not eily accessible to and usable by
handicapped persons.” “Pursuant to 29.0. 8 792(e)(1), #tnBoard ‘shall conduct
investigations, hold public hearings, and issughsarders as it deems necessary to ensure
compliance with the’ ABA, and ‘any complainant or participating in a proceeding [before the
Board] may obtain [judicialteview of a final orderssued in such proceedint}.”In addition, 29
U.S.C. § 792(e)(2)(A) authorizéise executive directdto bring a civil acton in any appropriate
United States district court to enforce, in whoten part, any final order of the Access Board.”
Here, there is an extensive alternative remedial structure in place for Plaintiff to address
discrimination on the basis of her disabilitydeaccessibility to USP Leavenworth, a federal

building #?

39d. § 39.170(d)(3) (stating that the claim must be filed within 180 days of thecbegef
discrimination); § 39.170(d)(4) (noting the specific location for claims to be filed); § 39-170(f) (describing
acceptance of the complaint); § 39.170(g) (describing the investigathaaniliatory praess); § 3470(h)
(describing the process if an informal resolution is not met); § 39.170(i) (explaining the appessnr® 39.170(k)
(explaining the hearing process); § 39.170(I) (describing the decision process).

4042 U.S.C. § 4152.

41Cooke v. U.S. Bureau of Prisqi#26 F. Supp. 2d 720, 727 (E.D.N.C. 2013) (citing 29 U.S.C. §
792(e)(1)).

42The Court notes that Plaintiff alleged in her Amended Complaint that her son submitted numerous
administrative grievances while in USP Leavenworth alleging that Plaintiff was being discriminated against
Plaintiff, however, does not allege that she filed any complaint pursuant to the proceddoeth in 28 C.F.R. §

12



Another factor counselgagainst recognizingBivensremedy in this context, is the
substantial interference with the administatof prisons and witeeparation-of-power
principles. As detailed aboy€ongress has already implertezha vast regulatory scheme
addressing discrimination on the basis of disability and access to federal buildings. Due to these
extensive regulations, the judacy should be reluctamo intrude upon thauthority by creating
additional remedies.

In addition, the federal building in this casea prison which involves additional security
concerns, as well as additionapaeation-of-powers implicationRlaintiff emphasizes that this
case is not about prison access per se but insteadighbted individuals were allowed rear gate
access to the prison while she was#iotContext, however, is importa Plaintiff is visiting or
accessing a prison which is not generally opethegublic and thus, prison considerations are
relevant.

The United States Supreme Court has noted‘fippiison administréors . . . should be
accorded wide-ranging deference in the adopti@hexecution of policies and practices that in
their judgment are needed to preserve intesrdgr and discipline and to maintain institutional
security.* Congress has directed that the BOP, utitedirection of the fiorney General, is

in “charge of the management and regulation of all Federal penal and correctional instifdtions.”

39.170(d). In addition, the fact that Plaintiff did notiaharself of these procedures, or even that the procedures
did not bring about the desired resdlbes not mean that atternative remedial structure was not in place for
Plaintiff to utilize.

4The Court already set forth above several regulatoryegroes available to Plaintiff to redress her claim.

4Whitley v. Albers475 U.S. 312, 321-22 (1986) (quotation marks and citation omiseeelalso Wolfy.
McDonnell 418 U.S. 539, 566—-67 (1974) (stating that prison officials “must have the necessary discredion with
being subject to unduly crippling constitutional impediments”).

4518 U.S.C. § 4042(a)(1).

13



The BOP is also responsible fensuring the safekeeping andtection of individuals in the
prison#®

The Court also notes that thed® of Federal Regulations provide that it is the Warden’s
responsibility to establish and enforce “localiting guidelines in accoahce with the rules and
regulations of the Bureau of Prisorfé. These regulations make clear that the Warden has the
responsibility to ensure the stfend security of the institution and must set forth certain
guidelines’® In addition, the Tenth Circuit has statedt there is no “right to unfettered
visitation” to a prison, and “prison officialeoessarily enjoy broadstiretion in controlling
visitor access to a prisonef®”

Defendants provide declaratioimswhich both Rhodes and 8aval aver that rear gate
access required placing the prison on lock-dawt restricting inmate movement through the
institution to ensure the safety of visitors, staffid inmates. The process interrupted the regular
operations of the facility and required staff to be diverted from thgirae duties to escort
visitors. The facts also indicate that allog rear gate access on Saturdays and Sundays
required the Warden to approve overtime pathecappropriate number of employees were
present at USP Leavenworth to ensaperopriate facity operation.

Each prison is a unique environment reaugrprison officials and administrators to
implement procedures and processes to ensergafiekeeping and protearti of individuals. In
addition, each prison must adequately addre$sdal needs and concerns. To recognize a

cause of action for a Fifth Amendment constiinél violation against a prison official who is

81d. § 4042(a)(2)—(3).
4’See28 C.F.R. Part 540.
4828 C.F.R. § 540.51.

49Ppeterson v. Shank$49 F.3d 1140, 1145 (10th Cir. 1998) (finding that a prisoner did not have a viable
claim under 42 U.S.C. § 1983 for denial to family visitation).

14



required to make decisions on the basis ofifgcmonetary, and work force constraints would
substantially interfere with the scheme already@¢h by statute that the BOP is in charge of
the management of those facilities.

In sum, Plaintiff seeks to expaBivensin a new context and where special factors
counsel against expansion. Allowin@&enssuit in this context, which is a disfavored remedy,
would intrude in an offensive manner on the adstiation of prison officials. Accordingly, the
Court concludes that Plaintiff cannot statieensclaim on the basis of these facts.

B. Qualified Immunity

Defendants also assert that they are edtitbequalified immunit. “Public officials
enjoy ‘qualified immunity ircivil actions that are brought aigst them in their individual
capacities and that arise out of herformance of their duties>® “To overcome qualified
immunity, a plaintiff must show that: (1) the pubtfficial violated the plaintiff's constitutional
rights; and (2) these rights veeclearly established at thime of the alleged violatior* The

Bivensquestion, however, is “antecedetd’the other questions presentédl.If a Bivens
remedy is unavailable, qualiié@mmunity is not relevart Here, the Court already determined
that there is n®ivensclaim. Accordingly, the Courteed not address Defendants’ qualified

immunity argument.

C. Injunctive Relief

50Big Cats of Serenity Springs, Inc. v. Rho@3 F.3d 853, 864 (10th Cir. 2016) (quotPahls v.
Thomas 718 F.3d 1210, 1227 (10th Cir. 2013)).

54d. (citation omitted).
52Hernandez v. Mesd 37 S. Ct. 2003, 2006 (2017) (citidépod v. Moss572 U.S. 744, 757 (2014)).

535ee Wilkie v. Robbins51 U.S. 537, 549 n.4 (2007) (noting that whether a cause of action is available is
“directly implicated by the defersof qualified inmunity”) (quotingHartman v. Moore547 U.S. 250, 257 n.5
(2006)); Williams v. United State§80 F. App’x 657, 664 n.7 (10th Cir. 2019) (noting that “[w]e need not address
the government’s qualified immunity argument because of how we disposeBiémsclaim” (citing Hill v. Dep't
of Air Force 884 F.2d 1318, 1320 (10th Cir. 1989)).

15



Plaintiff requests injunctive lief under the Rehabilitation Aetnd seeks the rescission of
Rhodes’ November 21, 2016 memorandum whichnadtbdisabled visitors who relied upon the
electronic chairlift to visit via video coafence if the chair lift was inoperalSfe Defendants
assert that Plaintiff's request is moot.

“Generally, a case becomes moot when $kaes presented are lnager live or the
parties lack a legally cognizigdinterest in the outcomé& In addition, injunctive relief under
the Rehabilitation Act will becommoot if the circumstancethange and no longer present a
questiore® The Court lacks subject matter gdiction over claimshat are moot!

Plaintiff's request is moot for several reasofdrst, the chairlift at USP Leavenworth
was replaced in April 2017 and therefore it isvrfanctional. Thus, there is no need for the
video-conferencing alternative praed for in the November 21 mertfoln addition, Plaintiff's
son is no longer at USP Leavenworth but is instead housed in a correfetalitslin Ohio.

Thus, Plaintiff no longer visits the Leavenworditifity. Accordingly, theCourt finds Plaintiff's

54t appears that Plaintiff alleges the November 21 memo allowing video visitation was impeopase it
did not allow in-person contact. She also alleges, herwévat she was not allowed to participate in video
visitation on November 24 and instead had to walk up the 43 steps to visit her son. i$huslé@ar what injury
she alleges from the November 21 memo.

550yler v. Allenbrand23 F.3d 292, 294 (10th Cir. 1994) (quotation marks and citation omitted).

%6See White v. Coloragd@2 F.3d 364, 366 (10th Cir. 1996) (finding prisoner’s injunctive claim madtalu
his subsequent release on paraek also LaFaut v. SmjtB34 F.2d 389, 394-95 (4th Cir. 1987) (finding that the
plaintiff's request for injunctive relief under the RehabilidatiAct was moot because he had been transferred from
one prison to another and subsequently released from prison prior to the court consisletaim).

5’Rio Grande Silvery Minnow v. Bureau of Reclamat&fi F.3d 1096, 1109 (10th Cir. 2010).

58The Court notes several additional issues regarding the rescission of the November 21, 2016 memo. It
appears that the memorandum was mgéo effective as of December 2, BO&hen the Warden approved overtime
for staff to allow rear gate access to the facility. ddiion, Rhodes and Steeval are the named Defendants in this
case, and both Rhodes and Steevdbnger work at USP Leavenworth so they have no authority to rescind the
memorandum. Finally, it is doubtful that the Court could order the rescission of an intemafandum
addressing prisoner visitatiolsee?28 C.F.R. § 540.40 (stating that the Warden “may restrict inmate visiting when
necessary to ensure the securitgt gnod order of the institution”).
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request for injunctive relief under the Rehdhtibn Act moot, and the Court lacks jurisdiction
over this clain®?®

D. FTCA Claim

Plaintiff states in her Amended Complainathhe Court has jurisdiction pursuant to the
FTCA. She also states that she exhausteddministrative remediaglated to her FTCA
claims. In addition, she asserts in her respaa®efendants’ motion that she “exhausted her
administrative claim against the United Statesriher to bring her ininctive relief claim under
the Rehabilitation Act of 1973 (RAf® Defendants contend thatttee extent Plaintiff brings a
FTCA claim and requests monetagjief, her claim fails.

The United States is the only propertgan a suit broughunder the FTCA! Individual
defendants and agencies aot proper defendarfté.Here, Plaintiff does not name the United
States as a party. Instead, she names DefenRawdes and Streeval. She also specifically
states that she names them in their individual capagiti&#sus, she fails to assert a claim under
the FTCA.

The Court recognizes that Plaffts pro se and to the extesite intends to assert a claim
against the United States, the Court will briefly address it. “The FTCA constitutes a limited

waiver of the federal governmengsvereign immunity from private sut® It requires a

59t is unclear whether Plaintifflso seeks injunctive relief undBivensor the FTCA. The Court finds it
unnecessary to make this determination. As notedealthere is no live controversy and Plaintiff lacks a
cognizable interest in the outcome.

60Doc. 81 at 13. It is unclear whether Plaintiff is asserting “exhaustion” of administrative remedgies fo
claim under the Rehabilitation Act or the FTCA. As naibdve, Plaintiff's claim foinjunctive relief under the
Rehabilitation Act is moot.

615ee28 U.S.C. § 2679(b)(2Bmith v. United State§61 F.3d 1090, 1099 (10th Cir. 2009).
62Smith 561 F.3d at 1099.

53t does not appear as though Plaintiff named the BO® party either. Even if she named the BOP, the
United States is the only appragae defendant in an FTCA claim.

S4Estate of Trentadue v. United Stat887 F.3d 840, 852 (10th Cir. 2005) (citing 28 U.S.C. § 1346(b)).
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“negligent or wrongful act or omission of any glmyee of the Government while acting within
the scope of his office or emplayent, under circumstances where the United States, if a private
person, would be liable to the claimant in acamk with the law of thplace where the act or
omission occurred® The substantive law dfie state where the alleged act or omission took
place is applicable in an FTCA actih Here, Kansas law woulgply as USP Leavenworth is
located in Kansas. Plaintiff, however, fails tege any violation of Kansas tort law. Instead,
she only asserts federal and cdosbnal claims. Accordingly, tthe extent Plaintiff states a
claim under the FTCA, her claim fails and is dismissed.

In sum, Plaintiff fails to state Bivensclaim. The Court finglit unnecessary to address
Defendants’ qualified immunity argument as PRl fails to state a claim. In addition,
Plaintiff's claim for injunctive relief under thRehabilitation Act is moot, and the Court lacks
jurisdiction over this claim. Finally, to the extd?laintiff asserts an FTCA claim, she fails to do
So.

IT ISTHEREFORE ORDERED BY THE COURT that Defendants’ Motion to
Dismiss, or in the Alternativépr Summary Judgment (Doc. 66)gsanted.

IT 1SSO ORDERED.

Dated: April 15, 2020

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

6528 U.S.C. § 1346(b)(1).
5¢Harter v. United States844 F. Supp. 3d 1269, 1279 (D. Kan. 2018) (citations omitted).
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