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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

HAROLD WILLIAM FEARS,
Plaintiff,
V. Case No. 2:18-CV-02473-JAR-TJJ
MEDICREDIT, INC,, et al.,

Defendants.

MEMORANDUM & ORDER

Plaintiff Harold William Fears, proceediqpgo seandin forma pauperisfiled this case
against Defendants Medicredit, Inc. ariz&beth Darden on August 31, 2018. He alleges
violations of the Fair Debt Qlection Practices Act (“FDCPA™. This case is before the Court
on Defendant Elizabeth Darden’s Motion to Disafor Lack of Jurisdiction (Doc. 6) under Fed.
R. Civ. P. 12(b)(2). For the reasons explainedeatail below, the Court lacks both general and
specific personal jurisdictioover Darden, and grants Darden’s motion to dismiss.

l. Legal Standard

Plaintiff has the burden of establishipgrsonal jurisdiction over Defendanin the
absence of an evidentiary hearing, as in¢h&e, the plaintiff mushake only a prima facie
showing of jurisdiction to defeat a motion to dismis&The plaintiff maymake this prima facie
showing by demonstrating, via affidavit or othartten materials, facts that if true would

support jurisdiction over the defendaftAllegations in a complairdre accepted as true if they

115U.S.C. § 1692.
2 Shrader v. Biddinge633 F.3d 1235, 1239 (10th Cir. 2011).

3 AST Sports Sci., Inc. v. CLF Distrib. Ltd14 F.3d 1054, 1056-57 (10th Cir. 2008)enz v. Memery
Crystal 55 F.3d 1503, 1505 (10th Cir. 1995).

4 Emp'rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1159 (10th Cir. 2010) (citiFig Agric. &
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are plausible, non-conclusory, amon-speculative, to the extenaththey are not controverted

by submitted affidavits. At the same time, the Court doeg have to accept as true conclusory
allegations, nor incompetent evidence. Whatefendant has produced evidence to support a
challenge to personal jurisdictiom plaintiff has a duty to come forward with competent proof in
support of the jurisdictional allegations of the compl&éifithe court resolves all factual disputes
in favor of the plaintiff. Conflicting affidavits are also res@l in the plaintiff's favor, and “the
plaintiff's prima facie showing is sufficient hwithstanding the contrg presentation by the
moving party.® “In order to defeat a gintiff's prima facie showingf jurisdiction, a defendant
must present a compelling case demonstrating theapresence of some other considerations
would render jurisdiction unreasonablé.”

Because Plaintiff Fears proceqi®s se some additional considerations frame the Court’s
analysis. The Court must construe Plairgiffleadings liberally and apply a less stringent
standard than that which is applicable to attord®ydowever, the Court may not provide
additional factual allegations “r@ound out a plaintiff's complairdr construct a legal theory on a

plaintiff's behalf. ! Additionally, apro selitigant is not excused from complying with the rules

of the court and is subject tike consequences of noncompliaftce.

Nutrition, LLC v. Ace European Grp. Ltd88 F.3d 1282, 1286 (10th Cir. 200ADMI Holdings, Inc. v. Royal Ins.
Co. of Can.149 F.3d 1086, 1091 (10th Cir. 1998).

5 Dudnikov v. Chalk & Vermilion Fine Arts, In&G14 F.3d 1063, 1070 (10th Cir. 2008) (citiBell Atl.
Corp. v. Twombly550 U.S. 544 (2007)Pytlik v. Prof'l Res., Ltd.887 F.2d 1371, 1376 (10th Cir. 198Bghagen
v. Amateur Basketball Ass'n of U.S.Ad4 F.2d 731, 733 (10th Cir. 1984#rt. denied471 U.S. 1010 (1985).

6 Pytlik, 887 F.2d at 1376.

" Dudnikoy 514 F.3d at 1070.

8 Behagen744 F.2d at 733.

9 OMI Holdings 149 F.3d at 1091 (quotirBurger King Corp. v. Rudzewic471 U.S. 462, 477 (1985)).
10 Whitney v. New Mexi¢d 13 F.3d 1170, 1173 (10th Cir. 1997).

.

12 Ogden v. San Juan Ci32 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v. Pricel7 F.3d 1276, 1277



Factual Background

Drawing all reasonable inferencesfavor of Plaintiff, thefollowing relevant facts are
taken from the Complaint and attached exhibits,thadexhibits attached to the parties’ briefs.
The Court does not consider any general orlcsicy allegations unsupported by affidavits or
other evidence, and hasadved all factual disputes in Plaintiff's favor.

Plaintiff alleges that “[1] Medicredit, Inc. has failed to providéiceof collection. [2]
After being notified that | had paid the origireaéditor fail [sic] to remove all entries from all
three credit bureau’s. [3] The entries to my @rezport are on it’s [sic] face value mis-leadig
[sic].”*® Plaintiff presented his claims to thet@umer Financial Production Bureau (“CFPB”)
and Better Business Bureau (“BBB”), however those administrative proceedings were
“unsuccessful® Plaintiff's Complaint states that boDefendants are citizens of Missouri,
residing at 3 Cityplace D6te 690 Saint Louis, MO 63141.

In his CFPB complaint, Plaintiff states tha contacted Mr. Leon Odom at Medicredit,
Inc. regarding his complaint: “Mdom informed me that imveould look into the matter, and
that he was forwarding my informationhé Compliance Officer Ms. Elizabeth Dardéfi. His
complaint further states “I received a phoné ftam Mr. Odom statig that Ms. Elizabeth
Darden after reviewing the docemtation provided intentionallyhoose [sic] not to remove the

entries to my credit report$” Plaintiff concedes that he had divect contract with Darden, but

(10th Cir. 1994) (insisting that pro se litigants fallprocedural rules and citing various cases dismigziage
cases for failure to comply with the rules)).

13Doc. 1 at 3.
141d. at 5.

151d. at 2.

16 Doc. 1-1at 1-2.
7d.



contends that Darden is (1)tbsl in the Medicredit BBB profilerel Kansas is listed as one of
the areas in which Medicredibnducts business; (2) Dardeas forwarded his complaint,
therefore making her an active party to hisricial injury; and (3) ta individual with whom
Plaintiff interacted, Marti Saunders, took ditien from her compliance officer, which was
Darden.

In her Affidavit, Darden states (1) that sbkean adult person ovéne age of 18 currently
living and working in Madison Qunty, lllinois; (2) she does notimsact any business in Kansas;
(3) she does not own or use redheslocated in Kansas; (4) sti@es not contract to insure any
person, property, or risk located in Kang&$;she does not have any express or implied
contracts with a resident of Kansas that are to be performed in Kansas; (6) she is not a director,
manager, trustee or other officer of any corporation organized urediewib of or having a
place of business in Kansas nor is she an execusmromistrate of any estate in Kansas; (7) she
has no direct or regular conduetcommunications to Kansas,shao office in Kansas, and has
never done business in Kansas; and (8) shebadntact or communication at any time with
Plaintiff and at no time had knowledgéPlaintiff's state of residendé.

. Discussion

In determining whether a federal court Ipassonal jurisdictiover a defendant in a
case involving a federal question, “the court ndetermine (1) whether the applicable statute
potentially confers jurisdiabn by authorizing service of process on the defendant and (2)

whether the exercise of juristiien comports with due proces®.”First, the FDCPA does not

18 Doc. 6-1.

19 Dudley v. N. Cent. Reg'l Officlo. 09-2027-JWL, 2009 WL 2914104, at *2 (D. Kan. Sept. 8, 2009)
(quotingPeay v. BellSouth Med. Assistance RR0O5 F.3d 1206, 1209 (10th Cir. 2000)).



confer nationwide servicaf process in this cag@. Thus, personal jurisdiction must be
established under the Kansas lomgratatute, K.S.A. 60-308(B}.

The Kansas long-arm statute is liberally damsd to assert personal jurisdiction to the
full extent permitted by the due process clause of the Constifatitidue process requires
‘minimum contacts’ between the nonidient defendant and the forum stat&."Minimum
contacts” may be established in two ways, rasglin either specific or general jurisdiction. The
court may “assert specific jurisdiction ovenonresident defendant if the defendant has
‘purposefully directed’ its activities at residerdf the forum and thigigation results from
alleged injuries that ‘arise out of or relate to’ those activitiés¥hen a plaintiff's cause of
action does not arise directly from a defamtaforum-related activities, the court may
nonetheless maintain general peal jurisdiction over the defidant based on the defendant’s
business contacts with the forum stete.”

General jurisdiction imposes a more stringgandard than specific jurisdiction. In
GoodyearandDaimler AGthe Supreme Court held thatdstablish generglirisdiction, the
defendant’s contacts with the forum must be‘tontinuous and systematias to render [it]
essentially at homia the forum State?® Finally, even if a defendd's minimum contacts with

the forum state are established, the court stiftroansider whether “thexercise of personal

20Rjddle & Assocs., P.C. v. Morgdso. 2:06CV972, 2007 WL 2061054, at *3 (D. Utah July 12, 2007).
2! Rainy Day Books, Inc. v. Rainy Day Books & Café, L1186 F. Supp. 2d 1158, 1161 (D. Kan. 2002).
22van Deelen v. City of Kan. City, M®&No. 05-2028, 2006 WL 1301000, at *3 (D. Kan. May 9, 2006).
231d. (citing Int’l Shoe Co. v. WashingtpB26 U.S. 310, 316 (1945)).

24 Rainy Day Books186 F. Supp. 2d at 1161 (quotiBgrger King Corp. v. Rudzewic#71 U.S. 462, 472
(1985)).

3d.

26 See Daimler AG v. Braumah71 U.S. 117, 138 (2014) (quoti@podyear Dunlop Tires Ops., S.A. v.
Brown 564 U.S. 915, 919 (2011) (emphasis addeek; also Fireman’s Fund Ins. Co. v. Thyssen Mining Constr. of
Can., Ltd, 703 F.3d 488, 493 (10th Cir. 2012) (quotiBgodyeay 131 S. Ct. at 2851).



jurisdiction over defendanvould offend traditional notionsf ‘fair play and substantial
justice.?’

In the present case, Plaintiff has not lels¢hed specific or geeral jurisdiction over
Darden. Plaintiff has articulated no instance wHearden “purposefulldirected” her activities
toward Kansas. Indeed, the singular confanden had with Kansagas unintentional and
indirect, namely, Plaintiff's CFPB complaimas forwarded to and considered by Darden.

“The purposeful direction requirement ‘ensutiest a defendant wilhiot be haled into a
jurisdiction solely as a result of random, fortuitooisattenuated contacts, . . . or of the unilateral
activity of another paytor a third person.?® Here, it was indeed random that a Kansas
resident’s complaint was forwarded to a comp@officer in Illinois. Darden never spoke or
communicated with Plaintiff and never had knowledge of Plaintiff's resid@nBéaintiff has

not articulated any action of Darden in whgite purposefully directed her activities toward
Kansas or one of its residents. Accordingihg Court does not have specific jurisdiction over
Darden.

Further, Plaintiff has alleged no contactatttvould make Darden “essentially at home”
in Kansas; her sole contact with Kansas isrgwatj though her consideratiof Plaintiff's CFPB
complaint®® Darden lives and works in lllinois, doest advertise in Kansas, does not have any
regular contact with Kansas os ttesidents, and is not an offiaardirector of any corporation

that does business in KansasTherefore, the Court doestrimve general jurisdiction over

27 Rainy Day Books186 F. Supp. 2d at 1161 (quotiBgrger King 471 U.S. at 476).

28 Old Republic Ins. Co. v. Cont’l Motors, In877 F.3d 895, 904-05 (10th Cir. 2017) (quothgger
King, 471 U.S. at 475.

2°Doc. 6-1 1 8.
30 See Daimler571 U.S. at 138 (quotingoodyeay 564 U.S. at 919).
31 Doc. 6 113, 4,5-8, 7.



Darden. Because Darden does not havermim contacts with Kansas, the Court may not
exercise personal jurisdiction over Darden, #int the Court grants Darden’s motion to
dismiss.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant’s Motion to
Dismiss for Lack of Jurisdiction (Doc. 6)gsanted. Defendant Darden is hereby dismissed
without prejudice.

IT 1SSO ORDERED.

Dated: December 20, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE




