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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
JOSHUA O. THOMAS,
Plaintiff,
Case No. 18-2564-DDC-ADM
V.

FARMERS INSURANCE EXCHANGE,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Joshua Thomas asserts discniation and retaliation alms under Title VII
against defendant Farmers Insurance ExchaRgentiff alleges thatlefendant discriminated
against him because he failed to conform to realestereotypes and retaliated against him for
filing a formal complaint and this lawsuit. Dds0 at 7—-8 (Pretrial Ordd] 4.a.). This matter
comes before the court on defendant’s Motion for Summary Judgment§8odPlaintiff has
filed a Memorandum in Opposition (Doc. 61), anfedeant has filed a Reply (Doc. 69). For
reasons explained below, the court grants summdgment against plaintiff's claims.

l. Uncontroverted Facts

The following facts are either stipulated by tharties in the Preél Order (Doc. 50),
uncontroverted, or, where genuinelyntroverted, are statedtime light most favorable to
plaintiff, the party opposing summary judgme®icott v. Harris 550 U.S. 372, 378-80 (2007).

Defendant is a Nevada corporation regestieio do business Missouri. Defendant
operates a Service Center in Olathe, Kan€asMarch 9, 2015, defendant hired plaintiff as a
Service Advocate Il at its Olathe Service Center. On April 16, 2016, defendant promoted

plaintiff to Senior Service Advocate. Plaintiféld this position until his termination on October
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25, 2018. In these roles, plaintiff workeddefendant’s Service Operations Personal Lines
Division. Plaintiff's job duties inluded handling calls and questions from internal and external
customers about insurance policies and acsouAtom March 2015 to March 2018, plaintiff
reported to Service Operatio8sipervisor Jeanann SebeFsom March 2018 to September
2018, plaintiff reported to Service Operationp&wisor Jarrod Shelton. From September 2018
until his termination on October 25, 2018, plaintéported to Service Operations Supervisor
Curt Sims.

Plaintiff is a gay man. His affavit testified that he “didot conform to stereotypes of
how males behave and act in a way that was note¢alphis] coworkers.” Doc. 61-8 at 1 (PI.
Aff. § 3). Plaintiff testified that, while at whk, he wore “clothing that, though professional, was
very stylish and fashionable snway that [ ] did not conform tine way males stereotypically
dressed.”ld. (PI. Aff. T 4). Plaintiffs affidavit testified that he “was very attentive to [his]
appearance and hygiene and kept [his] desk tigyyin a way that fails to conform to
stereotypes of male behaviond. (PI. Aff. 1 5). And, plaintiff testified in his affidavit, “during
breaks | socialized primarily with my female cakers while most male co-workers socialized
with other male co-workers, in a way that fails to conform to stereotypes of how males behave.”
Id. at 1-2 (PI. Aff. T 6)).

Plaintiff's April 2018 Account Undewriter Specialist Application

On April 2, 2018, plaintiff applied for a Persal Lines Account Underriter Specialist
position (“AU position”) in Phoenix, Arizona. Bendant needed to fill two open AU positions
in Phoenix. Defendant posted the positionky for its own employees. Ten employees,
including plaintiff, applied. Eight candidatevorked in Phoenix and one worked in Round

Rock, Texas. Only plaintiff worked in Olath@ersonal Lines Field Underwriting Manager John



Radliff—located in Olathe—served as the igrimanager and select candidates for the

positions. Radliff testified that he had lodki®r three characteristics in applicants:

decisiveness, customer service, and “leadership or teamwork.” Doc. 54-3 at 6. The “Behavior
Based Interview Guide” that defendant usddle interviewing listed five “competencies”

covered in the interviews: teamwork, d@eeness, persuasiveness, customer service
skills/customer orientation, and “manage change.” Doc. 61-12.

Radliff and Jared Schmitz (another managenduicted interviews withll 10 applicants.
Before plaintiff's interview, Shelton (plaintiff'supervisor at the time) talked to Radliff and
recommended plaintiff for the jolShelton told Radliff that platiff was “ready to move, single
and had no kids!” Doc. 54-2 at 4; Doc. 54-1 at 33—-38helton then told plaintiff about the
conversation. But, ultimately, Radliff selected Brittany Harris (female) and James Parchment
Chavez (male) for the AU positions. Radliffessted Harris because she had “showcased” the
skills he was looking for during her interviewoc. 54-3 at 10-11. He selected Chavez because
of his tenure with defendant and his experiemaming employees at the Phoenix location, and
because he had interviewed wdll. Chavez is gay, which Raffldidn’t know at the time of
the interview. Radliff alsdidn’t know plaintiff is gay?

On April 23, 2018, plaintiff sent Radliff an ehrequesting feedbaadn his interview.

Later the same morning, Radliff sent plaintiff a message asking if he “had a moment to visit

! During Radliff’s interview with J.D. White-who investigated plaintiff's subsequent EEOC

Charge—Radliff said that he did not remember asgulsion with Shelton about plaintiff’s marital or
family status, or his ability to relocate. Doc. 61-28 at 17.

2 Plaintiff testified that he believed he had, at s@miat, told Shelton he is gay. Doc. 61-1 at 2.

Plaintiff's former supervisor, Sebers, also may have knplaintiff is gay. But she never participated in
the screening, interviewing, or hiring process f& AU positions. And, she made no decisions about
plaintiff's employment after he begarpaating to Shelton in March 2018.



about [jJob feedback.” Do&4-16 at 3. Plaintiff respondedatthhe was on the phone and asked
Radliff to email him. Radliff replied that he waldlprefer to chat if posble” and specified that
he meant he wanted to “chat” with plaintiff “in person,” not onlitak. Radliff and plaintiff met,
and Radliff told plaintiff that he had intervied well, but had failed to show the necessary
leadership skills for the position. Doc. 54-1 at &adliff told plaintiff that maybe there would
be a future position for hirh.ld. at 40. And, he told plaintiff, “in the future | might not need a
leader. | might have a bunch of alphas over therBdc. 54-1 at 42. Radliff testified that he
wanted somebody who could “drive the team” &vela good leader from a per[spective] of
[Radliff] being a remote manager,” since he ngaththe Phoenix employees from Olathe. Doc.
54-3 at 13-14. When asked whether the twalicktes he selected were “alpha,” Radliff
testified that they had “showaa$the leadership skills thigte] was looking for within the
interview.” Doc. 61-5 at 3—4. But, Radliff chestkthe box on the interview sheet reporting that
plaintiff had “demonstrated” teamwork and leatep during his interview. Doc. 61-5 at 2.
And, Radliff testified, the AU position wasn’t‘eeadership position.” Doc. 61-5 at 12.
Plaintiff's April 2018 Discrimination Complaint to Human Resources

On April 25, 2018, plaintiff emailed Amy @#n (defendant’'s Human Resources
Consultant) complaining that Radliff had rsatiected him for an AU position. The next day,
Canton met with plaintiff. She agreed to coht@fendant’s Talent Acdgition Department to

learn more information about the decision and playntiff wasn’t selected for role. On May 8,

3 Plaintiff never had interacted with Radliff before his interview. Radliff told plaintiff that

developing some type of relationship or rapport witing managers before a job posts is a “valuable
opportunity.” Doc. 61-10 at 3:02. Despite Radliff's advice to plaintiff, he had developed no prior
relationship with the two candidates he selected for the AU positions.

4 Unbeknownst to Radliff, plaintiff audio-recorded this conversation (Doc. 61-10).
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2018, Kyle Velthouse (defendant’s Human Resoureesuiter) contacted Radliff about why he
did not hire plaintiff, and Rdifif asked to talk to Velthouse hyhone about plaintiff. Doc. 61-5
at 8-9.

On May 10, 2018, Canton sent an email torgitiwith information about why Radliff
had not offered him the job, and provided freeommendations for improving his future
interviews. Plaintiff replied by email to Cantamgmplaining that Radliff told him he was “not
‘[a]lpha enough’[ ] ([a]lpha meaning male charaidics, dominating).” Doc. 54-18 at 1. And,
he complained, Radliff inappropriately hgae-screened” him by asking his supervisor
(Shelton) about plaintiff’'s marital st&t, age, and number of dependemtls. Canton responded,
suggesting that they—meaning plaintiff and @art-meet with Shelton in person. Initially,
plaintiff agreed to the meeting. Baifter receiving a finlawritten warning ¢eeDoc. 54-21Y,
plaintiff sent another email to @on refusing to meet with Shen “if I'm going to be harassed
or picked apart, interrogated.” Doc. 54-&21. Plaintiff and Shelton never met.

Plaintiff’'s Performance in 2018
In January 2018, Sebers met with gdiffiand “coached” him about a phone call based
on “frustration heard” during the c&llDoc. 54-1 at 14; Do&4-11 at 9. In March 2018,

Shelton—plaintiff's manager from March 8eptember 2018—worked with plaintiff on his

° Defendant issued plaintiff a final written warg on May 17, 2018. The court describes the

circumstances of this final warning beloBeepp. 7-9.
6 The record is unclear about whether plaintiff, dlgent, or both felt the frustration. In any event,
plaintiff received several positive reviews from Sebhis supervisor from March 2015 to March 2018.
For example, in plaintiff's 2017 mid-year revigfebers wrote that plaintiff was willing to accept
feedback about his performance, and thawshe “confident [plaintiff was] taking the necessary
feedback . . . to be an even stronger team membarc. 61-2 at 31. Ad Sebers never formally
disciplined plaintiff while he reported to her. i@an testified that she considered plaintiff a “good
employee” based on his performance ratings whaeparted to Sebers, andatthe had outstanding
performance reviews in 2016 and 2017. Doc. 618} a8. And Canton described him as a strong
performer to J.D. White, who investigated ptéi’'s EEOC Charge. Doc. 61-28 at 2.



“CE” (customer experience) and his “tend[enty]et his aggression show when frustratéd.”
Doc. 54-12 at 1. Plaintiff testified that &ton had worked with him in March 2018 on his
“verbal skills with agents.” Doc. 544t 24. On March 31, 2018, Shelton emailed his
supervisor, Karilynn Reeves, that he was “stidirking closely with [plaintiff] on his verbal
skills toward agents.” Doc. 54-13 at On April 3, 2018, Sheltowrote in plaintiff's

“Interaction Log® that he met with plaintiff aboutow his frustration shows through the

! Plaintiff also received some positive revieim 2018. On March 26, 2018, Shelton

complimented plaintiff on his “[r]ock-solid performance” on his call metrics. Doc. 61-2 at 3. On March
27, 2018, plaintiff asked Shelton about areas where plaintiff had failed to receive a perfect score on agent
surveys, and Shelton responded, “[e]xcellent questidms is the type of attitude that | appreciate and

will make you more successful in your roldd. at 4. Shelton testified he said this because plaintiff had
“tak[en] ownership of his performancelll. Later the same day, Shelton sent plaintiff a message saying,
“I'm listening to your call. | love how you're liing him and showing him how to do it. Nice workld.

at 6. On March 31, 2018, Shelton told plaintiffappreciate how open you are to feedback and | know
you're going to do well in this arealt. at 28. On April 4, 2018, an agent emailed Shelton to

“commend” plaintiff for thinking “outside the box” and for “go[ing] the extra mile to resolve an issue.”
Doc. 61-17 at 1. On May 1, 2018—16 days befdamtiff's final warning—Canton described a recent
“coaching’ experience” with plaintiff, where she aStelton “were able to see quick results in terms of
the employee acceptance and ownership.” Doc. &di-26 On May 7, 2018, Shelton sent plaintiff a
message that he had “noticed some good improverimeyptsir small talk and tone on the phone today.”
Doc. 54-11 at 14. On May 10, 2018, Shelton emailed plaintiff about his phone metrics and said, “[t]his is
fantastic! Nice work sir,” and, “[y]Jou’re reallsupporting our team more than you know with phone
metrics.” Doc. 61-18 at 1. In a June 13, 2018tingdetween Shelton and Canton, Shelton told Canton
that plaintiff had accepted and implemented Shelton’s feedback. Doc. 61-4 at 7. On June 24, 2018,
Shelton wrote to plaintiff, “[yJou’re a rockstarsnd | truly appreciate how you're already implementing
these positive steps.” Doc. 61-2 at 9. On July2098, an agent emailed Shelton praising plaintiff for
“[going] out of his way” to solve a problem and noted that “[i]t is unusual to find that kind of dedication.”
Doc. 61-19. Canton testified that on October 19, 2018, Sims told her that plaintiff took a call where an
agent spoke to plaintiff rudely, and plaintiff handled the call well and showed “emotional resiliency.”
Doc. 61-4 at 19.

On June 22, 2018, defendant recognized pfaewia “certified author,” which is a designation
achieved by a relatively small number of employdesc. 61-6 at 2—4. The testimony about this
designation’s meaning is far from clear, but Carigstified that it involves a “process . . . where
advocates can create knowledge to share with others .. ..” Doc. 61-6 at 2. Plaintiff also received
numerous “Perfect 10” awards in recognition of his performaBee, e.g.Doc. 61-15 at 1-2. A
“Perfect 10” award means that an agent rated the employee highly in all areas.

8 An “Interaction Log” is “an official record intended to document discussions with employee[s].”
Doc. 54-11 at 1. Shelton testified that supemagecord information such as conversations or
“coaching” with an employee, an employee arriving late for work, or good things about the employee.
Doc. 61-2 at 26.



phone.” Doc. 54-11 at 11. On April 13, 2018, Streltecorded in the Lotlpat he spoke with
plaintiff about how he “seems to be doingtd better” and agaiabout “not letting his
frustration show through the callld. On April 26, 2018, Shelton wrote in the Log that he
“spoke [with plaintiff] in greatdetail about his tone, cuttimmeople off, and not empathizing.”
Id. On May 7, 2018, Shelton recorded in the log beaand plaintiff “spokén great detail about
the same three things [. . .] empathy, tondjrayipeople off.” Doc. 54-11 at 15; Doc. 54-1 at
57-58. Shelton recorded that'faelvised [plaintiff] that if his tone, empathy, and cutting people
off doesn’t stop, it will result in goective action.” Doc. 54-11 at 1%on May 10, 2018, Shelton
emailed Reeves—his supervisor—that he had “coafgianhtiff] as much as [he could], so now
[he is] in an observation period to see if [ptdfhresponds to the coaching or keeps with his
ways ....” Doc. 54-19 at 1. He also toldeRes he was “[w]orking with the team to focus on
empathy.” Id.
Defendant Gives Plaintiff a Final Warning

On May 17, 2018, plaintiff refused to accept a document an agent had submitted to
support a policy change request. Plaintiff éataShelton the document at issue because the
agent had asked for a supervisor to call her. Shelton reviewed the document, deemed it
acceptable, and told plaintiff to accept’itPlaintiff then emailed Shelton a list of reasons why

he disagreed with this decisio@oc. 54-20 at 1. Shelton recordedhe Interaction Log that he

o Plaintiff sent Canton an email on May 3, 2018 complaining that his meeting plaintiff had with

Shelton the week before was “pretty clear retaliatfon’plaintiff’'s meeting with Canton. Doc. 61-27 at
1. Plaintiff’'s email never specifies that he is rdfeg to this April 26 meeting, but nothing in the
summary judgment record suggests that Sheltompkandtiff had another meeting that week. In any
event, plaintiff had a meeting with Shelton that plaintiff perceived as retaliatory.

10 In reviewing the document at issue, Shelton testified that he conducted a Google search to
determine whether the document was acceptabléenbent had no policy that directed employees to
conduct this kind of research when evaluating documents.



called plaintiff to his desk to “talk about how [he] came to [his] conclusion.” Doc. 54-11 at 18.

Shelton testified that plaintiff “stood up ingmiddle of the conversanh,” he “got up and

walked off."* Doc. 54-2 at 15. On May 17, 2018, defendant issued plaintiff a final warning.

Doc. 54-21. According to Shelton, the final waignresulted from plaintiff's performance issues

and his behavior during their May 17 meeting. O®t2 at 14. Shelton issued plaintiff's final

warning, and Sims—who later became plairgifupervisor in September 2018—also attended

the meeting. Shelton testified that he wareds there because heas delivering a final

[warning] and | generally always want somebdalye there.” Doc. 61-2 at 19. The warning

read, in part:

In addition to the coaching providedytou by your previousupervisor, you have

been coached on multiple occasions over the past two months about emotional
resilience, accepting and applying feedbaadyrtaw, as well as creating a low effort
experience for our agentsDespite this ongoing coaicly, you have not made
improvements in these areas and you are not meeting expectations. I've offered
you opportunities to grow, by speaking in team huddles and outlining documents
to streamline our processés,which you declined.

Your continued lack of professionalisehows through your teractions with
others; including the agenés well as with your diredupervisor. This behavior
also creates a negative work eowiment with your peers. When you are
approached with constructive feedback, you give pushback, you become
argumentative, and are unwilling to acceptdbaching. This lack of response to
feedback resulted in an additional caaghon 5/17/18, in order to highlight how
to create a low effort experience. Ydaghavior during thisoaching session was
unprofessional and you displayed bebasiof insubordination. This further
demonstrates your lack of opennessd aunwillingness to take constructive
feedback to help you grow. To furthéetail what happened, see my recap of the
coaching session below:

When trying to help you better understang thought process on thinking outside
the box to make the agent[’]s experiencaezam a specific transaction, you made

11

Shelton testified that he didn’'t “have aidga” whether plaintiff thought the meeting was over

when he left. Doc. 61-2 at 25. Plaintiff emailed Shelton the next day saying that “i[n] the final write up
you said that the conversation was not over, in tghl[i . it was, you said you were going to accept [the
document].” Doc. 54-22 at 3.



comments to me that display an extreamklof professionalism. You also got up
and walked out of our coachiisgssion before it was over.

Doc. 54-21 at 1. A final warning the last step before termation in defendant’s progressive
discipline process. A final warning prevents an employee from moving to another position
within the company, prevents him from receiviogion reimbursement from defendant, and can
affect his performance rating, which could afferst annual bonus or merit increases. Shelton
never had issued plaintiff any written warnings or discipline before this final written warning on
May 17, 2018. Shelton knew he could have disaggliplaintiff less severely. Supervisors must
consult with Human Resources before issuripal written warmg. Defendant’s Human
Resources consultant Amy Canton testified éhatipervisor issuing a final warning directly—
without prior discipline—depends the situation, but does not occur often. Doc. 61-4 at 17.
Canton testified that defendant has had sewsnaloyees besides plaifitwvho have struggled
with “emotional resilience.”ld. at 11-12. She testified thatuld not remember an instance
where an “emotional resilience” issueeifsesulted in corrective actionid. at 12. And, none of
plaintiff's coworkers had complained to HumBesources about plairftg behavior creating a
negative work environment.
Plaintiffs EEOC Charge and Lawsuit

On May 21, 2018, plaintiff filed an EEOC @&ige alleging that (1) in April 2018,
defendant denied him the AU position becaudei®tex, and (2) in May 2018, defendant issued
him a warning in retaliation for icomplaint to Human ResourceSeeDoc. 54-23 at 1 (EEOC
Charge). The EEOC mailed the Right to Sue kett€Canton at defendant’s address on August
1, 2018, and she received it on August 2, 2018.

Plaintiff mailed his Complainh this case, along withfarm waiving service, to

defendant on October 19, 2018. Whisfendant received this nodi of the lawsuit, defendant’s



practice called for a support employee to deltherlawsuit materials tone of three Human
Resources employees, including Canton. Canasthe only Human Resources employee who
oversaw the Olathe Secé Center.
Defendant Terminates Plaintiff

In September 2018, plaintiff gan reporting to Curt Sim$. On October 22, 2018,
plaintiff received a call from an agent requestngtroactive discount onpalicy. Plaintiff told
the agent that he could not backdate the didoeithout proper documentation. The agent then
asked who she could talk to “to get thppeoved,” and plaintiff responded, “what do you
mean?” Doc. 61-9 at 7:30. The agent asked s¥te could talk to about having the discount
backdated, and plaintiff expteed that defendant had nat received the necessary
documentation. The agent stated that shecctdléind out whether the discount could be
backdated, and asked who she could talk to about backdating tberdis®laintiff explained to
her, “you’re talking to me. We won't be alitebackdate it,” and thatlaintiff would add the
discount when he received proper documentatidnat 8:00. The agent again asked plaintiff

about having the discount backdated, becéhseother girl” had told her somebody could

12 Sims and plaintiff's former supervisor—3fom—communicated about plaintiff's performance.
On June 1, 2018, Sims sent a message to Sheltagyteii to listen to a call plaintiff had made. Doc.
61-20. The next week, Sims sent Shelton amattessage asking if anything had happened with
plaintiff's call the week before. On June 28, 20%Bns sent Shelton a message about a call plaintiff had
made, and that he was “[jJust passing [it] along to” SimeltDoc. 61-25 at 1. Soon after, plaintiff began
reporting to Sims. Shelton and his supervisor dequigdtiff would report to Sims, and plaintiff had no
say in the matter. On September 14, 2018, Sims3witon a message that he wanted to wanted to talk
to Shelton because he “[jJust ha[d] some questionplaimtiff|.” Doc. 61-22. And, on September 25,
2018, Sims sent Shelton a message saying it “lbkdkshere needs to be a little coaching session with
[plaintiff]” after a call. Doc. 61-23. On Octob28, 2018, Sims sent Shelton a message asking him how
to create a certain kind of report, and aboutnpiffiis October 22, 2018 call (the cited reason for

plaintiff's termination). Shelton testified that he did not remember another instance where he had
conversations with other manageb®at an employee who he did not siypge. And, Shelton testified,

he did not remember another instance where anatipengsor asked him to listen to another employee’s
calls and provide feedback about those calls. Doc. 61-2 at 24
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approve backdating the discoumd. at 8:15. Plaintiff told her, “you would be talking to me,”
and that the agent had not met the requirements for backd#diret.8:19. The agent asked
whether she could talk to someone else aboussue. Plaintiff asked the agent who she would
like to speak to, and she toldhhi“maybe your supervisor.Id. at 8:32.

Plaintiff told the agent—accurately—that elieved his supervisor was in a meeting,
and offered to have him call her. The agent asteedlaintiff's supervisor’s voicemail. Plaintiff
told her—inaccurately—that he did not believesupervisor had set up his voicemail. Plaintiff
testified that he never had transferred an atgemoicemail before, anlde feared disconnecting
the call if he tried to transfeéne agent as requested. Doc. 64-4-5. The agent told plaintiff
she would call back and speak to someone else shehad the documents. She told plaintiff it
was ridiculous he would nopaly the discount. Plaintiff@logized that the agent thought it
was ridiculous, and gave the agbis name before the agenscbnnected the call. Plaintiff
never told Sims about the call.

On October 24, 2018, Sims and Cintia Mazz@dteother supervisor) met with plaintiff
about the October 22 call with the agent. Samg Mazzetta played the call for plaintiff. Sims
then asked whether anything about the calhadak plaintiff, and plaintiff responded, “not
really.” But, at the end of the discumsj plaintiff acknowledged #t the phone call “was
definitely a stand[ ]-out phone call[ ] that [nedd during the day.” Omw 61-9 at 30:18. He
admitted that he could have handled the call hedtech as by looking at the County Assessor’s
website for the necessary informatidd. at 32:35. He acknowledged that the agent had

expressed frustration at the end of the call.at 23:45.
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In the meeting, Sims acknowledged that giffihad followed defendant’s guidelines for
backdating discounts. Id. at 11:50. Sims told plaintiff thiftan agent wanted to speak to a
supervisor and Sims was unavallplaintiff should contact anothsupervisor in Olathe or at
another location, even though defendaever had trained plaintiffiat he should transfer calls
to another location. At the end of the meetfigns told plaintiff that their meeting was a
“coaching opportunity,” and thalaintiff should listen to, reflean, and apply the feedback he
had provided to plaintiff.ld. at 35:30. Sims testified that this incident alone—without the prior
final warning—created no reason for terminati@oc. 54-6 at 6. When provided with an
example ¢eeDoc. 61-16 at 1) of an employeensmunicating the same information about
backdating that plaintiff had pvided to the agent, Sims tiéigtd there was no reason to
discipline or terminate that employee. Doc. 54-6.aHe testified that pintiff's case warranted
termination because it was “repeated behavitd.”

On October 25, 2018, Sims wrote a memorandaeking support for his decision to
terminate plaintiff. In the “Reason for Teimation Recommendatiorsection of the memo,
Sims explained, in part:

[Plaintiff] was placed on a final waimg on May 17, 2018 for policy violation

regarding his emotional resilience, accepting/applying feedback and his

professionalism and conduct with agentsaadl as his direct supervisor. While
reviewing a call that [plaintiff] receidkfrom an agent on October 22, 2018, he
showed no resilience during the coachingsgm as to what could have been
improved or changed during the interactidfrom his viewpoint, it was a typical
call with our customers. When the agasked for a supervisohe did not seek

guidance and did not provide this imfmation to leadership concerning the
interaction nor the reqgsefor a supervisor.

13 Mazzetta told plaintiff, “[yJou have a guideline that's telling you no . . . but what did you do
differently? And that's what's going to set you apart from other people. Right? Everybody can follow
guidelines, but how are you going to help the agent?” Doc. 61-9 at 17:45.
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Doc. 54-25 at 1. Sims testified that a lacKrekilience during the coaching session” meant that
plaintiff had failed to see how he could havadiad the call differentlyDoc. 54-6 at 13. On
October 25, 2018—six days after plaintiff filags Complaint in this lawsuit—defendant
terminated plaintift* Sims testified that heidn’t know plaintiff hadfiled an EEOC Charge or a
lawsuit before he terminated plaintiff's employmhe Doc. 54-6 at 16. Canton testified that she,
too, didn’t know plaintiff had filed a lawsuit bef Sims terminated plaintiff's employment.
Doc. 54-4 at 8.

Il. Summary Judgment Standard

Summary judgment is appropigaif the moving party demotrates that there is “no
genuine dispute as to any maéfact” and that it is “entieéd to a judgment as a matteriafv.”
Fed. R. Civ. P. 56(akee also In re Aluminum Phosphide Antitrust Litgf)5 F. Supp. 1457,
1460 (D. Kan. 1995). When it applies this stadd#re court “view[s] te evidence and make[s]
inferences in the light mo&ivorable to the non-movantNahno-Lopez v. House825 F.3d
1279, 1283 (10th Cir. 2010) (citir@ldenkamp v. United Am. Ins. €619 F.3d 1243, 1245-46
(10th Cir. 2010)).

“An issue of fact is ‘genuine’ ‘if the evidencg such that a reasonable jury could return a
verdict for the non-moving party’ on the issuéd. (quotingAnderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)8ee also In re Urethane Antitrust Liti@13 F. Supp. 2d 1145, 1150
(D. Kan. 2012) (explaining that “[a]n issue of faztgenuine’ if ‘the evidence allows a

reasonable jury to resolvedtlissue either way.” (quotingaynes v. Level 3 Commc'ns, LLC

14 Plaintiff mailed the Complaint to defendant©ntober 19, 2018. Defendant’s practice called for
its Support Services employees to deliver the Gampto someone in Human Resources. Canton
oversaw Human Resources for the Olathe Service Ce@eiOctober 24 or 25, 2018—before plaintiff's
termination—plaintiff's affidavit testified that platiff saw Canton leave her office and visit Sims’ desk.
Doc. 61-8 at 2 (PI. Aff. § 13). Plaintiff's affidaasserts that plaintiff “almost never saw [Canton] come
out of her office and over to that aredd.
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456 F.3d 1215, 1219 (10th Cir. 2006)). “An issueaat is ‘material’ ‘if under the substantive
law it is essential to the proper pasition of the claim’ or defense Nahno-Lopez625 F.3d at
1283 (quotingAdler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998) (citing
Anderson477 U.S. at 248)).

The moving party bears “botie initial burden of production on a motion for summary
judgment and the burden of establishing that surpioagment is appropriate as a matter of
law.” Kannady v. City of Kiowgb90 F.3d 1161, 1169 (10th Cir. 2010) (quofimginor v.

Apollo Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To ntbét burden, the

moving party “need not negategmon-movant’s claim, but neealy point to an absence of
evidence to support the non-movant’s claimd’ (quotingSigmon v. CommunityCare HMO,

Inc., 234 F.3d 1121, 1125 (10th Cir. 200®&¢e also In re Urethane Antitrust Liti@13 F.

Supp. 2d at 1150 (explaining thatrfeovant that does not bear the ultimate burden of persuasion
at trial need not negate the atlparty’s claim; rather, the movanéed simply point out to the

court a lack of evidence fordtother party on an essentiamlent of that party’s claim.”

(citation omitted)).

If the moving party satisfigss initial burden, the non-movingarty ““may not rest on its
pleadings, but must bring forward specific fagt®wing a genuine issder trial as to those
dispositive matters for which darries the burden of proof.’Id. (quotingJenkins v. Woqd1
F.3d 988, 990 (10th Cir. 19963¢e also Celotex Corp. v. Catret77 U.S. 317, 324 (1986);
Anderson477 U.S. at 248-49. “To accomplish this, the facts must be identified by reference to
affidavits, deposition trangpts, or specific exhibits incorporated thereirtller, 144 F.3d at

671 (citingThomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (10th Circgrt.

denied 506 U.S. 1013 (1992)).
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Finally, summary judgment ot a “disfavored procedurahortcut.” Celotex 477 U.S.
at 327. Instead, it is an important procedtdesigned ‘to secure the just, speedy and
inexpensive determinatioof every action.” Id. (quoting Fed. RCiv. P. 1).

I1I. Analysis

Plaintiff has asserted two Title VII claims—discrimination based on sex and retaliation—
against defendant. Doc. 50 at 7-8. Specificallgingiff alleges that defedant denied plaintiff
promotions and terminated his employmieetause he failed to conform to male sex
stereotypesld. at 7. And, plaintiff alleges, defendaetaliated against plaintiff twice by (1)
issuing him a final warning after he repattiscrimination to Human Resources, and (2)
terminating him after he filed hEEOC Charge and this lawsuitd. at 7-8. The court addresses
each claim, in turn below.

A. Plaintiff's Discrimination Claim

“Title VII of the Civil Rights Act 0f1964 prohibits, among other things, unlawful
employment discrimination on thedis of an individual’'s sex."Tabor v. Hilti, 703 F.3d 1206,
1216 (10th Cir. 2013) (internal citans and quotations marks omitted). A plaintiff may assert a
Title VII claim for unlawful gender stereotyping based on an employer’s discrimination “against
[the plaintiff] based on [his] failure toonfirm to stereotyial gender norms.Potter v.
Synerlink Corp.562 F. App’x 665, 674 (10th Cir. 2014) (first citiRgice Waterhouse v.
Hopking 490 U.S. 228, 250 (198%uperseded on other grounds by statd2U.S.C. § 2000e-
2(m), as recognized in Burrage v. United Stategl U.S. 204, 213 n.4 (2014); then citligitty
v. Utah Transit Auth.502 F.3d 1215, 1223 (10th Cir. 20R7A plaintiff may prove
discrimination through direct evidence or circuamgial evidence that creates an inference of

intentional discriminationBennett v. Windstream Commgc’ihsc., 792 F.3d 1261, 1266 (10th
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Cir. 2015). Here, plaiift argues he has adduced both diraetl circumstantial evidence of
discrimination. The court considers each argument, in turn, below.
1. Direct Evidence
Plaintiff asserts he has adduced direct exddenf discrimination. Rintiff asserts that
Radliff's comment that he mightra plaintiff “in a different sebf circumstances if he already

has ‘a bunch of alphas over there™ referplaintiff's failure to conform to male sex
stereotypes. Doc. 61 at 6Blaintiff asserts thahis statement is direct evidence of
discrimination because Radliff made the comnieie context of telling plaintiff why he did
not select him for an AU positiorid. at 65—66.

“When a plaintiff offers direct evidence ofsdrimination in a Title VII claim, [his] claim
may move forward without begy subjected to the burden-gmif framework set forth in
McDonnell Douglas Corp. v. Green . .” Tabor v. Hilti 703 F.3d at 1216 (citation omitted);
see Ramsey v. City and Cty. of Den®&7 F.2d 1004, 1007—-08 (10th Cir. 1990) (“[T]he
McDonnell Douglagest is inapplicable where the plaintiff presents direct evidence of
discrimination.” (quotingTrans World Airlines, Inc. v. Thurstpd69 U.S. 111, 121 (1985))).
“Direct evidence is evidence that, on its fagdemonstrates that the employment decision was
reached for discriminatory reason®idier v. Abbott Labs.614 F. App’x 366, 372 (10th Cir.
2015) (citingDanville v. Reg’l Lab Corp.292 F.3d 1246, 1249 (10th Cir. 2002)). “The classic
example of direct evidence discrimination comes fromfirans World Airlineswhere the
Supreme Court held that arpdicit, mandatory age requiremenas direct evidence of age
discrimination.” Tabor, 703 F.3d at 1216 (citingrans World Airlines469 U.S. at 121).

“Comments in the workplace thedflect personal bias do ngualify as direct evidence

of discrimination unless the plaintiff shows ty@eaker had decisionmaking authority and acted
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on his or her discriminatory beliefsld. (citing Ramsey907 F.2d at 1008). “[Dliscriminatory
statements do not qualify as direct evidendkeafcontext or timing of the statements is not
closely linked to the adverse decisiond. (citing Riggs v. AirTran Airways, Inc497 F.3d
1108, 1118 (10th Cir. 2007)5ee also Perry v. Woodwart99 F.3d 1126, 1134 (10th Cir.
1999) (holding that when a plaifftalleges direct evidence ofdirimination, the plaintiff must
establish a nexus between the allegedly disoatory comments and the termination). And, “if
the content and context of a statement allow lde@lausibly interpretein two different ways—
one discriminatory and the othigenign—the statement does notliyas direct evidence.”
Tabor, 703 F.3d at 1216

Plaintiff argues that a nexus exists betwBelliff's allegedly discriminatory comment
and the adverse employment action. Doc. 61 aflé@t is, Radliff made the “alpha” comment
while explaining to plaintiff why he hadbt selected plaintiff for an AU positiorid. And,
plaintiff asserts, the context and manner inchiRadliff made the comment make it direct
evidence of discriminationld. Plaintiff asserts that Ratfls insistence on meeting with
plaintiff in person to provide feedback—rathearthdoing so over email, as plaintiff requested—
suggests that Radliff knew the discriminatoryuna of the comment and wanted to avoid a
record of it. Id.

Defendant responds that the “alpha” comnue@sn’t qualify as direct evidence. Doc.
54 at 25-26. Defendant asserttRadliff made the “alpha” coment about leadership skills
and abilities, not about seal stereotypes or a faikito conform of themld. And, under
Tabor, “if the content and context of a statemdiava it to be plausibly interpreted in two
different ways—one discriminatp and one benign—the staterheloes not qualify as direct

evidence.”ld. (citing Tabor, 703 F.3d at 1216). Defendant thasmtends that the “benign”

17



interpretation of “alpha”i(e., a reference to leadership abiliigfeats plaintiff's direct evidence
argument.ld. at 26.

The court agrees with plaintiff that a link stexist between the alleged discriminatory
comment and the adverse employment act®eeTabor, 703 F.3d at 1216 (explaining that
“discriminatory statements do not qualify as direct evidence if the context or timing of the
statement is not closely linkl¢o the adverse decision.9ee alsdriggs 497 F.3d at 1118
(holding that plaintiff failed tgproduce direct evidence of distination because no “direct link”
existed between the alleged discriminatory conduct and terming@eny, 199 F.3d at 1134
(holding that when a plaintiff aliges that discriminatory comments constitute direct evidence of
discrimination, he must show a “nexus” betwéea statements and the decision to terminate
plaintiff). But plaintiff focuses on this requirement only. This link between an alleged
discriminatory statement and the advers@leyment is necessary—nbut it's not the only
consideration when deciding whet evidence qualifiess direct evidence of discrimination.
See, e.g.Tabor, 703 F.3d at 1216 (holding that, to quakifs direct evidence, maker of
discriminatory comments must have lgatisionmaking authority and acted on her
discriminatory beliefs, and also that a commeits f&s direct evidence there is a plausible,
“benign” interpretation for it).

Taborprovides an example of direct evidemdesex discrimination.n that case, a
female applicant had applied for anotherydgthin her company. 703 F.3d at 1213. During the
interview, the manager “made a numbest@itements” about the applicant’s gender. He told
her that “tools are li& guns for men and using thenalmost like second natureld. (internal
citation and quotation marks omitted). He told ihevould “take more work for her, as a

woman, to learn the tools well enough tordastrate them for customers . . .Id. (citation
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omitted). The Circuit held that the managerxgplicitly stated view that women possessed an
inferior knowledge of tools and inferior abilitg sell tools constituted direct evidence of
discrimination. Id. at 1217. The Circuit reasoned that thestatements spokerdctly to central
requirements of the job,” and the manager “mieen during a discussion about [plaintiff's]
fithess for the position.’ld.

Here, Radliff made the “alpha” commenttire context of explaining why he had not
hired plaintiff for an AU position.But commenting that he “may not need an alpha” in the future
does not explicitly state anythingsdriminatory about plaintiff's failure to conform to male sex
stereotypes. Unlik&abor, Radliff never stated any sexdesal reason that plaintiff was less
gualified for the job than other candidates.

Plaintiff counters, assertirthat defendant interpret@borincorrectly. Plaintiff argues
that the rule ifTabor, i.e,, that a statement with a plausillignign interpretation is not direct
evidence of discrimination, conflictgith the Supreme Court’s ruling Price Waterhouse v.
Hopkins 490 U.S. 228 (1989), overruled on other grounds by 42 U.S.C. 88 2000e—2(m), 2000e—
5(g). Plaintiff argues th&rice Waterhouseecognized a comment that a female manager
needed to “take a course at charm school” andisnti of her use of profanity qualified as direct
evidence of discrimination because the commeaotsirred during a discussion about why the
employer had denied her promotion tetpar status. Doc. 61 at 66 (quotiAgce Waterhouse
490 U.S. at 235). Plaintiff argudisat both statements have a raigeriminatory interpretation.
So, plaintiff argues, defelant’s interpretation ofabor conflicts withPrice Waterhouse

Plaintiff misapprehendBrice Waterhouse Plaintiff is correct—there was direct
evidence of discrimination iRrice Waterhouse But—as the Supreme Court explained—the

evidentiary toup de grackwas that a partner told the female manager that to improve her
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chances for partnership, she should “walk moneifienely, talk more femininely, dress more
femininely, wear make-up, haverhwir styled, and wear jewglt 490 U.S. at 235 (internal
citation and quotation marks omitted). Thg8me Court considered the “charm school”
comment and criticism about her use of profaagyne of many “clear signs . . . that some of
the partners reacted negatively to [hEetsonality because she was a womdd.” But the
Court never considered whether those statements—alone—constituted direct evidence of
discrimination. And in this case, the alleged dimmatory comment here falls far short of the
statements iPrice Waterhouse

Plaintiff contends thaRadliff's “alpha” comment unmistakably and unambiguously
referenced plaintiff's failure to conform to malexstereotypes. This argument is unpersuasive.
One plausibly can interpret the comment as aeafa to leadership llk—a nondiscriminatory
meaning. Since the statement has a plausible isonifdinatory interpretation, it fails to qualify
as direct evidenceSee Tabqr703 F.3d at 1216 (holding that “if the content and context of a
statement allow it to be plausibly interpretedvio different ways—ondiscriminatory and the
other benign—the statement does quudlify as direct evidence”).

2. Circumstantial Evidence

Finding that plaintiff has adaded no direct evidence of drgmination, the court applies
the three-step burden-shifting framework establisheldl¢@yonnell Douglas Corp. v. Gregn
411 U.S. 792 (1973)Khalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir. 2012) (citing
Crowe v. ADT Sec. Servs., In649 F.3d 1189, 1194 (10th Cir. 2011Rjirst, the plaintiff must
establish a prima facie case of discriminatitoh. This requires a showinpat: (1) “[he] is a
member of a protected class,” (2) “[he] sufféemn adverse employmeattion, and” (3) “the

challenged action occurred under circumstancesginge to an inference of discrimination.”
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Bennett 792 F.3d at 1266. Plaintiff's burdenthis stage is “not onerousPotter, 562 F. App’x
at 674(internal quotation marks and citation omitted).

Next, if plaintiff satisfies this prima fagiburden, the burden shifts to defendant to
articulate a legitimate, non-discriminatasason for the adverse employment actiGnowe
649 F.3d at 1195. And, last, where defendant digelsathis burden, the burden shifts back to
plaintiff. In this third stage, plaintiff mushew that defendant’s proffed reasons for its actions
are pretextualld. (citing Young v. Dillon Cos., Inc468 F.3d 1243, 1249 (10th Cir. 2006)).

a. Prima Facie Case

Defendant asserts that there is no triable issue here because plaintiff has failed to
establish a prima facie case of discriminati@efendant argues that plaintiff has produced no
evidence to support the inference that plaintiff feolgonform to male sestereotypes or that
any such failure resulted adverse employment action. D&el at 28. Plaintiff responds,
asserting he has made a prima facie case of sesrdination based on evidem of his failure to
conform to male sex stereotypand Radliff's “alpha” commen?. Doc. 61 at 68.

Plaintiff satisfies the first two elementshuf prima facie case because he is male, and
defendant both denied him a promotion and terminated 8iee, e.gOncale v. Sundowner

Offshore Servs., Inc523 U.S. 75, 78 (1998) (noting thhe Title VII sex discrimination

15 Defendant also argues in this section oM&smorandum that “a gender stereotyping claim

should not be used to bootstraptection for sexual orientation into Title VII.” Doc. 54 at 28 (citing

Medina v. Income Support Djv13 F.3d 1131, 1135 (10th Cir. 20@Bdlding that Title VII protections

do not extend to harassment based on a person’s sgkuBlidintiff responds, contending that “the law

on this question is quickly ewohg,” but concedes that “Title VII does not directly prohibit

discrimination because of sexual orientation.” Doc. 61 at 70. Plaintiff asserts, however, his claim should
advance beyond the first stage of eDonnell Douglasanalysis because his “sexual orientationats

the only way in which he fails to conform to sex stgypes, and he has made a prima facie case without

it.” Id. at 71. The court thus considers plaintiff'aiots without considering his sexual orientatiGee

Etsitty, 502 F.3d at 1222 (Title VII protects employees only if they are discriminated against because they
are male or because they are female).
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prohibition protectd®oth men and womenbillig v. Rumsfelgd381 F.3d 1028, 1032—-33 (10th

Cir. 2004) (holding that “adveesemployment action” includests such as hiring, firing, and
failing to promote). The parties dispute, however, whether the circumstances of the adverse
employment action,e., denying plaintiff the AU position arfuis termination, raise an inference
of discrimination. Defendant asserts that, othan plaintiff’'s own belief, nothing suggests that
defendant denied him an AU position or terminated his employment because of his purported
failure to conform to male sestereotypes. Doc. 54 at 27 ndy defendant argues, plaintiff has
adduced no evidence that any of defendant’s eyagls even viewed hias failing to conform

to male sex stereotypekd. Plaintiff responds that he hasdaded evidence that he fails to
conform to male sex stereotypes. Specificdleyasserts, he “fail[s] to conform to sex
stereotypes in ways that wareticeable [to] his coworkers,dluding the way [he] dressed, the
way he presented himself, and the way he adfed®bc. 61 at 69.

Defendant maintains, however, that plaintiff's self-serving affidavit is insufficient to
avoid summary judgment. Doc. 54 at 28 (first citiigght v. Wyandotte Cty. Sheriff's Dep’t
963 F. Supp. 1029, 1036 (D. Kan. 1997) (concludingplaamtiff's subjective feeling and “mere
conjecture” that her employer had discriminatgdinst her were insufficient to avoid summary
judgment); then citind\rzate v. City of Topek&84 F. Supp. 1494, 1501 (D. Kan. 1995)
(holding that plaintiff's own belieor feeling that he was thectim of disparate treatment is

insufficient, standing alone, to preclugelgment as a matter of law); then citibigney v. Great

16 In his affidavit, plaintiff testified that platiff “did not conform to stereotypes of how males
behave and act in a way that was noticeable to¢bisprkers.” Doc. 61-8 at 1 (PI. Aff. § 3). His

affidavit testified that he dressed in a “stylish and fashionable” manner that “did not conform to the way
males stereotypically dressed,” was “attentive tq| fggearance and hygiene and kept [his] desk very
tidy” in a way that “fail[ed] to conform to stereotyp of male behavior,” and “socialized primarily with

[his] female co-workers while most male co-workersiglized with other male co-workers, in a way that
failled] to conform to stereotypes of how males behave.’at 1-2 (PI. Aff. {1 4—6).
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Bend Packing Co., Inc783 F. Supp. 563, 574 (D. Kan. 1992) (tiog) that plaintiffs’ reliance
on their own unsupported allegations is inapproptiattefeat defendantsiotions for summary
judgment, and plaintiffs’ “feeling” that they wewictims of discrimination fails to demonstrate a
material issue of fact in thebsence of supporting evidence)).

The court assumes, without deciding, that plaintiff has satisfied his prima facie burden.
Even if plaintiff could make out a prima facie case of discrimination on this summary judgment
record, the court concludes below that hismlaannot survive summary judgment because the
undisputed facts fail to present a triable issuetivtr defendant’s decisiamot to hire plaintiff
for the AU position and to terminakes employment was pretextual.

b. Legitimate, Non-Discriminatory Reason

Next, the burden shifts to defendant tocarlate a legitimate, nodiscriminatory reason
for not hiring plaintiff for theAU position and, later, for termitiag his employment. To meet
its burden under the second step of the busgtefting framework, “defendant need only
‘explain its actions against the plaintiff in terthsit are not facially prohibited by Title VII.”
Jones v. Denver Post Cor203 F.3d 748, 753 (10th Cir. 2000) (quotkd.O.C. v. Flasher
Co., Inc, 986 F.2d 1312, 1317 (10th Cir. 1992)). Defendepiains that Ralliff selected two
candidates for the AU positions who were morelifiad than plaintiff because they had more
relevant experience and leadership skills. Doc. 54 at 29. And, defendant asserts it terminated
plaintiff's employment because of poor wgr&rformance that culminated in the October 22,
2018 phone call where plaintiff was rude to an agent. Doc. 54 and 33-34. Defendant’s proffered

reasons satisfy its burden under the secbep of the burden-shifting framework.
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c. Pretext

The burden thus shifts back to plaintiff, retjug him to establish a genuine issue for trial
whether defendant’s articulated reasvas pretext for discriminatiobePaula v. Easter Seals
El Mirador, 859 F.3d 957, 970 (10th Cir. 2017). phaintiff may show pretext by
demonstrating the proffered reason is factuallyefads that discriminadin was a primary factor
in the employer’s decision.Id. (citations and internal quotatismarks omitted). A plaintiff
can satisfy this burden “by revealing weaknesseglausibilities, inconsistencies, incoherences,
or contradictions in the employer’s proffered reason, such that a addedact finder could
deem the employer’s reason unworthy of credentgk.{citation and intenal quotation marks
omitted).

Plaintiff directs the court teeveral facts that, he contendstablish triable issue of
pretext. First, plaintiff assertRadliff's reasons for not hiring gintiff are inconsistent. Doc. 61
at 73. When giving plaintiff feedback on ligerview, Radliff said that developing a
relationship with hiring managers is valuablel dmat plaintiff never had interacted with him
before the interview. But Radliff never hachtact with the two candidates he hired for the AU
positions. Id. Radliff also told plaintiff that heacked the leadership qualities Radliff had
sought, yet Radliff checked th®x on the Interview Guide thptaintiff had “demonstrated”
teamwork and leadership during his interviand, in any event, the AU position was not a
“leadership position.”ld.

The court finds that the summgndgment facts present naatole issue here. Plaintiff
sought feedback from Radliff about his intewitor the AU position. Radliff met with plaintiff
and pointed out that plaintiff mer had interacted with him before the interview. He told

plaintiff that developing a relatiship or rapport with hiring magars before a job posts is a
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“valuable opportunity.” Doc. 610 at 3:02. Plaintiff portrays tHact that Radliff had no prior
relationship or contact with the candidates he hired for the AU positions as pretext for a
discriminatory motive. Doc. 61 at 73. He attempts to cast Radliff's advice as some sort of job
requirement that Radliff violatealy hiring the other two candidate But no reasonable trier of
fact plausibly could interpret Radliffs commenteasddence of pretext. Radliff never said or
implied that a prior relationship was requiredtfoe role. Nor did Radliff suggest he had any
prior relationship with the candidatbe selected. He merely explkad to plaintiff that he never
had interacted with plaintiff before the intew, and that having a relationship with a hiring
manager could help plaintiff secure a futurerpotion. No reasonable trier of fact could find
that Radliff's comment was anything more thatvice for plaintiff about the best way to
advance his career withinféadant’s organization.

Similarly, the court is unpenaded that a reasdria trier of fact could find Radliff's
comment to plaintiff that he hatbt demonstrated sufficient leadkip qualities in the interview
was pretext. Just because Radliff checked tiethoat plaintiff had demonstrated teamwork or
leadership skills in his interview does not mean that plaintiff better demonstrated leadership
skills than the candidates Radliff selectedthat leadership skills were Radliff’'s only
consideration in the interview. And, thoutijle AU position was not a “leadership position,”

Radliff reasonably could have considered leaderskiifs in the interviews. The Tenth Circuit

has cautioned courts that they “may not secgmelss the business judgment of the employer.
DePaulg 859 F.3d at 970 (quotirigewitt v. Sw. Bell Tel. Co845 F.3d 1299, 1307 (10th Cir.
2017));see alsq@aramillo v. Colo. Judicial Dep,;t427 F.3d 1303, 1308 (10th Cir. 2005) (“The

court may not act as a super personnel defeant that second guesses employers’ business

judgments.” (citation and internal quotation maoksitted)). Contrary to plaintiff’'s argument,
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no reasonable trier of fact codidd a meaningful inconsistency Radliff's explanation for why
he did not hire plainti for the AU position.

Next, plaintiff contends that a jury reasonabbuld infer that some or all of defendant’s
reasons for not hiring plaintiffere false because Radliff wanted to have an in-person
conversation with plaintiff about his interviewlaintiff contends thaRadliff wanted to avoid
providing feedback by means that would createcand, such as email or online chat. Itis
accurate that plaintiff requestétht Radliff send plaintiff intefiew feedback by email, and that
Radliff insisted on having an in-person convaosatvith him. But plaintiff's conclusion that
Radliff's reasons for not hing plaintiff were false requisethe factfinder to draw two
inferences—first, that Radliff wanted an in-pen conversation to awbcreating a record, and
second, that Radliff wanted to@d creating a record because tieasons he articulated were
false. Plaintiff has adduced no evidence suggestatgeither of these inferences is plausible.
The court is unpersuaded that thiguanent presents a triable issugee Branson v. Price River
Coal Co, 853 F.2d 768, 772 (10th Cir. 1988) (holding thaintiffs’ mere conjecture that their
employer’s explanation is a pretext for intenabdiscrimination is an insufficient basis for
denial of summary judgment.”).

To survive summary judgmenglaintiff need not necessarigdduce evidence that he

was more qualified than the selected candiddt&eeOfficer v. Sedgwick Cty., Kar226 F.

1 Defendant also argues that it is entitled tmswary judgment because plaintiff has failed to show

he was more qualified than the candidates selectatidcAU positions. Doc. 54 at 32—-33. Plaintiff
responds that he need not establish he was mordiegiditian the other candidates, because he never has
tried to show pretext by this theory. Doc. 61 atsék Laul v. Los Alamos Nat'l Labg65 F. App'x 434,
441 (10th Cir. 2019) (“To prove pretext on the theloeywas better qualified than the other candidates,
[plaintiff] must proffer evidence of an ‘overwhelng disparity’ between his qualifications and those of
the successful candidate . . . ."). Here, plaingi§tified that he didn’t know whether he was more
gualified than the two candidates Radliff selecteainfiff’'s Opposition never argues that he was more
gualified than the selected candidates. Sincetiffam@ver relies on the theory that he was more
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App’x 783, 789 (10th Cir. 2007) (“[A] plaintiff magrove that a defendant’s stated reasons are
pretextual in a varietgf ways; a plaintiff is not ‘forcetb pursue any particular means of
demonstrating that a defendant’s sthteasons are pretextual.” (quotikgndrick v. Penske
Transp. Servs., Inc220 F.3d 1220, 1230 (10th Cir. 2000) thar citation orited)). But

plaintiff still must make a shawyg of pretext for his claims to survive summary judgment. And
here, plaintiff relies on just one contrived arguiethat defendant’s reass are inconsistent.

No reasonable trier of fact could find that Réidl comment that plaintiff never had interacted
with him before the interview—despite Radliiéver having interacted with the two candidates
he hired before the interview—was pretextudbr could any reasonable trier of fact find that
Radliff's assertion that plaintiff failed to demarate leadership skills was pretextual, based only
on evidence that Radliff had checked a box ghaintiff had demonstrated teamwork and
leadership in his interview, and that the AU ifioa was not a “leadership position.” The fact
that Radliff insisted on giving plaintiff feedbk in person—rather than by means that would
create a written record—raises no plausibference that Radliff’'s reasons for not hiring

plaintiff were false. Plaintiff can@stablish pretext ith pure speculationSee Lounds v.

Lincare, Inc, 812 F.3d 1208, 1238 (10th Cir. 2015) (affing summary judgment against
plaintiff's Title VII claim because plaintiff “merely advanced speculative theories” that failed to
demonstrate pretexi3pe also Webster v. Shulkitd7 F. App’x 535, 542 (10th Cir. 2017)
(holding that where plaintifiasn’t discredited employen®ndiscriminatory explanation,
plaintiff's “claims don’t rise abovéhe level of specuten, which is insufficient to demonstrate

pretext”).

gualified than the selected candidates, he needroge that he was more qualified than the other
candidates to survive summary judgment.

27



Finally, plaintiff's Opposition never assettgat defendant’s reason for terminating
plaintiff was a pretext contrived to hide disgination. Plaintiff's Opposition addresses only
defendant’s failure to hire him for the AU positioBeeDoc. 54 at 72—75. Plaintiff thus has
waived any claim that defendant termadhhim for discriminatory reasonSee Jones v. Rent-
A-Center, Ing 240 F. Supp. 2d 1167, 1176 (D. Kan. 2002) (holding plaintiff abandoned her
claims when she provided no legal argumerdughority in her summary judgment response).

Plaintiff has failed to shoulder the burdemposed on him at the pretext level of the
analysis. He has not adduced admissible eceleha plausible basis for a finding “weaknesses,
implausibilities, inconsistencies, incoherenceg;antradictions” in defedant’s reasons for not
promoting plaintiff. DePaulg 859 F.3d at 970 (citation and internal quotation marks omitted).
The court thus grants defendant summary judgragainst plaintiff’discrimination claim.

B. Plaintiff's Retaliation Claim

Defendant also has moved for summary judgragainst plaintiff's retaliation claim.
Plaintiff bases his retaliationaim on his final written warning and his termination, and he
argues this claim should survive sumnmgnpudgment. Doc. 61 at 75.

Title VII prohibits retaliaton against an employee because he has opposed any practice
forbidden under Title VIl.Lounds 812 F.3d at 1233. “A plaintiffringing a retaliation claim
must establish that retaliati played a part in the emplognt decision and may choose to
satisfy this burden in two waysId. (internal citations, quotation marks, and alteration omitted).
Plaintiff “may either (1) offer direct evidencesattretaliation ‘played anotivating part’ in an
employment decision adverse to [his] interestg2) rely upon ciramstantial evidence under
‘the familiar three-pamicDonnell Douglagramework to prove that the employer’s proffered

reason for its decision is a pretext for retaliatiorid (quotingFye v. Okla. Corp. Comm,/ 516

28



F.3d 1217, 1225 (10th Cir. 2008) (further citationsttad)). The court first considers whether
plaintiff's retaliation claim bagskon the final written warning supgera triable issue. The court
then considers the same question for the rétaizlaim based on plaintiff's termination.
1. Final Written Warning

The court begins by considering plaintiff ggament of direct evidence that defendant
unlawfully retaliated against him by issuing hirfireal written warning. Tk court then turns to
plaintiff's theory relying on circumstaial evidence of retaliation using tivcDonnell Douglas
framework.

a. Direct Evidence

Plaintiff asserts that he hadduced direct evidence tldgfendant issued him a final
warning in retaliation for his dcrimination complaint. Do&1 at 75. Specifically, plaintiff
asserts that Canton—defendartfsman Resources manager—admitted in her deposition that
defendant issued plaintiff a final warningretaliation for his discrimination complainkd.
Plaintiff cites Canton’s testimony to support his argument:

Q: Okay. And so prior to the EEOC cbar did you resolve [plaintiff's] complaint?

A: | felt as though his concerns weresolved after we had gone through the

providing information to him from Talent Acquisition offering to meet with him

and [Shelton] to discuss further. Ulttely, he did end up on a final warning, but

he had the door open with Klgnn, his director, so badeoff of Karilynn sharing

with me how that conversation went, | fat though those concerns were resolved.
Doc. 61-4 at 9-10. Plaintiff’'s dict evidence argument goes likés: Plaintiff’'s email to
Canton complained that supervisors @pédly had denied him promotionSeeDoc. 54-17 at
2-3. A final written warning prevents an employee from moving to other positions within the

company. Thus, plaintiff reasortbge final written warning “resolved’ plaintiff's complaint, as

he could no longer apply for internal positions gather further evidence of the discrimination
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he had experienced.” Doc. 61 at 76. Canton’s testimony, according to plaintiff, constitutes
direct evidence of retaliation.

The court disagrees. Plaintiff's interfaon of Canton’s testimony is unsupported by
the record. Canton testified ttsdte “felt as though [plaintiff'sj@ancerns were resolved . . . .”
Doc. 61-4 at 9-10. No reasonable factfinder glaly could infer from this testimony that
Canton meant defendant had “resolved” the lemobof plaintiff complaining by placing him on
a final warning and preventing him from seoagria promotion. And, even if plaintiff's
interpretation of Canton’s testimony had matistill wouldn’t qualify as direct evidence.
“Direct evidence is evidence, which if believemtpves the existence offact in issue without
inference or presumption.’Riggs 497 F.3d at 1117 (quotirtgall v. U.S. Dep’t of Labqrd76
F.3d 847, 855 (10th Cir. 2007)). The interpretatiat tllaintiff urges reques an inference that
Canton meant “resolved” in the sense that midd@t prevented plaintiff from applying for other
positions within its company. That argument istifect evidence. The court thus concludes
that plaintiff has presented no diteevidence of retaliation.

b. Circumstantial Evidence

“Absent direct evidence of retaliationfaiBation claims are analyzed under the
McDonnell Douglasramework.” Boese v. Fort Hays State Uni814 F. Supp. 2d 1138, 1145
(D. Kan. 2011). To make a prima facie case t#liaion, plaintiff must sow (1) he engaged in
protected activity, (2) defendamtak an adverse employment actagainst him, and (3) a causal
connection exists between the progecactivity and the adverse actida. (citing Fischer v.
Forestwood Co., Ing525 F.3d 972, 979 (10th Cir. 2008) ther citation omitted)). If the

plaintiff can establish a prima facie case, the bnrshifts to the defendant to produce evidence
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of a non-discriminatory reason for theians comprising thalleged retaliationld. If
defendant satisfies its burden, the burden thétsgb the plaintiff to establish pretexid.
i. Prima Facie Case

Plaintiff asserts he has made a prima faeaige of retaliation. Rintiff emailed Canton
complaining about discrimination on April 25,28 He met with her about his complaint on
April 26, 2018. Filing a discrimination complaiis protected activity under Title VllLounds
812 F.3d at 1234. Plaintiff received a finalmiag on May 17, 2018. The final warning caused
plaintiff to forfeit the tuition benefit defendaprovided and prevented him from applying for
other positions within # company. Doc. 61 at 76—77. Thisdii warning constitutes an adverse
employment actionSee Sanchez v. Denver Pub. Sd&4 F.3d 527, 533 (10th Cir. 1998)
(holding that a “materially advee employment action” requires evidence that employee’s
employment status was affectedlaintiff thus has satisfied tHiest two parts of his prima facie
case.

The final element of the prima facie casguiees a causal connection between plaintiff's
discrimination complaint and the final warning. fBedant concedes that the temporal proximity
of these events satisfies plaintiff's burden. Detat 35. “A retaliatory motive may be inferred
when an adverse action closé&lows protected activity.”Anderson v. Coors Brewing Cd.81
F.3d 1171, 1179 (10th Cir. 1999) (citicdpavez v. City of Arvad@8 F.3d 861, 866 (10th Cir.
1996));see also Meinerg. Univ. of Kan.239 F. Supp. 2d 1175, 1195 (D. Kan. 2002) (holding
that timing of protected activity and adveesaployment action “can provide sufficient support
for plaintiff's prima facie case . . .”). The Tén€ircuit has “held that a one and one-half month
period between protected activipd adverse action may, byeifs establish causation.”

Anderson181 F.3d at 1179 (citation omitted). Defendastied plaintiff a final warning about
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three weeks after his discrimination complaintaififf thus has established a prima facie case
of discrimination based on the timiiog his discrimination complaint drthe final warning.
ii. Legitimate, Non-Discriminatory Reason

Next, the burden shifts to defendant tocarlate a legitimate, nodiscriminatory reason
for issuing plaintiff a final warmg. Defendant assertsatht issued plainti a final warning for
the reasons explained in Shelton’s memoramduhich included plaintiff's lack of
professionalism, lack of improvement inpesse to feedback from his supervisors, and
insubordination.SeeDoc. 54-21 at 1. Plaintiff concedes that defendant has met its burden to
articulate a legitimate, nondiscrimioay reason for its actions.

ii. Pretext

The burden thus shifts back to plaintiffqeering him to show a genuine issue for trial
whether defendant’s articulateche®n was pretext for retaliatiohounds 812 F.3d at 1234. “A
plaintiff may show pretext by demonstrating fireffered reason is factually false, or that
discrimination was a primary factor the employer’s decision.DePaulg 859 F.3d at 97.0
(citations and internal quotation marks ondjte A plaintiff can satisfy this burden by
“revealing weaknesses, implausities, inconsistencies, incoherees, or contradictions in the
employer’s proffered reason, such that a reasoriabldinder could deem the employer’s reason
unworthy of credence.”1d. (citation omitted).

Plaintiff asserts he hagduced sufficient evidence to create a genuine issue of material

fact about defendant’s reasons igsuing plaintiff a final warningDoc. 61 at 77. First, plaintiff
reiterates the fact that defendant issued pfaanfinal warning three weeks after he filed his

discrimination complaint® Id. at 78. Defendantominters that timing alone is insufficient to

18 Plaintiff asserts that, in addition to the final warning issued three weeks after plaintiff's

complaint, the timing of Shelton’s May 10, 2018ahto Reeves “setting up the final written warning”
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establish pretext. Doc. 54 at 35—-36. On thisdhe court agrees with defendant. The timing
of an adverse employment action may be evidengeetext, but “it is not sufficient standing
alone toestablishpretext.” Bird v. W. Valley City832 F.3d 1188, 1204 (10th Cir. 2016) (citing
Plotke v. West405 F.3d 1092, 1105 (10th Cir. 2005¢e also Meiner239 F. Supp. 2d at 1195
(“Timing alone can provide sufficient support foajpitiff's prima facie cas, but it is not alone
sufficient to make a showing of pretext.9elenke v. Med. Imaging of Cql248 F.3d 1249,
1260 (10th Cir. 2001) (one month between complaird termination “indicates at most that
[plaintiff] has established a prima facie case3p here, the timing of plaintiff's complaint and
the final warning, standing alone, arsufficient to establish pretext.

Plaintiff contends that he has presented nemidence of pretext than just suspicious
timing. First, plaintiff directs the coutd Canton’s May 1, 2018 email about a “recent
‘coaching’ experience” with Shelton and plaintiffhere she and Shelton saw “quick results in
terms of the employee acceptance and ownerslilp¢. 61-26 at 1. Plaiiff asserts that the
substance of Canton’s email is inconsistent wéfendant’s assertion thalaintiff continually
had issues with accepting and applying feedback. Doc. 61 at 78 (citing Doc. 54 at 35).
Defendant counters thtte May 17, 2018 incidentg., plaintiff's behaviorduring the meeting
with Shelton about why Shelton had acceptedittmiment the agent had provided, triggered the
final warning. The fact that Canton sent a positive email about plaintiff three weeks before the

final warning is immaterial. The court agrereith defendant here. An email from a Human

also is evidence of pretext. Doc. 61 at 78. Shettarie in this email that he had “coached [plaintiff] as
much as [he could], so now [he is] in an observatigiogdo see if [plaintiff] responds to the coaching or
keeps with his ways . . ..” Doc. 54-19 atBut plaintiff provides no evidence to support the assumption
that this email “set[] up” the final warning, or thtg timing is suspicious. Shelton had recorded his
previous “coaching” of plaintiff in the Interactioroly, and his email to Reeves is consistent with this
record. The court finds no evidencepoétext based on the timing of this email and the final warning.
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Resources manager praising plaintiff for aceepfeedback on one occasion can'’t establish
pretext. Shelton documented in the Interactiog his repeated “coachingf plaintiff. He
documented that plaintiff had walked outidigra meeting with him on May 17, 2018, the day
before he issued the final warning. And theafiwarning lists a host of reasons plaintiff had
failed to meet defendant’s employment expgates. Canton’s positivemail about plaintiff
accepting feedback—three weeks before the finahing—reveals no material inconsistency in
defendant’s explanation for isgigi plaintiff a final warning.

Second, plaintiff directs the court to the partha final warning asstng that plaintiff's
“behavior [] creates a negative work environmeith\jhis] peers.” Doc. 61 at 78 (citing Doc.
54-21 at 1). Plaintiff assertsishstatement is pretextual besa none of plaintiff's coworkers
had complained about his behavidd. Defendant again assettst whether plaintiff's
coworkers complained about hishaerior is immaterial.Doc. 69 at 76. Again, the court agrees.
Plaintiff's supervisors concluddtat he was creating a negativerlvenvironment for his peers.
They don’t need to support that conclusion vaitimplaints from plaintiff’s coworkersSee
DePaulg 859 F.3d at 971 (“Instead of asking whetheréimployer’'s reasons ‘were wise, fair, or
correct,” the relevant inquiry is whether themayer ‘honestly believed those reasons and acted
in good faith upon those beliefs.” (quotigyvackhammer v. Sprint/United Mgmt. Ct93 F.3d
1160, 1170 (10th Cir. 2007)). No reasonable tfdact could find any inconsistency or bad
faith here. Plaintiff has failed foresent evidence of pretexisiea on the substance of the final
written warning.

Next, plaintiff asserts thatefendant’s “failure to follev its progressive discipline
process” is evidence of pretext. Doc. 61 at P&intiff contends tha8helton knew he could

have used a lesser form of disaiglibut never considered doing 3d. And Shelton knew that
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supervisors rarely issue a finatitten warning without a lessérm of discipline first. Id.

Defendant counters, asserting tBaklton decided thahe incident warraed a final warning.

Doc. 69 at 73. Even if moving directly tdimal warning qualified as a rare occurrence,
defendant contends, Shelton vieldtno company policy by doing s€f., Metzger v. City of
Leawood 144 F. Supp. 2d 1225, 1262 (D. Kan. 2001) (“A defendant’s failure to follow its own
written policy can be evidence of pretext.”). That Shelton knew he had lesser means of
discipline available to him (andhdeed, that defendant’s supervisors typically used lesser means
of discipline before issuing a final warning)—without more—createsiablé¢rissue whether the
final warning was pretext.

Finally, plaintiff asserts that the evidenaggests Shelton behaved in “bad faith, or at
least in an inconsistent aimtoherent manner.” Doc. 61 at 79. On May 10, 2018, Shelton sent
plaintiff a messagebmut his phone metrics,saying “[t]his is fantastiapice work sir.” Doc. 61-
18 at 1. He added, “great job! You're readlypporting our team me than you know with
phone metrics.”ld. One hour later, Shelton sent higosrvisor an email saying that he had
“coached [plaintiff] as much as [he could].” ©®4-19 at 1. Plaintiff argues that Shelton’s
“wild shift from high praise to total dismissaldises questions abo8helton’s motives and
creates a genuine issue of material fact abdwt plaintiff received a final warning. Doc. 61 at
79. The court disagrees. There is no ingascy in Shelton praing plaintiff for his
performance, while telling hisipervisor that he had coachediptiff as much as he possibly
could. And there is nothing inconsistent aboutlm praising plaintf about his performance
one week, and then issuing plaintiff a finalmiag the next week because of an unrelated,

intervening event. The courhds no triable issue here.

19 The record never defines “phone metrics,”ibutontext it appears to measure an employee’s

productivity or performance.
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In sum, plaintiff's evidence cannot supportialite issue whether defendant’s reasons for
issuing plaintiff the final written warning we pretext. The timing of the defendant’s
discrimination complaint and the final written warning—without more—does not establish
pretext. See Birgd 832 F.3d at 1204—05 (holding that tingiof plaintiff's termination “igelevant
to her attempt to show that [defendant’s] meesfor firing her were gtextual, but it is not
sufficientto establish that pretext."Pther than the timing of éhfinal warning, plaintiff has
presented no evidence of pretext. The cdws igrants summary judgmteagainst plaintiff's
retaliation claim based ondHinal written warning.See idat 1205 (affirming summary
judgment, because other than the timing of her termination, plaintiff made no arguments
sufficient to convince the coutiat a rational factfinder cadifind defendant’s reasons for
terminating her employment unworthy of belief).

2. Termination

This analysis leaves plaintiff's claim thae&fendant unlawfully retiated against him by
terminating his employment on October 25, 281 &ince plaintiff never asserts he has direct
evidence that this employment decision wadiegtan, the court consgts his claim under the

McDonnell Douglagramework.

20 Plaintiff argues that if his retaliation claimsed on the final written warning survives summary

judgment, so too should his retaliation claim based sienmination. Doc. 61 at 87. Plaintiff relies on

the “cat’'s paw” theory to support this argumeltt. “In the employment discrimination context, ‘cat’s

paw’ refers to a situation in which a biased subwat#i, who lacks decisionmaking power, uses the formal
decisionmaker as a dupe in a deliberate scheme to trigger a discriminatory employment Bd&E@.C.

v. BCI Coca-Cola Bottling Co. of L. AM50 F.3d 476, 484 (10th Cir. 2006) (citinigmpallas v. Mini-

Circuits, Lab, Inc.163 F.3d 1236, 1249 (11th Cir. 1998)). Plaintiff never explains how this theory might
apply to this case and the court ursfends why he didn’t: the coddils to see how this doctrine could
apply, given this set of summary judgment fadisd, in any event, since the court grants summary
judgment against plaintiff's retaliation claim based amfihal warning, the court declines to consider the
merits of plaintiff's cat's paw argument.
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a. Prima Facie Case

To make a prima facie caseretaliation, plaintiff must shol) he engaged in protected
activity, (2) defendant took aadverse employment action against him, and (3) a causal
connection exists between the progecactivity and the adverse actidBoese 814 F. Supp. 2d
1138, 1145 (citindrischer, 525 F.3d at 979 (further citation omitted)). Plaintiff has met his
burden on the first two elementstbé prima facie case. Plaintfffed an internal complaint of
discrimination on April 26, 2018, and an EEOC Qjsaon May 21, 2018. He filed this lawsuit
on October 19, 2018. Plaintiff sustained duease employment action when defendant
terminated his employment on October 25, 20%8e Hillig 381 F.3d at 1032—-33 (holding that
adverse employment action includes acts that cagggnificant change iamployment status,
such as a firing).

But the parties dispute whether plaintiff leedablished the third element of his prima
facie casei.e., a causal connection between his prig@@ctivity and his termination.
Defendant asserts that plaintiff's terminatmecturred some five months after he filed his
discrimination complaint with the EEOC. Bb4 at 36. A five-month period between the
protected activity and termination canisopport an inference of causatid®ee, e.g.Bekkem v.
Wilkie, 915 F.3d 1258, 1271 (10th Cir. 2019) (holding thiaére a gap of three months or longer
has occurred, a plaintiff must present other enat of causation). But, plaintiff responds, he
filed this lawsuit six days before his terminatiofhis time interval, plaintiff asserts, raises an
inference of causation. Doc. 61 at 81. “A liatary motive may be inferred when an adverse
action closely follows protected activityAnderson181 F.3d at 1179 (citinGhavez 88 F.3d at
866). As one would expect, the cases conclhdea six-day period between protected activity

and adverse action can establish causatgee Meiners359 F.3d at 1231 (holding that a six-
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week period between protectedigity and adverse action may be sufficient, standing alone, to
show causation).

But, defendant counters. It asserts thautdisputed facts showahSims did not know
about this lawsuit when he terminated pldfntAnd to prevail on a retaliation claim, the
decisionmaker must have knowledgfehe protected activityLincoln v. BNSF Ry. Cp900
F.3d 1166, 1213 (10th Cir. 2018) (“For how can decisiakers retaliate aget an employee if
they do not know about ¢hprotected activity?”see alsaGunnell v. Utah Valley State Coll.

152 F.3d 1253, 1266 (10th Cir. 1998) (holding thataantiff must show he “was intentionally
retaliated against by [his] employer.”). Defendasgeats that plaintiff has presented no evidence
controverting Sims’s testimony thia¢ didn’t know about plaintif6 protected activity before his
termination. Doc. 54 at 38.

Plaintiff responds, asserting that despite Sirtestimony, there is “reason to believe”
Sims knew about the lawsuit. Doc. 61 at 2aintiff mailed the waiver of service on October
19, 2018. Plaintiff asserts that ajjueasonably could infer that f@@dant received notice of the
lawsuit between October 22, 2018 and October 25, 28108, plaintiff contends, it is likely that
Canton, as Human Resources manageuld have received the lawséit.Plaintiff's affidavit
testified that he saw Canton walk over tmSidesk on October 24 or 25, shortly before
plaintiff's termination on Octobe25. Plaintiff contads that Canton “went to tell Sims about

[the lawsuit] in person, or went in person to instrioim to terminate plaintiff.” Doc. 61 at 83.

2 When defendant receives notice of lawsuitsriayl, Support Service employees give it to one of

three Human Resources employees, including CarfB@mton is the only person in Human Resources
who oversees the Olathe Service Center. Plaintiff agbattsgiven Canton’s involvement in the matters
underlying the lawsuit,” and the fact that plaintifRgght to Sue Letter had been addressed to her, it is
likely that she received notice of the lawsuit. Doca683. Canton, however, testified that she did not
know about the lawsuit beforegphtiff’'s termination.
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The court assumes, without deaigj that plaintiff has madesprima facie case. Even if
plaintiff could make out a prima facie casedafcrimination on this summary judgment record,
the court concludes below thais claim cannot survive sumary judgment because the
undisputed facts fail to present a triable isshether defendant’s teimation of plaintiff's
employment was pretextual.

b. Legitimate, Nondiscriminatory Reason and Pretext

Defendant asserts that its legitimate, non-discriminatory reason for plaintiff's termination
was the way he handled the October 22, 2018xtlIthe agent, andis ongoing issues with
accepting feedback’® Doc. 54 at 38. Plaintiff argues thdgfendant’s reasons for terminating
him are pretextual, and he diret¢he court to variousiconsistencies in defendant’s reasoning
for his termination. First, plaintiff asserts thathe October 24 meety, Sims faulted plaintiff
for failing to notify him of the call from the agemyen though the agent never asked that Sims
call her. And second, plaintiff assg Sims criticized plaintiff fofollowing defendant’s policy
about backdating discounts. Doc. 61 at 85. d;i#ims told plaintiff in the meeting that he
should apply the feedback Simsd Mazzetta had provided him, isn plaintiff interprets to

mean that “Sims [had] reached the conclusion that [p]laintiff should not be terminated” just one

22 Sims’s Termination Recommendation states:

[Plaintiff] was placed on a final warning on May 17, 2018 for policy violation regarding

his emotional resilience, accepting/applyfagdback and his professionalism and conduct
with agents as well as his direct supervisor. While reviewing a call that [plaintiff] received
from an agent on October 22, 2018, he showed no resilience during the coaching session
as to what could have been improved oardied during the interaction. From his
viewpoint, it was a typical call with our custens. When the ageasked for a supervisor,

he did not seek guidance and did not provide this information to leadership concerning the
interaction nor the request for a supervisor.

Doc. 54-25 at 1.
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day before he recommended terating plaintiff. Plaintiff argus that these “inconsistencies”
establish a triable issud pretext.

The court disagrees. Plaintiff's argumefati to demonstrate a triable issue whether
defendant’s reasons for termiimg plaintiff were pretextualThe Termination Recommendation
Memo states, in part, that plaintiff had failedriorm his supervisoabout the October 22 call
where the agent requested to speak with a supe®iseeDoc. 54-25 at 1. Plaintiff focuses
solely on the fact that the agethd not explicitly ask for a supesor during the call. Plaintiff
contends that this establishas inconsistency in defendantisasoning and creates a genuine
issue of material fact about defendant’s reasonterminating plaintiff. But no reasonable trier
of fact plausibly could infer gtext based on Sims’s criticism iaintiff for failing to inform
him of the call. The agent told plaintiff shented to speak to his supervisor. But plaintiff
never informed Sims of the call. Plaintiff mawhkébelieved he had no reason to inform Sims of
the call, but the court considers the situation fthenemployer’s persptee, not plaintiff’s.

“In determining whether the proffered readon a decision was pretextual, we examine the
facts as they appeto the person making the decisjoand ‘do not looko the plaintiff's

subjective evaluation of the situation.DePaulg 859 F.3d at 971 (quotirg.E.O.C. v. C.R.
England, Inc, 644 F.3d 1028, 1044 (10th Cir. 2011)). “Evidence that the employer ‘should not
have made the termination decision—for examiblat the employer was mistaken or used poor
business judgment—is not sufficient to shoattthe employer’s explanation is unworthy of

credibility.” Id. at 970-71 (quotin@wackhamme#r93 F.3d at 1169-70). Sims’s criticism of

z During the call, plaintiff asked the agent terndify the person who was the subject of the agent’s

request when the agent asked #& slould talk to someone else about the discount at issue. The agent
responded, “maybe your supervisor.” Plaintiff inforntied agent that he believed his supervisor was in a
meeting. The agent asked for voicemail, and plaitdi€f her he did not believiais supervisor had set up
his voicemail. The agent later said that she woaltback when she had the documentation and speak
with someone else.
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plaintiff's failure to notify him of the agent’s ta—even if plaintiff iscorrect that he had no
obligation to inform Sims about the calls-insufficient to support a finding of pretext.

Next, plaintiff's contention that Sims “¢itized” plaintiff for following defendant’s
backdating guidelines never “ireal[s] weaknesses, implab#ities, inconsistencies,
incoherences, or contradictions in the employpridffered reason, such that a reasonable fact
finder could deem the employersason unworthy of credence.DePaulg 859 F.3d at 970
(quotingTabor, 703 F.3d at 1216). Sims acknowleddkat plaintiff had followed the
guidelines, and defendant nevesarted that it terminated plaintiff because he did or didn’t
follow the backdating guidelines. Defendantgressed reason for termating plaintiff was for
“showing no resilience during the October 24 coaching session and failing to inform his
supervisor about the October 22 call and theesqior a supervisor, in combination with his
ongoing performance issues . ...” Doc. 79 at 82. Plaintiff's adbete the backdating
guidelines is not material to the analysis.

Also, plaintiff's conclusion that Sims hadédided” at the end of the October 24 meeting
that plaintiff should not be teinated is unsupported by any admissible evidence. Sims’s
statement that plaintiff should agghis feedback in the future suggests no imminent termination.
But, given that plaintiff’'s termination was basén part, on his behavior in the October 24
meeting, Sims’s comment is insufficigontsupport a finding of pretexSeeDoc. 54-25 at 1
(“While reviewing a call that [plaintiff] receidefrom an agent on October 22, 2018, he showed
no resilience during the coaching session . . ..")

Finally, plaintiff asserts his purported “inalylito accept feedback” & pretextual reason
for his termination. Doc. 61 at 86. Plain@iserts that Sims’s termination recommendation

stated that plaintiff “showed no resilience during the [October 24, 2018] coaching session as to
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what could have been improvedaranged during thimteraction.” Id. (citing Doc. 54-25 at 1).
Plaintiff contends that this ptaof Sims’s recommendation “ds@ot clearly state that other
instances of failure to take feedback were pathe reason for termination.” Doc. 61 at 86.
And, plaintiff asserts, the recang) of the October 24, 2018 meetisigows that plaintiff “was, in
fact, receptive to feedbackld. That Sims’s memo never explicitly states that plaintiff was
unable to accept feedback reveals no inisteiscy in defendant’s reasoning. Sims’s
Recommendation referenced both plaintiff’s iigbto accept feedback in the October 24
meeting, and his earlier final warning based anissues “accepting/applying feedback.” Doc.
54-25 at 1. No reasonable fantfer could find any inconsistenoy contradiction that would
render the defendant’s proffereghson “unworthy of credencadihence infer that the employer
did not act for the asserted nondiscriminatory reasc@siackhammer93 F.3d at 1167
(citation and internal quotation marks omittednd, as explained above, even if plaintiff
believed he was receptive to feedback in the October 24 meeting, the court “‘do[es] not look to
the plaintiff’'s subjective evahtion of the situation.”DePaulg 859 F.3d at 971 (quoting.R.
England 644 F.3d at 1044).

Plaintiff has not carried hisurden at the pretext level tife analysis. He has not
adduced admissible evidence of a plausiblestfasia finding “weaknesses, implausibilities,
inconsistencies, incoherences, or contradictions” in defendant’s reasons for terminating
plaintiff's employment.DePaulg 859 F.3d at 970 (citatiomd internal quotation marks
omitted). The court thus grants summary judghagainst plaintiff's retaliation claim based on

his termination.
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IV.  Conclusion

For all these reasons, the court concludestbtieasummary judgment facts, when viewed
in plaintiff's favor, present noittble issue whether defendantecision not to hire plaintiff for
an AU position, and later to issue him a final wagnand ultimately terminate him, was pretext
for discrimination and retaliation. The cograants defendant’s meih and enters summary
judgment against plaintiff's claims.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion for
Summary Judgment (Dob3) is granted.

IT IS FURTHER ORDERED THAT the Clerk of the Coushall enter a judgment in
defendant’s favor on all gflaintiff's claims.

IT IS SO ORDERED.

Dated this 26th day of March, 2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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