GemCap Lefding I, LLC v. Pertl Ranch, LLC et al Dog. 226

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GEMCAPLENDING I, LLC,
Plaintiff,

V.

Case No. 18-2622-CM -JPO

PERTL RANCH, LLC, PERTL RANCH

FEEDERSLLC, and OUTLAW FARMS &

TRUCKING LLC,

Defendants.

N S N N N N N N N N N N N

CONTERRA AGRICULTURAL CAPITAL,)
LLC, an lowa limited liability company, as )
agent, loan servicer and power of attorney )
for Rooster Capital LLC, a Delaware
limited liability company,

I ntervenor,
V.

PERTL RANCH, LLC, aKansaslimited
liability company; JOYCE M. PERTL;
RONALD F. PERTL; WILLIAM SHANE
PERTL; MINDY J. MONTGOMERY;
OUTLAW FARMS & TRUCKING,LLCa
Kansas limited liability company; RON-
ALD F. PERTL AND JOYCE M. PERTL
LIVING TRUST UNDER TRUST
INSTRUMENT DATED SEPTEMBER 19,
2006; RONALD F. PERTL INHIS
CAPACITY ASTRUSTEE OF THE
RONALD F. PERTL AND JOYCE M.
PERTL LIVING TRUST UNDER TRUST
INSTRUMENT DATED SEPTEMBER 19,
2006; JOYCE M. PERTL

IN HISCAPACITY ASTRUSTEE OF
THE RONALD F. PERTL AND JOYCE M.
PERTL LIVING TRUST UNDER TRUST
INSTRUMENT DATED SEPTEMBER 19,

N N N N N N N N N N N N N N N N N N N N N N N N N N

Dockets.Justip.com


https://dockets.justia.com/docket/kansas/ksdce/2:2018cv02622/124159/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2018cv02622/124159/226/
https://dockets.justia.com/

2006; GEMCAP LENDING I, LLC, a
Delawar e limited liability company;
STEEPLECHASE ADVISORS, LLC, a
Minnesota limited liability company; and
JAMES CULLEN,

Third-Party
Defendants.

BANCCENTRAL, NATIONAL
ASSOCIATION,

I ntervenor,
V.

GEMCAPLENDING I, LLC, PERTL
RANCH, LLC, PERTL RANCH FEEDERS,
LLC, STEEPLECHASE ADVISORS, LLC
ASRECEIVER OF PERTL RANCH, LLC
AND PERTL RANCH FEEDERS, LLC,
MINDY MONTGOMERY, BANNER
ADMINISTRATION COMPANY, INC.,
and CONTERRA AGRICULTURAL
CAPITAL, LLC asagent, loan servicer and
power of attorney for ROOSTER CAPITAL
LLC,

Third-Party
Defendants.
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MEMORANDUM AND ORDER

This matter is before the court on the mofionpartial summary judgment (Doc. 162) broug
by intervenor BancCentral, National AssociatioBghcCentral”) on seven claims set forth in its
complaint in intervention (Doc. 118)The number of parties and interéd claims makes this lawsuit

complex; however, it results from the unfortunate, ditgightforward, financial collapse of Lucas,




Kansas-based Pertl Ranch, LLC, and related bssimetities, Pertl Ranch Feeders, LLC, and Outlaw

Farms & Trucking, LLC (together “Pertl”). In bfieover years of doing business, Pertl had borrowged

money from BancCentral, a commercial bank basd&dkiahoma, where Pertl maintained its accounts.

In 2017, Pertl arranged a large revolving loan fi@emCap Lending I, LLC, a Delaware company
based in Malibu, California (“GemCap”). With Gems assistance, Pertlagloan proceeds to pay
off some of its debt to BancCentral, in exchangeBfancCentral’s release of alas on Pertl collateral
GemCap then asserted liens on the released collafspahrently, this traraction did not solve all of
Pertl’s financial problems, because thereaftevérdrew its bank accounts with BancCentral and
sought additional loan monies from BancCentB&ncCentral agreed to additional loans, and
proceeded to assert new liens over certain Pegglerty. In the face of Pertl’s defaults on its
obligations to both lenders, the present disputeges on the lenders’ competing claims over Pertl
property. For the reasons explained below, thetgrants BancCentral’s rtion for partial summary
judgment.
Background
Pertl consisted of a ranching and farm operatidrucas, Kansas; a commercial feed yard ir]

Hays; a trucking service; and a farm managgmaed commodity sales service which operated

throughout the state. Between January 2016viand2017, BancCentral loaned Pertl over $3 million

in six transactions, secured by mortgages ahpwperty, liens on cattlerops, vehicles and
machinery, as well as personal guararpiesided by Pertl family members.

In August 2017, Pertl sought to pay off thesenle by refinancing the debt through GemCap

family-owned commercial lender which specializeteimding to distressed companies that are unab

to obtain financing through estalbled institutions. According to BancCentral, Pertl’s intent was tq

pay off only the loans secured by personal propedy.August 3, 2017, to fadite this transaction,
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BancCentral, at Pertl's request, issued a laitére form of a memo “@ Whom It May Concern,”
stating in its entirety: “Banc Cenal will release all liens on cattlenachinery and any other chattel
property if all loansre paid off, with the e>eption of the real estate loan. If you have further
guestions, feel free to give me a call.” (Doc. 21B- The memo was signed “Martin” by BancCentl
vice president Martin McNeil, and listed his fathme, title and phone number below.

On August 10, 2017, GemCap filed a UCC-1 statémath the Secretargf State, identifying
as collateral “ALL OF DEBTOR’S RIGHTTITLE AND INTEREST, WHETHER NOW EXISTING
OR HEREAFTER ACQUIRED, IN AND TO AL ASSETS OF THE DEBTOR, WHETHER
TANGIBLE OR INTANGIBLE, AND THE PROCEEIS AND PRODUCTS THEREOF.” (Doc. 11§
4.) The debtor was identified as Pertl RanchitlRanch Feeders and Outlaw Farm & Trucking. O
August 11, GemCap set up a revolving loan fotlRgth a maximum creditine of $6.5 million, and
provided an additional term loai $1,725,000. These obligationgre secured by what GemCap
describes as “perfected liens”afi Pertl personal propsgrtincluding crops, and real estate in Russ¢g
Ellis and Lincoln counties, and additional persqalperty located in other Kansas counties. The
loan agreement was signed by William Shane Pertlgfi8) on behalf of all tlee Pertl entities, and
by Joyce Pertl on behalf of Pertl Ranchndluded guarantees provided by Shane, Mindy
Montgomery, Ronald and Joyce Pertl individually and on behalf of the RBnRlertl and Joyce M.
Pertl Living Trust under Agreement DatedpBanber 19, 2006. (Doc. 1-1, at 10, 50.)

The initial Loan Agreement Schedule beem Pertl and GemCap, dated August 11, 2017,
specifies that Pertl was to use the proceeds fontygay in full to BancCentral National Association
order for BancCentral National Assation to release its Lien ondlCollateral (excluding its first
mortgage on real property).” (Doc. 187-101dt(d).) On that date, GemCap wired $2,048,076.80

Banc Central. (Doc. 187-13BancCentral acknowledges that, August 14, 2017, its existing loans
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were paid off, “with the exceptioof the real estate loan.” BancCentral terminated its prior UCC-1
filing with the Kansas Secretary of State, whitad covered all “Farm Machinery & Equipment;”
“Farm Products and Supplies,” and “Government Raysand Programs.” (Docs. 118-1, 118-3.)
A few days later, on August 16, the maximum credit of GemCap’s revolving loan was
increased. Despite Pertl's appareontinued serious financialfficulties, GemCap increased its
maximum credit several more times in the following year, and added a forbearance agreement
was repeatedly amended. Nevertheless, within ahradrthe revolving loan’itiation, in the fall of
2017, Shane approached BancCenggblaining that he neededditional monies to support ranch
operations while he continued to work things with GemCap. BancCenmatl then conducted a lien
search and determined that there were sevehitles not encumbered by liens recorded with the
Kansas Department of Revenue. On Decerb2017, BancCentral loaned Pertl $143,035, and
recorded a security interest with the Departmem@fenue on three trucksdha livestock semi traile
owned by Pertl Ranch. In addition, the lomais secured by the personal guaranty of Mindy
Montgomery. (Doc. 118-9.) In March 2018, Banntal agreed to another loan of $351,500. Thi
loan was secured by duly recorded liens in an awdititwenty-one Pertl Rahaehicles, three trucks
registered to Pertl Ranch Feedensg four vehicles registered $thane, as well as a “first lien

mortgage” on six lots of real estate located ontBdlain Street in Lucas (“the Lucas Property”).

Mindy Montgomery executed a second guaranty floe ‘fhayment and performance of each and eve

Debt, of every type, purpose and description” owgdPertl Ranch to BancCentral. (Doc. 118-42.)
similar guaranty was provided by Pertl Ranch eegd (Doc. 118-43.) Before the month was out,
Shane asked BancCentral for a third operdtiag, this time for $561,020. (Doc. 118-44.) As

security for this loan, BancCentral filed a UCC-4dtsiment with the Secretary of State, on March 2

which
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2018, for farm products, includirgops, livestock and supplies owned by Pertl Ranch and Pertl R
Feeders. (Doc. 118-46.)

In August 2018, pursuant to the final loaneamdment and forbearance agreement between
Pertl and GemCap, James Cullen of Steeplechdsisdys, LLC, was appointedhief Restructuring
Officer to take control of Per#’ collections and disbursementsemCap alleges that, following this
final agreement, Shane Pertl made a sale of g€laumber of cattle,” without the authorization of

Cullen and without recording anyfarmation in Pertl’s financial boak This sale was purportedly

anch

made to Cargill, and the proceeds delivered @n8ts home address. On October 29, 2018, GemCap

filed a UCC-3 statement with the secretary of siatgaim additional Pertl collateral, identified as
“All assets now owned or hereafter acquired obfde and all proceedseaheof and all rights and
privileges with respect thereto including (withdimitation) all accounts,antract rights, general
intangibles, mineral rights (inaliing but not limited to mineral ése rights), and all water rights
(including but not limited to water use permits).” The filing identified the Debtor as all three Per
entities. (Doc. 118-47.)

Soon after, citing numerous instances of def&dnCap filed its complaint in this court on
November 19, 2018, against the thredlRmtities, seeking injunctiveelief prohibiting Pertl from
conveying any assets and requiringpiprovide records on the allegedtimasale. (Doc. 1.) GemCap
also sought the appointment ofezeiver to take over and liqate Pertl assets. According to
GemCap, Pertl’s outstanding principal balancevisr $13.1 million. James Cullen (“the Receiver”)
was appointed receiver on November 21, 2018. (Doc. BOlpwing entry of a consent order, feed|
assets of Pertl Ranch and Pertl Ranch Feederssoltat auction on February 28, 2019. BancCer

and Shane Pertl objected to a second motion broughieligeceiver to sell further feed lot assets.
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As this court’s receivership procerds were getting underway, on December 4, 2018,
GemCap filed an additional lawsiuit Superior Court in California against, inter alia, BancCentral,
Martin McNeil, Shane Pertl, Mindy Montgomery, R'arformer CFO Chris Tucker, Pertl's lawyer
Jonathan Davis and his firm Van Osdol, and twenty-five John Does. Defendants removed the |
to federal court in California, arsliccessfully moved to transfer vertoghis court. (Case No. 2:19-
cv-2481, Docket No. 120.) In its first amendedhptaint filed January 14, 2019, GemCap elaborat]
on its allegations concerning Shanefsmuthorized cattle sale, and goesHer to allege twelve countg
of breach of contract, negligence, unfair busineastices, fraud and other intentional torts, includit
a RICO charge against all defendants claiming thegt émgaged in a conspiracy to defraud GemCdg
Although these claims are made in a separatelivise allegations on which they are based are
relevant to the receivership proceedings bec@gsaCap has raised BancCentral’s alleged miscon
as an affirmative defense to BancCentral's claindigputed collateral. Spdigally, in its answer to
BancCentral’'s complaint in intervention, GemQ#gims the affirmative defenses of equitable
estoppel, unclean hands, badHainisrepresentation, inequitatdenduct and unjust enrichment in
connection to Counts VII and VIII, which set feBancCentral’s claims to the Pertl vehicles.

Since the California lawsuit was filed, Shanengld and Joyce Perd|long with Pertl Ranch
and Pertl Ranch Feeders, haudildd for bankruptcy in the UnitkStates Bankruptcy Court for the
District of Kansas. (Case Nos. 18-41605, 19-10162, 19-10130 and 19-10132.)

Back in the receivership proceeding, additidPertl creditors have intervened: Conterra
Agricultural Capital, LLC (“Conterra”) and Mdl & Janes Bank & Trust Company. Further,
according to BancCentral, the “real estate loantipo of its 2016 loan is now due and owing, as af

the three loans for operating coitmade in late 2017 and eaf918, after GemCap had establisheq

1 Citing its own inadvertence for the original omission, GemCap has since sought leave of this court to ar
answer to assert these same affirmative defenses to BaraiGdbount IX (for foreclosure on the Lucas Property). (Dg
204.)
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its revolving loan with Pertl. BancCentral’'s cdaipt in intervention, theaurt’'s present focus, sets

forth nine claims against GemCap, Pertl (excluding Outlaw Farms & Trucking), the Receiver, Mjindy

Montgomery, Conterfa(as agent for Rooster Capital LLChcaBanner Administration Company, In
(“Banner”) (which may also have a claim on Pegtlirproperty). Only GemCap and the Receiver h
filed answers to the complaint.

BancCentral now moves for paltsummary judgment on sevenitsf claims: Counts | — IV
against Pertl Ranch for the non-payment of fmn@missory notes, incluag the January 2016 one
entered into before GemCap alle¢igzrovided funds to Pertl to paff BancCentral's loans, and thrg
entered into between December 2017 and March 2D48nt V against Pertl Ranch Feeders on its
guaranty of BancCentral's loda Pertl Ranch; Count VI agat Mindy Montgomery on her guaranty
of Pertl Ranch’s debt to Bancfteal; and Count IX against tl&eceiver, Pertl Ranch, GemCap,
Banner and Conterra to foreclose on the multl-latas Property. Only GemCap has objected to
BancCentral's motion, and it only addresses CountliXits answer, the Receiver conceded that
BancCentral is entitled to enforcement of itghts under the four pronsisry notes which are the
subject of Counts K. (Doc. 132.)

Analysis
Standard of review

Summary judgment, or partisummary judgment, is appropriate if the moving party
demonstrates that there is “no genus®sie as to any material factichthat it is “entitled to judgment|
as a matter of law.” Fed. R. Civ. P. 56(c). Agee factual dispute requires more than a mere
scintilla of evidence Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986). The party seeking

summary judgment bears the inittairden of showing the absenceanfy genuine issue of material

2 Conterra has since stipulated that it disclaims any interest in the Lucas Property; and further that any ju
in Conterra’s favor shall not become a judgment lien on the Lucas Property. (Doc. 134.)
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fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once theving party demonstrates an
absence of evidence in support ofeé@ment of the case, the burdeertlshifts to the nonmoving party
who “may not rest upon the mere allégas or denials ofiis pleading.” Anderson477 U.S. at 248.
Instead, the nonmoving party “must set forth spetafats showing that there is a genuine issue for
trial.” 1d. While the evidence need not be presentedforra that would be admissible at trial, the
“content or substance of the evidence must be admissiAlgd v. Blue Cross & Blue Shield of Kanj,
Inc., 452 F.3d 1193, 1199 (10th Cir. 2006); Fed. R. Ci\a@Pe). For example, inadmissible hearsay
statements contained in a sumyngdgment affidavit will be disggarded by the court, as those
statements would not be admissible at trldll.

In making the summary judgment determination, the court must view the evidence and
reasonable inferences in the lighost favorable to the nonmoving paydler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiMgtsushita Elec. Indus. Co. v. Zenith Radio Co#5
U.S. 574, 587 (1986)). Ultimately, the court evaladtehether the evidence presents a sufficient
disagreement to require submission to the jury or érat is so one-sideddhone party must prevai
as a matter of law.Anderson477 U.S. at 252.

If a non-moving party does not respond toation for summary judgment, the court may
consider the moving party’s fadts be undisputed for the purposdsanalyzing the motion. Fed. R.
Civ. P. 56(e). However, even if the non-movingtypé&ails to file any response, the court may only
grant summary judgment afterdiétermines that the evidenpeoduced by the moving party
demonstrates that there are no genuine and mdtertabl disputes, anddhthe moving party is
entitled to judgment as a matter of laReed v. Bennet812 F.3d 1190, 1194-95 (10th Cir. 2002).

By failing to file a response within thiene specified by the local rule, the nonmoving

party waives the right to spond or to controvert thadts asserted in the summary
judgment motion. The court should acceptras all material facts asserted and




properly supported in the summggudgment motion. But onlif those facts entitle the
moving part to judgment as a matter of Isfwould the court grant summary judgment.

Id. at 1195.
Counts | — VI

BancCentral has provided the court with extemslocumentation demonatmg the history of
its loans with Pertl, includingopies of the promissory notesdapersonal guaranties provided in
connection with those loans. These documargsupported by the swadeclaration of Martin
McNeil, the loan officer who worked directly witPertl when the loans were made. (Doc. 163-1.)
objection has been filed by any third-party aefent in response to BancCentral’'s motion for
summary judgment on Counts I-VI. After thorough esvithe facts as estahed by BancCentral in
connection with these six counteateemed admitted and the caletermines that BancCentral is
entitled to judgment as a mattg#rlaw. Consequently, summary judgment is granted in favor of
BancCentral on Counts I, II, lll, IV, Vral VI of its complaihin intervention. See Bank Midwest, N.A
v. Millard, No. 10-2387-JAR, 2012 WL 435906D. Kan. Sept. 24, 2012).

Count IX: Lucas Property

In Count IX of its complaint imntervention, BancCentral asksgltourt to enter a foreclosure
decree ordering that BancCentral's ne in the Lucas Property is sento Pertl’s interest and that,
upon foreclosure, the interests of Pertl, the ReceB@nner and GemCap are terminated. The Lud
Property mortgage was provided by Pertl Ramelsecurity for BancCentral’'s March 14, 2018,
$351,000 loan. The mortgage bears the same date and is signed by Shane, Mindy Montgomef
Ronald Pertl and Joyce Pertl. The property is destale’Lots One (1), Two §2Three (3), Four (4),
Twenty-One (21) and Twenty-Two (22) in Blo€hree (3) in the City of Lucas, Russell County,
Kansas.” (Doc. 163-10.) The mortgage was rembmlith the Russell CounRegister of Deeds on

March 19, 2018. The property is loed at 107 South Main Streetlincas; it is commercial property
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rather than agricultural, and has served as Pbrtbgess office. The mortgage is presently in defgult

because Pertl has failed to make payments @ivireh 14, 2018, promissory note, and because P
Ranch is now in receivership. @pril 10, 2019, BancCentral recordedisaspendensnd Notice of
Commencement of Action on the property with thesgall County Register of Deeds. (Doc. 130-1.
BancCentral argues that it has métlaé required elements for foreclosure and that it is entitled to
judgment as a matter of law.

In opposition, GemCap claims that it too hdssd-priority claim on the Lucas Property, in th

form of a “Mortgage, Assignment of Rents, SéyuAgreement and Fixture Filing” pledged by Pertl

ertl

D

Ranch to GemCap on November 28, 2018, and sign&hage. (Doc. 187-14). The legal description

of the mortgaged property establishbat it is the same real propemortgaged to BancCentral. It
was also recorded with the Russell County Regist Deeds, but over eight months later, on
December 4, 2018. GemCap alleges that, as exaddoy the duplicate Lucas Property mortgages
other transactions involving Pertialeand personal property, BancQaht'successfully conspired with
Pertl and their officers to defrat@emCap out of its collateral.” @2. 187, at § 89.) Consequently,
GemCap argues that its mortgage interestari_ticas Property, which ibacedes was effectuated
after BancCentral's, is nevertheless superioBémcCentral’s “as a matter of equity” because of
BancCentral's misconducSee Old Colony Venturesihc. v. SMWNPF Holdings, Inc968 F. Supp.
1422, 1426 (D. Kan. 1997) (“A mortgage foreclosacéon is equitable inature.”) (citingBank of
Whitewater v. Decker Inys710 P. 2d 1258, 1263 (Kan. 1985)).

To support its allegations of BancCentral’'gitmus conduct, GemCap includes 96 “Additiona
Material Facts” in its oppositioto BancCentral’s motion for partial summary judgment. Among of
allegations, GemCap claims that BancCentral agieeglease its liens on Pertl property in order to

induce GemCap to enter into the revolving lagneement with Pertl, but then “reneged on its
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representations and moved to aspddrity over certain of the vergssets to which it had agreed to
release its liens.” According to GemCap, Banc@erand Pertl engaged in an extended coordinatg
effort to “pressure” GemCap to advance more fundsy off Pertl’s bank ovdrafts, debt for which
BancCentral would otherwise have had no sgcuAlthough GemCap accuses BancCentral of
“conspiring” with Pertl, “hijacking” GemCap’s colieral, “reneging” on its assurances, “extracting”
money from GemCap, “devising strategies®sabvert” GemCap’s collateral, and “fraudulently

concealing” facts from GemCap, it offers very éitth support of these allegations. GemCap also

makes allegations that characte®ancCentral’s intent, understandi motivations and expectations

about which it has no first-hand knowledge andahbich it has no proper support. GemCap offers
two sworn declarations: one from GemCap oesplent Richard Ellisihich includes these
unsupported allegations (Doc. 187-ahd one from Todd Lander, its counsel in the present matter
verifying the authenticityf attached documents (Doc. 187-15). In the way of evidence that migh
prove admissible at trial, in addition to the vasdoan documents, GemCap provides copies of enf
between Pertl and BancCentral that reflect thaicB&ntral knew Pertl was requesting advances fr(
GemCap to, among other uses, pay off its ovardraank accounts. According to GemCap, these
emails demonstrate BancCentral’s wrongful collusiaih Pertl. GemCap also draws the court’s
attention to portions of MartiMcNeil’s deposition testimony where he acknowledges that he and
others at BancCentral knew that Pertl was bwimg money from GemCamd that some of those
funds were being used to payrtP’s debt to BancCentral.

The Federal Rules of Civil Procedure requira tlat summary judgment, a party asserting a
fact must support the assertiondigng to the record, with mateithat would be admissible in
evidence. Fed. R. Civ. P. 56(c)(1), (2). “Afidavit or declaration used to support or oppose a

motion must be made on personal knowledge, sdhotd that would be admissible in evidence, an
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show that the affiant or declarant is competenéestify on the matters stated.” Fed. R. Civ. P.
56(c)(4). This “personal knowledggandard” means that an dffivit is inadmissible unless the
witness could have “perceived or obs&f@hat he or shé attesting to.Argo, 452 F.3d at 1200
(quotingUnited States v. Sinclaifl09 F.3d 1527, 1536 (10th Cir. 1997))A] mere statement of
belief . . . is insufficient tougport summary judgment . . . Tavery v. United State82 F.3d 1423,
1426-27 n.4 (10th Cir. 1994). Moreover, legal conclusiaasvell as other colusory or self-serving
declarations, do not provide appropeiaupport for a party’s assertiorBrown v. Gray No. 06-3003-
JTM, 2011 WL 6091738, at *5 (D. Kan. Dec. 7, 2011). €ndorce this rule, the court ordinarily dog
not strike affidavits, but simplglisregards those paotis that are not shown to be based upon persg
knowledge or otherwise do not comply with Rule 56(egtévens v. Water Dist. One of Johnson,Ct
561 F.Supp. 2d 1224, 1232 (D. Kan. 2008).

In accordance with these guidelines, the towrst separate thportions of GemCap’s
“factual” statements that are not supported by evideas well as those that simply reflect GemCay
opinions about BancCentral's card or the mental state @ employees. Once the unfounded
accusations, innuendo and hyperbolic language arevesinthe underlying transactions do not app
so wrong. In August 2017, Pertl, with GemCap’s financial assistance, paid off the portion of its
from BancCentral that were secured by personal piypp8ancCentral then released its liens on all
Pertl personal property. When approached by SRamtl later in the year for further financial
assistance, BancCentral conductedsset search and determineat ttertain personal property and
real property (the Lucas Propertygd not been secured by GemC8ancCentral claimed an interes
in that property and advanced funds to Pertl. @igit months later, as Pertl’s financial situation

continued to deteriorate, GemClok a second priority mortgage in the Lucas Property. Employg
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of BancCentral were aware tiRertl was drawing on its revolving loanth GemCap in order to pay
back what it owed to BancCentral.

These kinds of commercial transactions @aot tortious or ¢terwise wrongful.See
Gillenwater v. Mid-American Bank & Trust C&70 P.2d 700, 704—-05 (Kan. Ct. App. 19%&e also

Alpine Bank v. Hubbelb55 F.3d 1097, 1104-05 (10th Cir. 200@ybank, ACB v. Reorganized

Farmers Co-op. Ass'n170 F. App’x 559, 565-66 (10th Cir. 2006)jerra-Bay Fed. Land Bank Assn.

V. Superior Court227 Cal. App. 3d 318, 334 (Cal. Ct. App. 1991) (“It is simply not tortious for a
commercial lender to lend money, take collateratpdoreclose on collateral when a debt is not
paid.”). The equitable defenses asserted by Ggmslch as unclean hands and bad faith, require
showing of misconduct on the part of the claimant arising out of thgaitiian in litigation.
Worthington v. Andersqr886 F.3d 1314, 1320 (10th Cir. 2004). The Kansas Supreme Court chd
for “willful conduct which is fraudulen) illegal or unconscionable.Matter of Marriage of Jone®21
P.2d 839, 845 (Kan. Ct. App. 1996ge also Waste Connections of Kan. v. Ritchie C2§8 P.3d
250, 271-72 (Kan. 2013fleetwood Enters., Inc. v. Coleman Co., Jd&1 P.3d 765, 777 (Kan. Ct.
App. 2007). No misconduct on the part of BancCéihtaia been demonstrated. Consequently, the
court will not exercise its equitable powers to pré\BancCentral from obtaininipe relief it seeks.
GemCap has failed to demonstrate a genuine issoatefrial fact in conraion with BancCentral’s
first-priority mortgage on theucas Property, or with BancCerltsaconduct in accepting that
mortgage. No other party has objected to Bant@gs motion for partial summary judgment, and
BancCentral has established thas ientitled to judgment as a mattd law on Count IX. For these
reasons, the court grants partial summary judgnmeBancCentral’s favor on Count IX of its

complaint in intervention.
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Conclusion

For the reasons set forth herein, the cowhty partial summaryg@gment in favor of
BancCentral, and against GemCap ather third-party defendants, oouhts I, I, 111, IV, V, VI and
IX of its complaint inintervention. If BancCemdl seeks a Decree of lemtosure prior to final
judgment being entered on all claimghis case, the parties are em@yed to consult and attempt tg
submit a joint proposed Final Judgment on Counamy Decree of Foreclosure, based on the court
substantive rulings in this Memorandum and Ordgthe parties are unabte reach an agreement,
they should jointly notify the court by email saththe court can determine how to proceed on the
issue.

IT ISTHEREFORE ORDERED that BancCentral's motion for partial summary judgment
is granted. (Doc. 162.) GemCap’s motion teeadhits answer to BancCentral’s complaint in
intervention is denied as mogtDoc. 197.) With the possible except of a final judgment on Count
IX, as referenced above, no other judgnsall enter until all claims are resolved.

Dated this 27th day of Novemh&019, at Kansas City, Kansas.

g/ CarlosMurguia

CARLOSMURGUIA
United States District Judge
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